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Have your say
What to submit
The views of a broad range of stakeholders are crucial to develop agreeable and workable
policy options. As such, the National Transport Commission invites stakeholders to consider
the questions asked in this paper. The questions are provided as a guide only. You are
welcome to provide us with feedback on any aspect of this issues paper.
There are many ways to provide your feedback including:
▪ written submission
▪ online feedback through the interactive consultation website
▪ workshops and engagement activities
▪ through industry associations.
You can register on the HVNL review website1 to stay updated on the project. Planned
engagements will be publicised on the website and in regular newsletters.

When to submit
The NTC invites written submissions and online feedback on this issues paper by Friday 30
August 2019.

How to submit
Any individual or organisation can make a submission to the NTC.
Written submission
Visit www.ntc.gov.au and select ‘Submissions’ from the top navigation menu, or
Send a hard copy to:
National Transport Commission
Public submission – Safe people and practices
Level 3, 600 Bourke Street
Melbourne VIC 3000.
Where possible, you should provide supporting evidence with your submission.
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Publishing your submission
Unless you clearly ask us not to, we publish all the submissions we receive online. We will
not publish submissions that contain defamatory or offensive content.
The Freedom of Information Act 1982 (Cwlth) applies to the NTC.
Online feedback
If you don’t want to make a formal written submission, you can give us your feedback
through our HVNL review website.
Visit www.hvnlreview.ntc.gov.au and select ‘Safe people and practices’ to participate
in surveys, forums and polls relating to matters presented in this issues paper.
Publishing your online feedback
Any content published to the interactive consultation website is subject to a moderation
policy.2 Content that violates the moderation policy will be rejected and the submitter
notified.

2
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Purpose of this paper
The National Transport Commission (NTC) is reviewing the Heavy Vehicle National Law
(HVNL). The goal is a modern, outcome-focused law. One that improves safety, supports
increased productivity and innovation such as new technologies and methods of operation. A
law that simplifies administration, simplifies compliance and enforcement and increases
flexibility.
The NTC has adopted a first-principles approach to the HVNL review. Rather than looking to
the existing law as a starting point, assumptions underpinning the existing law are being
drawn out and tested.
This is one of eight issues papers.
The purpose of this paper is to:
▪ summarise the current management of safe people and practices in heavy vehicle
transport, with particular focus on what the HVNL does regulate and what it does not
▪ compare the management of safe people and practices in heavy vehicle transport with
other transport modes in Australia
▪ identify issues and assess where the HVNL is working and where it is not
▪ identify the high-level principles that a revised law should cover
▪ seek feedback on whether this paper has captured all the relevant issues.
The NTC invites your responses to the questions and issues covered in this paper.
Note: A list of common terms and abbreviations is included at the end of the paper.
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Executive summary
Context
The Transport and Infrastructure Council directed the NTC to review the HVNL from first
principles. The HVNL commenced in 2014 and has been amended regularly since then.
Despite this, there is a view shared by a wide range of stakeholders that it’s not functioning
as effectively as it could.
The primary purpose of the HVNL is to ensure a safe and efficient heavy vehicle journey.
This is made up of a safe driver, a safe vehicle and a suitable route. This issues paper
covers the requirements for a safe driver, and other practices that contribute to a safe and
efficient journey.

Managing safe people and practices
A safe heavy vehicle driver is one who is competent, fit for duty, authorised, alert and
operating safely. Through their practices, the driver and all parties in the chain of
responsibility (CoR) can positively or negatively influence the operation of a heavy vehicle.
Safe practices include all the things people do to manage the safe and efficient heavy
vehicle journey. They cover policies, procedures, organisational structures and
accountabilities designed to manage safety.
On-road safety is a fundamental goal of the HVNL. Two specific aims are to promote public
safety and encourage safe business practices (s 3 of the HVNL).
Typically, risks and risk management are usually framed in terms of hazards, threats and
consequences. Like most transport operations, heavy vehicle operations present certain
hazards. By reducing or preventing threats to safe operations, and mitigating consequences,
operators reduce the propensity for a crash or property damage.
The HVNL alone does not manage all risks associated with people and practices. Rather, it
exists in a regulatory environment with other regulatory controls.
Other than fatigue3, HVNL controls on the safe driver include:
▪ the primary duty under the CoR (s 26C of the HVNL)
▪ provisions relating to speed limiters (s 93 of the HVNL)
▪ a definition of ‘fit’ to drive a heavy vehicle (s 5 of the HVNL).
Other legislative and non-legislative controls on the safe driver that sit outside the HVNL
include:
▪ state and territory laws, such as driver licensing and work health and safety
▪ Assessing Fitness to Drive guidelines
▪ road and traffic law (based on the Australian Road Rules)

3

Fatigue management is covered in its own issues paper, Effective fatigue management, published in May 2019.
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▪ controls specified in accreditation schemes and industry codes
▪ safety management systems (SMSs) and organisational safety culture.
This issues paper examines what the HVNL does to regulate safe people and practices,
whether it should do more and whether other parts of the regulatory environment are more
appropriate for managing safety risks.

Analysing safe people and practices
Many heavy vehicle operators use SMSs to identify hazards and manage risks. Some
operators are comfortable developing sophisticated policies and practices to manage safety.
Other operators want clarity in their obligations and prefer more prescriptive rules.
Under the HVNL, the primary duty has limited application. The primary duty sets an
expectation that CoR parties do what is reasonably practicable to make sure transport
activities relating to a heavy vehicle are safe. This is a shared responsibility of all CoR
parties, but it generally doesn’t include the driver. The driver is only a CoR party to the extent
that they also have another CoR role.
There is no explicit provision for competency under the HVNL, yet incompetent drivers pose
a significant threat to road safety. A driver may not be capable to undertake all aspects of
the heavy vehicle driving task if they do not have the appropriate knowledge, skills or
experience. Verifying driver experience and competence can be challenging for operators.
Health and fitness are not a focus under the HVNL. Their work conditions predispose heavy
vehicle drivers to health conditions which, in turn, affect their fitness for duty. Yet road
transport is the only transport mode in Australia that doesn’t have a fitness for duty standard.
The HVNL does not include a national system for heavy vehicle driver licensing: this is
managed through state and territory laws. Heavy vehicle drivers must hold the relevant
category of licence issued by a state or territory driver licensing authority. While there are
links to competency, behind-the-wheel experience is not a prerequisite for a given heavy
vehicle category.
The HVNL definition for a person who is ‘fit’ to drive a heavy vehicle includes being
apparently unaffected by alcohol or drugs. There is no mechanism in the HVNL, however, to
prosecute a driver who fails to meet this definition. This is different from how alcohol and
drugs are treated in the rail sector.
There are no provisions to directly address speeding under the HVNL. The HVNL doesn’t
regulate speed limits, though it does establish offences relating to speed limiters. Other than
the primary duty in the HVNL, driver speeding is regulated by state and territory laws.
SMSs have no formal status in the HVNL. The expectation that CoR parties ensure the
safety of transport activities, though, implies that an SMS of some form should be in place,
even if very simple in form. SMSs are a formal requirement in both the rail and aviation.
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Aspirations for a better law
Through this issues paper, the NTC seeks your views on how we can regulate safe people
and practices in a recast HVNL to achieve:
▪ better safety outcomes
▪ a more cohesive legislative environment
▪ accountability at the point of influence
▪ improved driver skills
▪ suitable health and fitness management
▪ practical and sustainable heavy vehicle driver licensing
▪ suitable management of drug and alcohol use
▪ safer on-road practices
▪ a broadly suitable balance between flexibility and certainty
▪ an enhanced safety culture.

Questions
The NTC invites you to provide your views on the HVNL as it relates to safe people and
practices by Friday 30 August 2019. We are particularly interested in your responses to the
following questions, but they are provided as a guide. You are welcome to provide us with
feedback on any aspect of this issues paper.
Question 1:

Have we covered the issues relating to safe people and practices accurately
and comprehensively? If not, what do we need to know? ............................. 42

Question 2:

What aspects of safe people and practices are currently regulated well? What
needs to be regulated better? What aspects of safe people and practices are
currently regulated well? What needs to be regulated better? ...................... 43

Question 3:

What should the future HVNL do to regulate safe people and practices so
heavy vehicle drivers and others are safe? What risks are adequately
managed by other regulatory controls? Are there any risks to the safe driver
that are not currently regulated at all, and if so, how should these risks be
regulated? .................................................................................................... 44

Question 4:

Does the primary duty and chain of responsibility in the current HVNL
comprehensively cover the people who can influence the safe driver and their
practices? What improvements are needed?................................................ 45

Question 5:

How can the HVNL support better training and a higher level of driver
competency? How can it support ongoing professional development? ......... 45

Question 6:

Is driver health and medical fitness managed as well as it could be? Is there a
case for regular medical assessments for drivers (and possibly other parties),
similar to those for Safety Critical Workers in the Rail Safety National Law? Is
the Rail Health Assessment Standard a good basis for a heavy vehicle
medical assessment standard? .................................................................... 45

Question 7:

Should heavy vehicle driver licences be national? If so, should this be by
mutual recognition, nationalisation or some other approach? If licences
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shouldn’t be national, why not? Should licensing progress subject to
experience rather than arbitrary timeframes? ............................................... 46
Question 8:

Should the HVNL do more to help manage drug and drink-driving? For
example, should it include a drug and alcohol management program
requirement such as the one required in rail? Is on-road enforcement
enough? ....................................................................................................... 46

Question 9:

Do the Australian Road Rules do enough to manage driver distraction,
speeding and other on-road behaviours? Is the primary duty in the current
HVNL rigorous enough to manage the practices of chain of responsibility
parties who can influence a driver to operate unsafely? ............................... 47

Question 10: How can the future HVNL encourage a stronger role for safety management
systems in a way that doesn’t disadvantage smaller or more seasonal
operators? Can registered industry codes play a role in supporting smaller
operators to develop safety management systems? ..................................... 47
Question 11: How can the future HVNL nurture a culture that places a high level of
importance on safety? .................................................................................. 48
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1 About this project
Key points
▪ The Transport and Infrastructure Council directed the National Transport
Commission to review the Heavy Vehicle National Law from first principles.
▪ The HVNL commenced in 2014. Despite numerous amendments to the law over
the years, there is a view shared by a wide range of stakeholders that it’s not
functioning as effectively as it could.
▪ This issues paper covers an area referred to, but not explicitly provided for in the
HVNL – safe people and practices.

1.1 Project objectives
1.1.1

Purpose of the review

The goal of the HVNL review is to deliver a modern, outcome-focused law regulating the use
of heavy vehicles. The review is being undertaken by the NTC from a first principles
perspective. We expect this will lead to a recast HVNL, rather than changes to the existing
law. The aim is that the future HVNL will:
▪ improve safety for all road users
▪ support increased economic productivity and innovation
▪ simplify operation of the HVNL, its administration and enforcement of the law
▪ support the use of new technologies and methods of operation
▪ provide flexible, outcome-focused compliance options.
1.1.2

Background

The HVNL was passed in 2012 and came into effect in 2014. It replaced 13 model laws and
six state and territory transport-related laws. The aim of the reform was to put in place a
seamless, national, uniform and coordinated system of heavy vehicle regulation in a way
that:
▪ promoted public safety
▪ managed the impact of heavy vehicles on the environment, road infrastructure and
public amenity
▪ promoted industry productivity and efficiency
▪ encouraged and promoted productive, efficient, innovative and safe business
practices.
While the HVNL was an important step, many stakeholders have advised the NTC that the
law, as it is, is not achieving its aim to the desired level.
In many ways, the HVNL represents a compromise between the views of jurisdictions,
industry and other key stakeholders. The result has been inconsistency. Two jurisdictions
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have not adopted the HVNL. Participating jurisdictions derogate (depart) from the HVNL in
the way they apply the law locally. There is varied application and enforcement of the HVNL.
The HVNL is made up of more than 800 sections and is supported by five sets of
regulations. Together these provisions can be inconsistent in approach, difficult to read and
interpret, and onerous for industry to follow. They’re also difficult for the NHVR to administer.
Many parts of the HVNL are complex and prescriptive. They reflect an era when access to
digital technology and innovation wasn’t a consideration.
The HVNL doesn’t adequately recognise a ‘one size fits all’ approach to regulation is not
appropriate for many locations or in different industries.
In this context the Transport and Infrastructure Council agreed in May 2018 that the NTC
would bring forward the planned review of the HVNL and supporting regulations by two
years, to begin in January 2019.
In November 2018 the council agreed to the Terms of reference4 for the HVNL review.
1.1.3

NTC’s approach to the review

In January 2019 the NTC published its approach5 to the review. It outlines and explains the
project framework, governance, deliverables and consultation.
The NTC adopted a first-principles approach to the HVNL review. Rather than simply looking
to the existing law as a starting point, the assumptions behind it are being drawn out and
tested.
This is one of eight issues papers in the HVNL review, and one of four that cover ‘what is
regulated’ under the HVNL (see Figure 1). It outlines the factors that make up safe people
and practices and explores whether the HVNL should do more to manage these factors in
the future.
The first issues paper, published in March 2019, looked at how we regulate the use of heavy
vehicles under the HVNL.
The other three issues papers that cover ‘what is regulated’ include effective fatigue
management, easy access to suitable routes and safe vehicles.
The next two issues papers will cover more specific ‘how to regulate’ matters. They include
accrediting operators to deliver best practice and managing compliance, including the
regulatory role technology and data could play.
The last issues paper will cover policy matters not covered in the other issues papers.

4

www.hvnlreview.ntc.gov.au

5

www.hvnlreview.ntc.gov.au
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Figure 1. HVNL review issues papers
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We will produce a summary of outcomes from the issues papers. This will bring together all
your feedback and advice and serve as a basis for a regulatory impact assessment (see
Figure 2).
Figure 2. HVNL review timeline

Early – mid
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Late 2019
Summary of
outcomes
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RIS = regulatory impact statement

1.2 This issues paper
1.2.1

Why we regulate people and practices

On-road safety is a fundamental goal of the HVNL. The law specifies that one of its aims is
to regulate the use of heavy vehicles on roads in a way that “promotes public safety” and
encourages “safe business practices” (s 3 of the HVNL).
To achieve this goal, the HVNL aims to regulate people’s inherent safety and their
behaviour. The HVNL involves drivers and everyone in the CoR in safety. Under the HVNL,
everyone in the CoR shares responsibility for the safety of transport activities relating to a
vehicle (s 26A of the HVNL). The CoR includes employers, prime contractors, operators,
schedulers, consignors, consignees, packers and loaders (s 5 of the HVNL). Under the
HVNL, all these people must behave in ways to make sure the driver and other road users
remain safe. The driver plays a primary role in ensuring their safety and that of others on the
road.
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1.2.2

Objectives of the paper

The purpose of this issues paper is to:
▪ outline the factors that lead to safe people and practices
▪ review the regulatory environment for safe people and practices in heavy vehicle
transport, including the role of the HVNL and other complementary legal instruments
▪ review how the current HVNL works in this regulatory environment
▪ identify the high-level principles that a new law should cover
▪ seek feedback on whether this paper has captured all the relevant issues.
1.2.3

Scope of the paper

The primary purpose of the HVNL is to ensure a safe and efficient heavy vehicle journey.
This is made up of:
▪ a safe driver – one who is well-trained, competent, fit for duty and alert when driving
▪ a safe vehicle – one that is registered, roadworthy and safely loaded
▪ a suitable route – one that minimises public safety risks and excessive impacts on
road infrastructure (given a heavy vehicle’s mass and dimensions).
This paper covers the safe driver and the way that parties in the CoR interact with and
influence the safe driver. It queries whether there are other people who can also influence
the safe driver and whether the HVNL should regulate these parties.
The safe and efficient journey model we’re using for the review is guided by the safe system
approach. It sees the safe driver, and those who influence them, as a fundamental part of a
road transport system that involves interactions between roads, roadsides, travel speeds,
vehicles and road users.6
The paper uses the approach of the first issues paper, A risk-based approach to regulating
heavy vehicles.
The paper doesn’t cover people or practices that have no impact on the safe and efficient
heavy vehicle journey. For example, it doesn’t cover general workplace safety, which is
covered by other laws.
This paper is not about the suitable route, nor about safe vehicles. Those matters are
covered in separate issues papers.
This paper doesn’t cover fatigue management. Because that is such an important aspect of
managing the safe driver, it was covered in detail in its own issues paper, Effective fatigue
management, published in May 2019.

6

The safe system approach is a fundamental pillar of the National road safety strategy 2011-2020. The strategy
sets out goals, objectives and action priorities to reduce fatal and serious injury crashes on Australian roads.

Safe people and practices issues paper June 2019

15

2 Managing safe people and practices
Key points
▪ A safe heavy vehicle driver is one who is competent, fit for duty, authorised, alert
and operating safely. They are capable of discharging all aspects of the heavy
vehicle driving and operating task. Through their practices, the driver and all
parties in the CoR can positively or negatively influence the factors that
contribute to the safe driver.
▪ The HVNL does not manage all elements of the safe driver. It exists in a
regulatory environment with other regulatory controls.
▪ This paper examines whether the HVNL is doing what it should in this regulatory
environment. It questions how the HVNL could work better with other regulatory
controls, such as laws governing work health and safety.
▪ It considers the role of safety management systems, accreditation standards and
industry codes in managing safe people and practices and whether an increased
role for these tools could improve heavy vehicle safety outcomes.

2.1 An overview of safe people and practices
The topic of safe people and practices covers the driver and the practices of other people
that influence the driver’s safety. It’s about keeping the driver safe and making sure the
driver is operating the vehicle safely so all road users are safe. It covers many behaviours
and includes things that, through no direct fault of the driver, can affect safe driving.
The HVNL is one part of a regulatory environment for safe people and practices. Other parts
that make up the regulatory environment include:
▪ state and territory laws, such as driver licensing and work health and safety
▪ road rules
▪ accreditation schemes
▪ industry codes
▪ safety management systems.
Safety culture is also a significant influence on safe people and practices.
Under the HVNL, all parties in the CoR share responsibility for the safety of transport
activities relating to a heavy vehicle (s 26A of the HVNL). The HVNL recognises that threats
that can lead to hazards occur throughout a heavy vehicle journey. That includes before the
journey has begun.
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2.1.1

The heavy vehicle operating task

The heavy vehicle operating task is a fundamental concept for this paper. A safe driver is
one who can safely perform the heavy vehicle operating task (see Figure 3).
Figure 3. Components of the heavy vehicle operating task

The operating task is complex, requiring advanced skills and ability. To perform it, a driver
needs:
▪ the competence (the knowledge, skill and experience) to operate the specific class of
heavy vehicle
▪ the cognitive capability to understand and respond to certain road conditions
▪ the health and fitness to perceive driving distances, remain alert for prolonged periods
and react quickly in an emergency (Austroads, 2018, p. 7).
The task of operating a heavy vehicle involves more than driving the vehicle on the road. It
can include loading and unloading, restraining a load, on-road maintenance and checks,
complying with rules and administrative tasks associated with operating the vehicle.
There are many types of heavy vehicles, and heavy vehicle drivers operate in a variety of
environments. Drivers need different competencies for different vehicle types. For example,
the requisite skills of a driver vary between:
▪ rigid and articulated heavy vehicles
▪ semi-trailer and multi-trailer heavy vehicles
▪ trucks and cranes.
On top of this, advances in technology can introduce new competencies as drivers have to
learn new systems.
Required competencies also vary depending on the nature of the transport task. For
example, driving involving long-haul freight, livestock, logging, machinery, remote locations,
unsealed roads and high-density urban construction.
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The driving task is also affected by location and environmental factors. For example,
whether the specific route involves working in a remote or rural area, navigating a steep
descent or extreme wet weather conditions.
2.1.2

Safe driver

Fundamentally, a safe driver is a driver who is competent, fit for duty, authorised, alert
and operating safely (see Figure 4).
Figure 4. Factors that make up a safe driver

In this paper, we’re using the following definitions for the factors that make up a safe driver:
▪ A competent driver has the knowledge and skill to perform the heavy vehicle driving
task, and particularly safety-sensitive aspects of the task. Competency develops with
behind-the-wheel experience.
▪ A driver who is fit for duty is fit to drive at the start of the heavy vehicle journey and
for the duration of the journey. This covers underlying health and medical fitness, and
readiness for work. A driver is ready for work if he or she is well rested, focused on the
task and not affected by drugs or alcohol.
▪ An authorised driver holds the relevant class of licence. He or she has been assessed
and authorised for competence and underlying medical fitness in their relevant state or
territory. An authorised driver is also ready for work before he or she starts a shift.
▪ An alert driver is not unacceptably fatigued and not distracted from the task of driving.
▪ A driver operating safely drives to the conditions, including maintaining a safe speed.
He or she drives smoothly, predictably and attentively.
2.1.3

Safe parties in the chain of responsibility

Under the HVNL, the CoR includes most supply chain parties (see Figure 5). These parties
have a duty to make sure transport activities relating to a heavy vehicle are safe (s 26C of
the HVNL). This includes making sure the driver is a safe driver.
Figure 5. Parties in the chain of responsibility
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CoR parties can have a direct influence on the safe driver. They can either encourage
positive behaviour, or they can encourage or tolerate unsafe or illegal behaviour. Failures or
omissions by CoR parties can also have a negative impact on the safe driver.
Examples of how CoR parties can have a positive influence on the driver include:
▪ An employer or prime contractor can actively promote a culture of safety. They can
continue to train and develop drivers and make sure their business practices do not
cause the driver to speed or drive while fatigued (NHVR, CoR Employers, 2017).
▪ The operator of the vehicle can ensure their business practices (such as rostering
and record keeping) allow drivers to drive safely. That is, allows them to stay within
speed limits, follow permitted work and rest hours, and drive when they’re fit for duty.
Operators can also actively promote a culture of safety (NHVR, CoR Operators, 2017).
▪ A scheduler for the vehicle can make sure their schedule allows drivers to comply
with speed limits and fatigue requirements (NHVR, CoR Schedulers, 2017).
▪ Loading staff can make sure they stick to schedule so drivers are not pressured to
speed, exceed driving hours or drive while fatigued. They can also make sure a
vehicle’s load remains within dimension and mass limits, and that it is stable (NHVR,
CoR Loaders/Unloaders, 2017).
▪ Consignors and consignees can influence the safe driver through the terms they
negotiate for the delivery of goods. They can make sure delivery requirements allow a
driver to stay within speed limits and work and rest requirements. They can also
ensure safe loading and unloading arrangements for drivers involved with this task
(NHVR, CoR Consignors, 2017).
▪ Packers can influence the safe driver by making sure they keep to schedule and that
documentation about the vehicle’s load is accurate (NHVR, CoR Packers, 2017).
If one of the parties in the CoR is a legal entity, then an executive officer of the legal entity
must exercise due diligence to make sure the legal entity complies with the duty (s 26D of
the HVNL).
The CoR is a defined list of parties (s 5 of the HVNL). It’s possible there are people outside
this list who can influence or have an impact on the safe driver. Those parties are likely to be
covered by other laws, such as work health and safety.
2.1.4

Safe practices

Safe practices include all the things people do to manage the safe and efficient heavy
vehicle journey. They cover policies, procedures and organisational structures and
accountabilities designed to manage safety.
These are the things that make up a transport operation’s SMS. Although SMSs have no
recognised status in the HVNL, most heavy vehicle operators have some form of SMS even
if it isn’t formally documented. SMSs vary depending on the complexity and risk profile of the
transport operation. Large operators tend to have well-established, comprehensive SMSs
that document safe practices. Smaller operators may not document safe practices but still
have established processes to manage safety.
Safe practices include safety promotion and training, safety assurance and safety risk
management. They also include creating a positive safety culture that everyone’s committed
to. All these things are practices that can influence the safe driver.
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2.2 Risks to be managed
Hazards
Like most transport operations, heavy vehicle operations come with a range of hazards.
While we have some controls in the HVNL to help manage the risks by reducing the threat of
the hazards, there aren’t many controls that help reduce, or mitigate, the consequences. The
imbalance between prevention and mitigation controls for safe people and practices in the
HVNL is highlighted in the bow-tie diagrams featured in Figure 6, Figure 7 and Figure 8.
The bow-tie diagrams also highlight the consequence of unsafe driving. The immediate
consequence is a much greater chance, or increased propensity, for a crash. Just because a
journey doesn’t involve a crash, this doesn’t mean it was a safe journey for the driver or the
public.
The risks that need to be managed reflect the factors contributing to a safe driver. These
risks are:
▪ a driver who is incapable of fulfilling driving tasks safely
▪ a driver who is not fit for duty
▪ a driver who is not driving safely
▪ an unacceptably fatigued driver (covered in the Effective fatigue management issues
paper).
Threats that increase the risk of a driver being incapable of fulfilling driving tasks include
inadequate training, low levels of experience and inappropriate authorisation of a driver who
is not competent (see Figure 6).
Threats that increase the risk of a driver being unfit for duty include underlying health
conditions, short-term medical conditions and other lifestyle factors that affect a driver’s
readiness for work (see Figure 7).
Threats that increase the risk of a driver not driving safely include driver distraction,
speeding and other poor driving practices (see Figure 8).
Consequences
The most immediate and significant consequence of an unsafe driver relates to a higher
propensity for a crash or property damage. There are follow-on effects, such as fatalities,
injuries, property damage and network delays. We have limited the risk description to the
first consequence only, to be clear that a journey without a crash is not necessarily safe and
to focus on risk treatments for drivers, people and practice issues.
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Figure 6. Managing the risk of a driver being incapable of fulfilling the driving task

RCOP = registered code of practice, RTO = registered training organisation
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Figure 7. Managing the risk of a driver not being fit for duty
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Figure 8. Managing the risk of a driver not driving safely

RCOP = registered code of practice
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2.3 Controls and influencers
2.3.1

The regulatory environment for safe people and practices

HVNL controls on safe people and practices exist in a regulatory environment of safety
management. They work with other controls, including:
▪ state and territory laws for driver licensing, road rules, dangerous goods and work
health and safety
▪ fitness to drive guidelines
▪ accreditation schemes
▪ industry codes.
An SMS is a comprehensive tool used by transport operators to manage safe practices.
SMSs can be based on accreditation standards and industry codes, though they’re often not.
They can be used to demonstrate compliance with legal requirements. They also often
reflect the safety culture of an organisation. Safety culture has an overriding influence on
human behaviour and how safe people and practices are managed across industry.
Controls can be either ‘hard’ or ‘soft’. Hard controls are where the regulator has legislative
power to investigate or enforce safe behaviours. Soft controls focus on encouraging safe
behaviour and preventing unsafe behaviour. With soft controls, regulated parties can take
more of a leading role in developing safe practices (Nicholls, 2015, p.3).
Regulation can be used to make collaboration between regulators and regulated parties
easier. The model work health safety (WHS) laws put out by Safe Work Australia,7 and
adopted by all states and territories except Victoria, are a good example. In the model WHS
laws, government specifies overall safety goals using primary duties and then monitors
outcomes. Industry is then able to lead the development of safe practices. This can be done
at the organisational level using SMSs, or industry can develop accreditation schemes or
industry codes.
The NTC has adapted the Braithwaite (2018) hierarchy of regulatory control to show the
regulatory environment for heavy vehicle safe people and practices (see Figure 9).

7

https://www.safeworkaustralia.gov.au/law-and-regulation/model-whs-laws
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Figure 9. Regulatory environment for heavy vehicle safe people and practices

This regulatory environment lends itself to the following problems:
▪ It is a highly fragmented environment. There are overlapping duties in different laws,
with different expectations on how to manage the same risks (NatRoad, 2019b).
▪ The HVNL doesn’t clearly complement the model WHS laws. For example, model
WHS laws require an operator to provide any information, training, instruction or
supervision necessary to protect all people from risks to safety. The HVNL does not
clearly augment this general work health and safety duty by clarifying how it should be
carried out in the specific context of heavy vehicle operations.
▪ Regulatory silos create a risk that some hazards aren’t managed at all. For example,
the HVNL doesn’t include a set of fitness for duty standards. This is left to state and
territory licensing processes, which use the assessing fitness to drive (AFTD)
guidelines to assess driver health. The AFTD guidelines are not specific to heavy
vehicles, are limited to the driving tasks, and are not intended for use for regular health
checks.
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2.3.2

Controls inside the HVNL

HVNL controls on the safe driver include:
▪ the primary duty (s 26C of the HVNL)
▪ rules about managing fatigue (chapter 6 of the HVNL)8
▪ provisions relating to speed limiters (s 93 of the HVNL)
▪ a definition for ‘fit’ to drive a heavy vehicle (s 5 of the HVNL).
The HVNL also has a mechanism for registration of accreditation standards and industry
codes (chapter 8 and s 706 of the HVNL respectively). For more details, see Appendix A.
Section 26C – the primary duty
The primary duty is a duty on all CoR parties. It requires CoR parties to ensure
transport activities are safe, as far as is reasonably practicable (s 26C(1) of the HVNL).
The meaning of “transport activities” is broad, but the duty is limited to the activity of
the vehicle. This captures every factor that contributes to the safe driver.
The primary duty includes doing things to eliminate or minimise public risks. It also
includes making sure that business practices:
▪ don’t cause or encourage a driver to speed
▪ don’t cause or encourage anyone to breach the HVNL (s 26C(2) of the HVNL).
It involves being proactive and preventative (Toll Group, 2019a, p. 5). This means
thinking about all the possible hazards to the safe driver and managing risks before
they occur.
The primary duty on CoR parties came into effect on 1 October 2018. Before that, CoR
duties were distributed throughout the HVNL. They took the form of specific duties
relating to mass, dimension, loading, speeding, fatigue and vehicle standards. The
primary duty now brings together and covers all these duties.
This paper looks at whether the primary duty does enough to manage the factors that
contribute to the safe driver.

Section 93 – speed limiters
The HVNL includes rules about the use of speed limiters, including offences for
tampering with speed limiters (s 93 of the HVNL).
This paper looks at whether the HVNL should do more to manage driver speed.

8

Fatigue management is covered in its own issues paper, Effective fatigue management, published in May 2019.
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Section 5 – definition for ‘fit’
The HVNL contains a definition of ‘fit’ that includes physical and mental fitness and not
being affected by drugs and alcohol.

Chapter 8 – accreditation
Under the HVNL, operators can demonstrate they meet certain standards by
participating in accreditation schemes. Not all safe operators participate in these
schemes, however accreditation is one way for operators to demonstrate good safety
management. Accreditation then provides more flexible options.
The NHVR develops and manages the National Heavy Vehicle Accreditation Scheme
(NHVAS). The scheme includes modules for maintenance, mass management and
fatigue management.
Industry can also develop and lead accreditation schemes. TruckSafe is one example
of an industry initiative. It’s an accreditation program managed by the Australian
Trucking Association (ATA). It has modules targeted to ensuring the safe driver. They
include risk management, responsibilities, speed, fatigue, mass, dimension and
loading (TruckSafe, 2019).
Targeted accreditation standards can be used to control factors that contribute to the
safe driver. This paper points to example of these, but the role of accreditation in the
HVNL will be covered in more detail in a separate issues paper.

Section 706 – industry codes of practice
The HVNL allows for the registration of industry codes of practice (s 706 of the HVNL).
These can be adopted by operators as a guide for managing safety.
The Master Industry Code of Practice was developed by the ATA and the Australian
Logistics Council (ALC) for this purpose (Master Code, V1.0).
This paper considers opportunities for industry codes of practice to help people
manage the safe driver.
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Regulation and productivity
The HVNL provisions use a mix of regulatory styles. There are prescriptive, performancebased and safety assurance-based provisions (NTC, 2019, p. 38). Larger operators often
prefer performance-based or safety assurance-based regulation. These styles bring greater
flexibility and adaptability. Operators accept that this comes at the cost of simplicity and
certainty.
Most operators are relatively small. In 2016, approximately 70 per cent of operators had only
one truck in their fleet, and about 24 percent had two to four trucks (NTI, 2016, p. 6). For
these smaller operators, the relative simplicity and certainty of prescriptive regulation is
appealing. But they can still be frustrated and limited by the lack of flexibility.
The HVNL doesn’t provide options for a diverse range of operators. Instead it has a ‘bet
each way’ and forces all operators and regulated parties to comply with the same
requirements. Irrespective of size, they have to meet the same prescriptive requirements for
some things, and the same performance-based or safety assurance requirements for other
things.
An increased role for SMSs, accreditation schemes and industry codes may provide options
for all heavy vehicle operators so that all can improve safety management and make
productivity gains.
2.3.3

Controls outside the HVNL

The following is a summary of controls that sit outside the HVNL. For more detail, see
Appendix B.
Work health and safety controls
All parties involved in a heavy vehicle journey have to comply with WHS laws at all stages of
the journey. For most jurisdictions this means complying with the model WHS Act.9
The model WHS Act is based on broad principles of safety management that apply to all
workplaces, not just the transport industry.
State and territory driver licensing
Relevant state and territory authorities administer heavy vehicle driver licences to make sure
drivers are competent and medically fit to drive. Drivers are assessed as medically fit to drive
against the commercial standard of the AFTD guidelines. These guidelines assess medical
fitness to hold a licence, not fitness for duty.
All drivers must make sure they hold the correct licence for the vehicle they’re driving. They
also have to make sure their licence is current.
Australian Road Rules
The Australian Road Rules cover key safety requirements such as drink and drug-driving,
speed limits and driver distraction. These rules are applied by state and territory legislation.

9

Victoria has not applied the model WHS laws. Instead it uses the Occupational Health and Safety Act 2004
(Vic) and the Occupational Health and Safety Regulations 2017.
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Most road rules apply to drivers of both heavy and light vehicles. There are also some
specific road rules that only apply to drivers of heavy vehicles. For example, in some
jurisdictions, heavy vehicles are not allowed to travel faster than 100 kilometres per hour.
2.3.4

Non-legislative controls and influences

Safety management systems
Operators can develop an SMS as a systematic way of managing hazards. It can include
policies, tools, procedures, role definitions and standards for everyone to follow. It doesn’t
have to be formalised or referred to as an ‘SMS’, though it often is in larger organisations.
Most transport operators have a formal or informal SMS that demonstrates their practices to
manage the safe driver.
This paper examines the potential to give SMSs a more formalised role in the HVNL.
Safety culture
There is a strong correlation between an organisation’s safety culture and the frequency and
severity of work‐related accidents (Thornwaite & O’Neill, 2016, p. 31). A safety culture is
reflected in people’s shared assumptions and patterns of behaviour. Sometimes an
organisation’s SMS will also include explicit provisions about its safety culture.
This paper examines whether the HVNL can do more to support and encourage a culture of
safety across industry.
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3 Analysing safe people and practices
Key points
▪ Many transport operators have well-developed safety management practices and
a high capacity to identify hazards and manage safety risks.
▪ The primary duty regulates the way CoR parties influence all elements of the
safe driver. It doesn’t apply to the driver, but the driver is regulated by WHS law,
state and territory licensing legislation and road rules.
▪ Incompetent drivers pose a threat to road safety, but the HVNL does not include
specific provisions for driver competency. Verifying driver experience and
competence can be challenging for operators because licensing information is
not readily available.
▪ Heavy vehicle drivers work in conditions that predispose them to certain health
conditions. These can, in turn, affect their fitness for duty, but driver health is not
regulated by the HVNL.
▪ A graduated system of heavy vehicle driver licensing means that some drivers
are not competent to do the heavy vehicle driving task even though they are
licensed. Workforce supply challenges are increasing because school leavers
can’t be recruited to drive multi-combination vehicles.
▪ The HVNL doesn’t regulate driver speeding, drug-and drink-driving or driver
distraction. These hazards are regulated by state and territory road rules.
▪ An increased role for SMSs, accreditation standards and industry codes could
offer more targeted management of risks to the safe driver.

3.1 Heavy vehicle road safety has improved
For most transport operators, safety is the number one priority. Across the industry operators
are employing more rigorous safety management practices (ALC, 2018, p.3). These safety
practices, together with safety features on new heavy vehicles, has resulted in fewer
fatalities on Australian roads. This is despite our increasing freight task.
Over the past three years, truck-related fatalities have decreased as follows (BITRE, 2018):
▪ For heavy trucks, there has been a 6.1 per cent reduction.
▪ For articulated trucks, there has been a 7.8 per cent reduction.
▪ For heavy rigid trucks there has been a 1.5 per cent reduction.
There are calls for industry to be recognised as mature partners in managing safety
(Finemore, 2019, p.4). Many transport operators run sophisticated operations. They have a
high capacity to identify hazards and manage risks. These operators are able to develop
effective practices for managing safety. Regulation based on outcomes and performance
would allow them to do this in a way that is targeted to elements of the safe driver. It would
also create the opportunity for industry and government to collaborate to manage risks that
threaten road safety (Nicholls, 2015, p.2).
Other operators want clarity in their obligations, usually attained with more prescriptive rules.
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3.2 The primary duty has limited application
3.2.1

The primary duty controls the way CoR parties influence the driver

The primary duty sets an expectation that CoR parties do what is reasonably practicable to
make sure transport activities relating to a heavy vehicle are safe. This is a positive duty,
one described by Toll Group as being “proactive and preventative” (Toll Group, 2019a, p.5).
It includes all practices that link to the use of the heavy vehicle on the road. This means it
includes all factors that contribute to a safe driver.
The primary duty is scalable depending on the risk to be managed and the role of the party
in the CoR. What must be done depends on how the CoR party can influence the safe
driver.
The primary duty doesn’t specify ‘what’ is reasonably practicable or ‘how’ a CoR party
should do it. This makes the primary duty non-prescriptive in nature, which makes it different
from most of the HVNL.
Competency is covered: Employers, prime contractors and operators must do what
they can to make sure a driver has the knowledge, skills and experience to drive the
particular heavy vehicle on a particular route. This is made clear in s 26C(3) of the
HVNL. It specifies that the duty includes anything to do with “asking, directing, or
requiring another person to do, or not to do, something”.

Authorisation is covered: CoR parties, particularly employers, prime contractors and
operators, must do what they can to make sure the driver holds a current and relevant
heavy vehicle licence.

Fitness for duty is covered: CoR parties must do what they can to make sure the
driver is fit for duty at the start of the journey. This could include developing different
business practices to support this responsibility. For example, business practices to:
▪ stop drivers driving when they’re ill, affected by drugs or alcohol, or fatigued
▪ regularly monitor driver health
▪ encourage general health and fitness, including management of mental health.

Alertness is covered: CoR parties must do what they can to make sure the driver
stays focused on the task. This could include refraining from practices that are
distracting. For example, radioing in at inappropriate times. It could also include
actively helping drivers to remain focused on the task.
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3.2.2

The primary duty does not apply to the driver

The duty to make sure transport activities are safe is the shared responsibility of all CoR
parties (s 26A of the HVNL). It generally doesn’t include the driver. The driver is only a CoR
party if they also play another CoR role. For example, if they’re also an operator or loader for
the vehicle.
Drivers are regulated by state and territory-based legislation and road rules. This includes
speed limits, drug and alcohol rules and licensing legislation. The model WHS laws also
require a driver to:
▪ take reasonable care of their own health and safety
▪ take reasonable care not to adversely affect the health and safety of others (s 28 of the
model WHS Act).
This WHS requirement extends to all factors that contribute to the safe driver.

3.3 No explicit provision for competency in the HVNL
3.3.1

A safe driver has knowledge, skills and experience

A driver may not be capable to undertake the heavy vehicle driving task. This could be
because they don’t have one or more of the following, compromising their competence:
▪ Knowledge of the specific vehicle they are driving, the technology used to operate the
vehicle, or the specific road conditions they’re driving under.
▪ Skills to do each of the component tasks required to load, operate and unload the
specific heavy vehicle.
▪ Experience so they have the skills and familiarity needed to perform each task in the
full range of road and environmental conditions, in the specific heavy vehicle.
Competency needs to be maintained. It can deteriorate with a period of inactivity or develop
further with more experience. New technology introduces new competency requirements.
Industry views practical supervised experience as a powerful tool for building driver
competency. They prefer practical training and ‘buddy systems’ over formal training and
assessment (Austroads, 2018, p.7).
The HVNL doesn’t mention competency explicitly, though the reference to “transport
activities” in the primary duty means that driver competency is captured. As indicated in
section 3.2 of this paper, CoR parties who employ, ask, direct or require a driver to drive on
certain routes must check the driver is competent and credentialed to do the specific task.
3.3.2

Reasons for more explicit mention of competency

Driver competency was a causal factor in around 15 per cent of significant safety incidents at
Toll between April 2018 and March 2019 (Toll Group, 2019b, p. 11). Data from National
Transport Insurance (NTI) also found that one in five crashes is due to driver error
(NTI, 2019).
Consequences of driver incompetence can be catastrophic. The South Australian Deputy
State Coroner reviewed a series of fatal incidents on the South Eastern Freeway into
Adelaide that occurred between 2010 and 2014. The coroner found deficiencies in
employment checks. In all three incidents the driver in question had not driven an articulated
truck on the specific road, was not familiar with an 18-speed gear box and did not know how
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to navigate a steep decline such as the South Eastern Freeway (South Australian
Government, 2015).
Case study: Lack of experience leads to fatality
In October 2013 a truck with a single-axle trailer was negotiating a sweeping right then
left-hand bend. The trailer attached to the truck swung onto the incorrect side of the
road, directly into the path of a light vehicle. It caused an accident resulting in a fatality.
The heavy vehicle driver was identified as having insufficient experience to make sure
the trailer was properly loaded or to detect the trailer behind him was improperly
balanced. Evidence suggested that the manner of his driving was not otherwise
dangerous or reckless. But the lack of experience meant he could not drive to the
specific conditions with the vehicle.

In the rail industry, the RSNL directs considerable regulatory effort on rail safety worker
competency. Rail operators have a clear obligation to make sure rail safety workers have the
specific competencies to do their assigned work (s 52 of the RSNL). The rail safety regulator
provides guidelines to help rail operators do this. There are comprehensive guidelines for
embedding competency assurance processes into an SMS. This includes processes for
reviewing and maintaining competency.
For the heavy vehicle industry, state and territory licence check processes make it
challenging to comply with the primary duty. Toll Group, for example, has to navigate 19
separate data systems to check a driver’s licence status, demerit points count, traffic history
and dangerous goods licence (Toll Group, 2019b, p. 2) Some jurisdictions make this
information readily available, but others do not.
The HVNL has no mechanism to hold drivers to account for their own level of competency.
This is captured by the model WHS Act, though. Its duty to take reasonable care not to
negatively affect the health and safety of others logically captures a duty to ensure one’s
own competence.
In practical terms, enforcing the primary duty as well as WHS duties may be challenging.
Neither specify what is required to make sure a driver is competent. The NTC isn’t aware of
any CoR or WHS prosecutions where competency has played a key role.

3.4 Health and fitness are not a focus
3.4.1

Safe drivers must be healthy and fit to drive

A safe driver must be healthy and fit enough to perceive driving distances and react quickly.
In the case of long-haul transport, drivers must also be healthy and fit enough to stay alert
for long periods of time. Long-haul drivers are especially vulnerable to health conditions
because of the nature of their job. It involves prolonged sitting, continuous noise, shift work,
overnight driving, strict timetables and sometimes insufficient rest. These are all factors that
can erode the health and fitness of a driver. They can lead to obesity, sleep apnoea and
cardiovascular disorders (Thornwaite & O’Neil, 2016). All these illnesses are associated with
an increased risk of a crash (Crizzle et al., 2017).
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The HVNL defines a person who is “fit” to drive a heavy vehicle as being “apparently
physically and mentally fit to drive the vehicle” (s 5 of the HVNL). In the context of fitness for
duty, health includes:
▪ long-term medical conditions that can affect a driver’s ability to drive safely if not
managed
▪ temporary medical conditions that hinder focus
▪ mental health.
Fitness to drive is assessed as part of the heavy vehicle licensing process. All jurisdictions
do this by applying the commercial standard in the AFTD guidelines, but the way these
guidelines are applied differs (Austroads, 2016) (see Appendix C).
The AFTD guidelines only measure the health of the driver when they obtain their licence.
Ongoing driver health is managed in a variety of ways across Australia. South Australia and
the Northern Territory have mandatory reporting to manage ongoing driver health. The
effectiveness of this control has been criticised, though. If drivers think they will lose their
licence, they might censor communication with medical professionals. This in turn would
stop them from managing their health properly.
Across all jurisdictions drivers have a responsibility to notify their licensing authority of any
long term medical conditions that might affect their ability to drive. They should also notify of
any increase or aggravation of a medical condition they have previously reported. This may
trigger a licensing authority to request further medical screening to verify fitness to drive.
The primary duty in the HVNL includes making sure a driver is healthy enough to drive. This
requires periodic monitoring and active promotion of health to manage ongoing fitness. Toll
suggests this could include providing employment support programs and counselling for staff
experiencing problems in their personal life (Toll Group, 2019a, p.9).
Drivers working under standard hours of fatigue management are not periodically assessed
as fit for duty. Basic Fatigue Management and Advanced Fatigue Management accreditation
schemes, though, do have requirements to help make sure drivers are medically fit. They
include making sure drivers are assessed regularly against the AFTD guidelines, which
include a sleep apnoea test.
3.4.2

Reasons for more focus on health and safety

Road transport is the only transport mode in Australia that doesn’t have a fitness for duty
standard. The heavy vehicle industry has identified a need for comprehensive fitness for
duty standards similar to rail and aviation (ATA, 2014). Research supports this need. It
shows driver health improves when employers actively promote good health management
practices. This, in turn, improves productivity (Sendall et al., 2016).
Under the RSNL, rail operators have to manage risks posed by health conditions of their
employees. An accredited SMS must have procedures for periodic health screening to make
sure rail safety workers have the requisite level of fitness to do the work. Rail operators use
the National Standard for Health Assessment of Rail Safety Workers as an assessment
framework. This standard includes guidance for continuous monitoring and periodic health
assessments.
The AFTD guidelines are designed to assess medical conditions for all classes of driver
licence. Yet they don’t assess medical fitness for the full range of tasks performed by heavy
vehicle drivers. They’re also designed as a licensing standard, not a fitness for duty
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standard. That is, they don’t cover ‘point in time’ medical issues that can affect the capacity
of a driver at the start of a heavy vehicle journey.
The AFTD guidelines on several medical conditions are insufficient for heavy vehicle drivers.
In particular, more reliable tests for sleep apnoea, type 2 diabetes and cardiovascular
disorders under the rail medical standards would also be suitable for heavy vehicle drivers
(ATA, 2014) (see Appendix D).
Under the HVNL, drivers aren’t captured by the primary duty. Also, while the HVNL defines
‘fit’ as being physically and mentally fit, the definition on its own can’t compel action. It can’t
encourage drivers to monitor their own health and fitness, nor penalise them for not doing
so.
Under WHS law, drivers must take reasonable care of their own health and safety. They
must also take reasonable care not to negatively affect the health and safety of others. This
includes making sure they’re medically fit to do the driving task. Yet cardiovascular
disorders, for example, are often difficult to detect without proper health screening. It would
be challenging to prosecute a driver for failing to ensure their fitness to drive. Fitness for duty
standards offer a preventative control to stop unfit drivers from driving and also encourage
drivers to take care of their own health.
3.4.3

Mental health is a serious issue for industry

One in five Australians is likely to be experiencing a mental health condition at any one time.
Professional truck drivers, though, have a 7 per cent higher chance of developing
depression than other Australians (Heads Up, 2014). Employed truck drivers also have
almost three times the suicide rate of all employed people (Macquarie University, 2017).
Long‐haul truck drivers are at risk of mental health conditions due to environmental factors of
their work. These include social isolation and lack of job control.
Despite all this, a recent study highlighted that truck drivers were less likely than other
workers to access mental health services. This includes services provided by GPs,
psychologists and psychiatrists (Monash University, 2018, p. 5).
Research by Toll Group and NTI recently identified suicide by truck is common on Australian
roads. Where fatalities involved heavy vehicles, 14 per cent were found to be suicide by
truck. Toll believes that due to reporting challenges this figure is actually closer to 20 per
cent (McKay, 2019).
NTI estimated that 20.8 per cent of multi-vehicle fatal incidents in 2017 were suicide. This
was usually indicated by a note or explicit statement (NTI, 2019, p. 23).
In Toll’s view, suicide by truck is an occupational hazard. Toll believes they should be upfront about the psychological impact this experience can have on drivers. Toll contends that
informed drivers can recognise symptoms at an early stage. This includes giving drivers
information about trauma-induced depression, anxiety and post-traumatic stress (McKay,
2019).
As well as the benefit of helping their staff, there are also productivity gains for workplaces
that take action on mental health. Businesses will, on average, get an estimated return of
$2.30 for every dollar invested in initiatives that foster better mental health (PwC, 2014,
p. 17).
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3.5 No heavy vehicle driver licence in the HVNL
3.5.1

Licensing is handled by state and territory laws

The HVNL does not include a national system for heavy vehicle driver licensing. Instead,
heavy vehicle drivers must hold the relevant category of licence issued by a state or territory
licensing authority (see Appendix E).
All jurisdictions use a system of graduated driver licensing. In most states and territories, to
get a heavy vehicle licence, a driver has to:
▪ hold a full car licence for 24 months before applying for a heavy rigid licence
▪ hold the heavy rigid licence for 12 months before applying for a heavy vehicle
combination licence
▪ hold the combination licence for 12 months before applying for a multi combination
heavy vehicle licence.
This means that in most jurisdictions the minimum age of a licensed Australian multi
combination vehicle driver is 22 years old. In Queensland the minimum age is 20 and in
Victoria the minimum age is 21. These states have slightly different graduated licensing
arrangements which allow provisional licence holders to apply for a heavy vehicle licence.
The heavy vehicle industry has raised concerns about these arrangements. Industry
believes they’re not conducive to ensuring authorised drivers are competent. This is because
drivers can hold a class of licence and pass a basic competency test to get a higher class of
licence. They don’t have to have any behind-the-wheel experience (NatRoad, 2019a, p.8).
The graduated licensing system also means workforce supply challenges can’t be met by
training up young people after finishing school. Between 2015 and 2018, workforce demand
for truck driving jobs rose by 60 per cent (Labourforce, 2019, p. 1). International recruitment
of truck drivers is one option for meeting this challenge. These drivers may receive
automatic recognition if their country is on Austroads’ list of recognised countries. This could
mean that younger overseas drivers are hired where same-aged Australians would be
ineligible.
3.5.2

Considering a national approach to heavy vehicle driver licensing

A national heavy vehicle licence was proposed when the current HVNL was being
developed. Some concerns expressed at that time centred on increased identity fraud and
complications for interstate demerit point management.
It is not immediately clear how a national heavy vehicle licence would increase the risk of
identity fraud. People can already hold several licences. For example, they can hold a driver
licence, marine licence, private pilot licence, firearms licence and so on. A national heavy
vehicle licence that is separate to the class C vehicle licence would simply be one more
identify document among many.
It’s also not clear why a national heavy vehicle licence would make it harder to manage
interstate demerit points. Any challenges could be overcome by using Austroads’ National
Exchange of Vehicle and Driver Information System (NEVDIS). This system is currently used
for exactly this purpose. It may be that NEVDIS could be adapted to handle demerit point
management between heavy vehicle licences and state-based light vehicle driver licences.
The consequences of licensing an incompetent driver can be catastrophic, as we saw at
3.3.2. Serious concerns about the quality of training and assessment of licensed truck
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drivers were canvassed before the Senate Rural and Regional Affairs and Transport
References Committee for the Aspects of road safety in Australia inquiry in March 2016
(Rural and Regional Affairs and Transport References Committee, 2016).
The Review of the National Heavy Vehicle Competency Framework also raised issues with
the rigour of competency testing for licensing across all jurisdictions. It was noted that the
framework is not implemented in three jurisdictions (Austroads, 2018, p. 3). Those
jurisdictions that do apply the framework do so differently, and there is not enough
assurance of outsourced training providers to make sure the framework is applied properly.
Case study: No rigorous testing of international drivers
In February 2016, a Queensland heavy vehicle licence holder was driving an overheight B-double combination when he tried to enter the M5 East Tunnel. The heavy
vehicle he was driving measured 4.6 metres, while the tunnel has a 4.4 metre
clearance restriction. The driver stopped before entering the tunnel but was unable to
reverse the vehicle to a point where it could be moved off the freeway. A member of
the Traffic Emergency Patrol Staff had to attend the scene to reverse the vehicle to
relieve traffic congestion.
The driver was living in Australia on a student visa. He had undertaken training with a
recognised and registered training provider that had adopted the National Heavy
Vehicle Driver Competency Framework (Rural and Regional Affairs and Transport
References Committee, 2016, p. 15).

Industry has previously proposed the introduction of an enhanced licensing standard. This
would involve:
▪ accelerated training with competency-focused assessment
▪ recorded behind-the-wheel training under the supervision of an experienced driver
(ATA, 2014).
Such a standard could ensure all drivers are competent to drive. It would also provide a way
for younger drivers to enter the workforce.

3.6 No offence for drink or drug-driving in the HVNL
Several past studies report on the relationship between heavy vehicle drivers and drugs and
alcohol. In 2013, international studies reported higher levels of alcohol and drug abuse in
truck drivers when compared with the general population (Girotto et al., 2014). In 2007, high
rates of licit and illicit drug abuse among truck drivers was an issue for the Australian longhaul freight industry (Davey et al., 2007).
More recent data from 2017 indicates illegal alcohol levels rarely cause fatality or serious
injury incidents involving heavy vehicles (NSW Centre for Road Safety, 2017).
The HVNL definition for a person who is ‘fit’ to drive a heavy vehicle includes being
apparently unaffected by alcohol or drugs. The HVNL extends this definition by adding that
the person must not be found to have:
▪ an alcohol concentration exceeding an amount permitted
▪ a drug present in their blood or saliva that is not permitted
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under an Australian road law of the relevant jurisdiction (s 5 of the HVNL).
This provision of the HVNL is a definition only. There is no mechanism in the HVNL to
prosecute a driver that fails to meet this definition.
Over the past 10 years, all jurisdictions have strengthened measures against drink-driving.
This includes adopting tougher sanctions and implementing alcohol interlock programs for
high-range offenders (National Road Safety Strategy, 2015, p.5).
The primary duty also requires CoR parties to take a proactive approach to prevent drug and
alcohol driving. Large corporations like Linfox have established drug and alcohol testing
programs to comply with this duty. They include random, incident and causation-based
testing.
3.6.1

Reasons for more guidance for drug and alcohol testing

There is no specific offence under the HVNL for driving under the influence of drugs or
alcohol. By way of contrast, the RSNL establishes an offence for a rail safety worker to do
rail safety work with a blood alcohol or ‘prescribed drug’10 reading of more than zero. Rail
transport operators are also required to have a drug and alcohol management program. This
has to include a drug and alcohol testing regime.
Heavy vehicles drivers are, however, regulated by state and territory driving legislation. They
are subject to the drug and alcohol offences prescribed by that legislation. Limits on blood
alcohol readings for heavy vehicle drivers vary between jurisdictions. In New South Wales, a
heavy vehicle driver must not drive with a blood alcohol reading of more than 0.02. In every
other HVNL jurisdiction the limit is zero.
Large transport operators have established testing programs to prevent drug and alcohol
misuse. Smaller transport operators may benefit from guidance that helps them understand
what “so far as is reasonably practicable” means in the context of this part of the primary
duty. That is, what they can do to prevent drivers from drink and drug-driving.
VicRoads has developed a ‘policy builder’ tool for the heavy vehicle industry. It helps
transport operators develop tailored drug and alcohol policies. These policies clearly explain
role responsibilities, testing practices and return-to-work processes for employees deemed
unfit (VicRoads, 2019).

3.7 Limited provisions to manage driver speed
3.7.1

Driver speeding is a risk to be managed

Speeding can be defined as both:
▪ driving over a prescribed legal speed limit
▪ driving too fast for certain road and environmental conditions.
Data from NTI shows that between 2015 and 2017 speed was the cause of 14.8 per cent of
all fatalities involving heavy vehicles they insure (NTI, 2019). This was a moderate increase

Rail Safety National Law Act 2012 (South Australia), s 128(5). The definition of ‘prescribed drug’ captures
delta-9-tetrahydrocannabinol, methamphetamine and MDMA.
10
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in fatalities (2.4 per cent) when compared with the previous reporting period. The overall
rate, however, has been trending downwards since 2005.
Industry competition, operational costs and tight delivery deadlines are all key threats that
can lead a driver to speed.
The HVNL doesn’t regulate speed limits, though it does establish offences relating to speed
limiters. The Australian Design Rules require heavy vehicles greater than 12 tonnes and
buses greater than 5 tonnes to be fitted with a speed limiter. This must be set to a maximum
speed of 100 kilometres per hour. The HVNL establishes several offences about not
complying with these requirements, including offences for tampering with speed limiters
(s 60(1), s 93(1) to (3) of the HVNL).
Under the primary duty, CoR parties have to make sure their conduct doesn’t directly or
indirectly cause or encourage a heavy vehicle driver to speed (s 26C of the HVNL). This
includes conduct that influences driving time and pressures a driver to speed.
Case study: Operator prosecuted for failing to manage driver speeding
In 2014, Lennons Transport Services was fined $1.2 million under the CoR provisions
of the HVNL following a fatal incident in 2012.
Following the incident, it was found that the company’s trucks repeatedly exceeded
speed limits by more than 15 kilometres per hour between February 2011 and March
2012.
Lennons was found to have not met the primary duty. This was because the company
didn’t have proper anti-speeding policies and procedures and didn’t take reasonable
steps to prevent drivers from speeding.

Other than the primary duty in the HVNL, driver speeding is regulated by state and territory
laws. Legislation applies the Australian Road Rules, which provide a framework of penalties
made up of fines and demerit points for speeding offences (see Appendix F). On-road
enforcement is the primary tool for controlling heavy vehicle speeds. The most common
tools used to detect speeding are fixed and mobile speed cameras, as well as point-to-point
speed cameras (NTC, 2016).
The NTC has previously looked at a proposal to amend the HVNL to allow the NHVR to
ground a vehicle if a driver is more than 15 kilometres per hour over the speed limit (NTC,
2016). The proposal was not pursued because there wasn’t enough evidence of the
deterrent effect it would have. Industry was also concerned that such a proposal would be
overly punitive. There were concerns that it would create more safety risks if trucks were
inappropriately grounded (ATA, 2016, p.5).

3.8 No regulation of driver distraction in the HVNL
3.8.1

Driver distraction is regulated by road rules

Driver distraction hasn’t been reported as a significant contributor to heavy vehicle incidents
in Australia. The NHVR recently stated that it isn’t aware of any scientific evidence that
shows driver distraction is the main causal factor in crashes involving heavy vehicles
(NHVR, 2019, p. 1).
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The 2017 National Truck Accident Research Centre report showed driver behaviour was the
primary cause in 54 per cent of claims (NTI, 2019, p. 15). Of this amount, 23 per cent were
attributed to driver distraction or inattention (NTI, 2019, p. 15).
Driver distraction is currently regulated by state and territory laws. Legislation applies
provisions in the Australian Road Rules. These include requirements that:
▪ a driver has proper control of the vehicle (ARR 297)
▪ prohibit a driver from driving a vehicle with a television or other visual display unit in or
on it that is visible or able to distract the driver (ARR 299)
▪ prohibit the use of mobile phones in a way that will distract from the driving task (ARR
300).
Research in this area is limited and relatively immature in comparison with research on other
road safety risks.
The Victorian Transport Association highlighted the difference between driver distraction in
long and short-distance drivers. The association stated that long distance professional
drivers have extended periods on the roads and travel the same routes regularly. Because of
this, they’re more aware of the risks and issues (VTA, 2019, p. 6). Long-distance drivers look
for ways to stimulate the mind and help maintain focus and concentration. For example, by
drinking water, playing music or doing mathematical equations (VTA, 2019, p. 6). In contrast,
short-distance drivers are more prone to distractions that reduce their ability to concentrate
on the driving task (VTA, 2019, p. 6).
Heavy vehicle drivers use many devices and technologies in their vehicles. They’ve been
using communications technologies in their vehicles for decades, though emerging mobile
technology has become more common in recent years (NTC, 2018, p. 17). They also
interact with navigation devices, fuel-economy coaching appliances, fleet management
devices, workflow devices, in-cab fleet tracking and communication systems and, more
recently, electronic work diaries (NTC, 2018, p. 17).

3.9 Better tools to manage safe people and practices
3.9.1

Safety management systems offer targeted risk management

SMSs are widely recognised as an effective tool for managing safety (Australian Transport
Safety Bureau, 2012). They help businesses develop safety management practices that are
tailored to the risk profile of the business. This includes practices that target the factors that
contribute to a safe driver.
SMSs have no recognised status in the HVNL. The expectation that CoR parties ensure the
safety of transport activities (s 26C of the HVNL), though, implies that a system of safe
practices should be in place. Many transport operators have comprehensive SMSs that
document safe practices. For small operators a detailed SMS is not necessary or
appropriate, though they should still have systems for managing safety.
SMSs are a formal requirement in both rail and aviation. The RSNL includes a duty to
ensure the safety of railway operations. Part of this duty is making sure a rail safety worker is
of good health and fitness and is competent to do their work (s 52 of the RSNL). To comply
with this duty, rail operators have to address rail safety worker health and competency in an
SMS (Schedule 1 of the Rail Safety National Law Regulations 2012). Rail operators also
receive comprehensive guidance from the rail safety regulator.
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In aviation, the Civil Aviation Services Authority provides comprehensive guidance on how to
develop an SMS. This includes providing an SMS resource kit. They develop Civil Aviation
Advisory Publications, which they update regularly. They also develop Civil Aviation Orders
to make sure SMSs remain up to current safety standards.
A more formal role for SMSs in the HVNL as an option for some operators may result in
safer practices. With the right guidance to develop an SMS, operators can target managing
risks to the safe driver. Such a change would need to cater for the diverse operators in the
road transport industry. This includes providing for small operators that prefer prescriptive
regulation.
An SMS option for the HVNL could make sure operators receive both comprehensive
guidance and flexibility in developing safety management practices that target the safe
driver.
3.9.2

Accreditation schemes encourage best practice safety management

Accreditation is a way of recognising operators who have good safety management
practices (Fellows Medlock and Associates, 2018). Operators seeking accreditation must
have properly documented systems that meet specified standards. Auditors check that
operators are meeting the standards required by the accreditation scheme. Auditors then
give regulators confidence that regulated parties are implementing safety management
practices (Austroads, 2008).
The NHVR administers the NHVAS. The scheme is a way for operators to demonstrate they
comply with certain mass, maintenance and fatigue management standards. NHVASaccredited operators receive regulatory concessions. These include:
▪ increased mass limits
▪ less cumbersome vehicle inspection requirements
▪ more flexible work and rest hours.
Other than fatigue, the NHVAS doesn’t have standards that cover the factors that contribute
to the safe driver. TruckSafe is an accreditation scheme that does, though. TruckSafe has
specific modules that cover contributing factors such as managing the risk of speeding. The
TruckSafe Management Standard module includes practical driver training and refresher
training. This helps to make sure drivers are competent and that they maintain their
competency.
The TruckSafe Fatigue module includes assessment of fitness for duty. It includes driver
health screening. It also includes training on the role of medical practitioners and
rehabilitation. Drivers who are assessed as not fit to drive are not allowed to continue driving
under TruckSafe standards (ATA, 2019).
The TruckSafe module on driver training includes a practical driving assessment as part of a
driver’s induction. The assessment can be performed by an experienced driver, company
manager or external trainer.
3.9.3

Industry can support safety management through industry codes

Under the HVNL, industry can develop and register codes of practice. Operators can adopt
these codes to use as guidelines for complying with their legal obligations (s 706 of the
HVNL). The Industry Master Code is a joint publication of the ATA and the ALC. It is
currently the only registered industry code of practice. Its purpose is to help CoR parties
identify and mitigate risks to meet their primary duty obligations.
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Adopting this code is voluntary. Even if it isn’t adopted it can be used as evidence in court
proceedings to show what’s known about risks and controls. It can also be used by a court to
determine what is reasonably practicable under the primary duty.
Industry codes could play a greater role in giving operators guidance to help them develop
safety management practices. The Industry Master Code, for example, can be used by
operators to develop an SMS for CoR obligations. Other codes could be designed with more
comprehensive guidance on managing the safe driver contributing factors.
For example, a code for managing effluent in the livestock supply chain is currently under
development. This will provide guidance on managing hazards relating to effluent, including
the safety of drivers involved with loading and unloading livestock.
Question 1: Have we covered the issues relating to safe people and practices
accurately and comprehensively? If not, what do we need to know?
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4 Aspirations for a better law
Key points
This section sets a high-level vision for managing safe people and practices in a future
HVNL. It outlines 10 draft regulatory principles to guide development of a recast law:
▪ better safety outcomes
▪ a cohesive legislative environment
▪ accountability at the point of influence
▪ improved driver skills
▪ suitable health and fitness management
▪ practical and sustainable heavy vehicle driver licensing
▪ managing drugs and alcohol
▪ safe on-road practices
▪ balancing SMSs with certainty
▪ supporting the safety culture.

4.1 Better safety outcomes
Draft regulatory principle 1: The future HVNL should be effective in managing the
most significant risks to safe people and practices. This means targeting material risks
to the safety of the driver and other road users. It should encourage safe practices
while also supporting productivity for Australia’s growing freight task.

The future HVNL should target material risks to the safe driver and encourage practices that
best support the safe driver. It should give operators different compliance options. Small and
large transport operators should be able to choose the options that best fit their business.
The future HVNL should aim to reduce fatalities caused by factors relating to driver
competency, health and fitness, drugs and alcohol and unsafe driving behaviour. Safety
outcomes should drive the future HVNL, though it may not be appropriate for the HVNL to
regulate all factors contributing to the safe driver. This may be better left to other regulatory
controls. Where this is the case, the future HVNL should support and not inhibit safety
management.
Question 2: What aspects of safe people and practices are currently regulated well?
What needs to be regulated better? What aspects of safe people and
practices are currently regulated well? What needs to be regulated
better?
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4.2 A cohesive legislative environment
Draft regulatory principle 2: The future HVNL should be internally consistent. It
should also work cohesively with the range of regulatory controls that exist outside the
HVNL.

The future HVNL should make it easier to manage all risks to safe people and practices. It
should complement work health safety law. It should also support the development of SMSs,
registered industry codes and accreditation schemes.
The scope of the future HVNL should make sure all risks to the safe driver are sufficiently
covered. If there are gaps in management of these risks, the future HVNL should either step
in with flexible compliance options or support the operation of other regulatory controls to
manage these risks.
Concurrent or overlapping duties may exist elsewhere. Where this is the case, the future
HVNL should complement safety goals, not compromise them. For example, the future
HVNL should build on primary duties laid out in work health safety law to manage risks
specific to heavy vehicle drivers.
The future HVNL may not always play a direct role in regulatory control. Yet it should always
support a regulatory environment for safe people and practices that protect the heavy
vehicle driver and other road users.
Question 3: What should the future HVNL do to regulate safe people and practices
so heavy vehicle drivers and others are safe? What risks are adequately managed
by other regulatory controls? Are there any risks to the safe driver that are not
currently regulated at all, and if so, how should these risks be regulated?

4.3 Accountability at the point of influence
Draft regulatory principle 3: The future HVNL should make sure all chain of
responsibility parties are accountable at their point of influence on the safe driver.

The future HVNL should be comprehensive in ensuring safe practices for supply chain
parties who influence the safe driver. CoR parties should be clear on their obligations under
the future HVNL. They should be encouraged to continue developing safe behaviours and
practices to help make sure drivers are operating safely.
Operators should be supported to develop SMSs – whether sophisticated or simple - that
help them comply with their obligations under the future HVNL. This will help smaller
operators, in particular. SMSs should:
▪ reflect CoR points of influence for every CoR party
▪ set out obligations for complying with the future HVNL.
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Question 4: Does the primary duty and chain of responsibility in the current HVNL
comprehensively cover the people who can influence the safe driver and
their practices? What improvements are needed?

4.4 Improved driver skills
Draft regulatory principle 4: The future HVNL and the regulatory environment that
supports it should prevent a driver who is not competent from driving on Australian
roads. It should encourage drivers to continuously improve their competencies, or at
least maintain them.

The future HVNL should recognise heavy vehicle drivers are highly skilled. They need an
increasingly sophisticated skill set to do their job. The future HVNL should support better
training that is commensurate with that skill set.
The future HVNL should support drivers to have behind-the-wheel driving experience and
quality training. This will help make sure they are competent to drive.
The future HVNL should nurture an environment of continuous improvement. It should
encourage drivers to continually monitor and update their competencies. It should also
encourage CoR parties to support this.
Question 5: How can the HVNL support better training and a higher level of driver
competency? How can it support ongoing professional development?

4.5 Suitable health and fitness management
Draft regulatory principle 5: The future HVNL should encourage driver health and
fitness for duty, for their own safety and for the safety of all road users.

The future HVNL should make sure all drivers are fit for duty. It should provide a mechanism
for periodic monitoring of medical conditions that can affect a driver’s capacity to do the
driving task. It should prevent a driver who is not fit for duty from getting behind the wheel.
The future HVNL should encourage drivers to take responsibility for their own health. It
should also encourage CoR parties to take care of the health of drivers, including their
mental health.
Question 6: Is driver health and medical fitness managed as well as it could be? Is
there a case for regular medical assessments for drivers (and possibly other
parties), similar to those for Safety Critical Workers in the Rail Safety National
Law? Is the Rail Health Assessment Standard a good basis for a heavy vehicle
medical assessment standard?
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4.6 Practical and sustainable heavy vehicle driver licensing
Draft regulatory principle 6: The future HVNL should recognise critical workforce
supply issues and support industry sustainability. To do this, it may be supported by a
national, competency-based approach to heavy vehicle licensing.

The future HVNL should support industry sustainability. It should do this by removing
barriers to recruitment for young people who want to become truck drivers.
Heavy vehicle drivers should be recognised as highly skilled people who do critical work for
Australia. They should be assessed against known standards of competency. They should
be authorised on this basis, not based on the amount of time they have held a lower class of
licence. A future HVNL should not tolerate the authorisation of incompetent heavy vehicle
drivers on Australian roads.
Question 7: Should heavy vehicle driver licences be national? If so, should this be
by mutual recognition, nationalisation or some other approach? If licences
shouldn’t be national, why not? Should licensing progress subject to experience
rather than arbitrary timeframes?

4.7 Managing drugs and alcohol
Draft regulatory principle 7: The future HVNL should, as part of the broader
regulatory environment, support effective management of drug and drink driving.

Truck drivers affected by drugs or alcohol should not be allowed on Australian roads. The
future HVNL should encourage safe behaviours. That includes making sure drivers are
properly educated about the risks of drug and drink-driving.
The future HVNL should encourage operators to develop SMSs that prevent drug or drinkdriving. It should nurture an industry-wide culture that does not tolerate drug or drink-driving.
Question 8: Should the HVNL do more to help manage drug and drink-driving? For
example, should it include a drug and alcohol management program requirement
such as the one required in rail? Is on-road enforcement enough?

4.8 Safe on-road practices
Draft regulatory principle 8: The future HVNL should encourage safe on-road
behaviour. It should encourage operators to develop and apply technology, practices
and systems to manage safe on-road behaviour and encourage them to share what
they learn. It should discourage driver speeding and support options to help prevent
driver distraction.
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The future HVNL should acknowledge the significant role of technology in ensuring drivers
do their job safely. Fatigue and distraction detection technology is an effective tool for
keeping drivers and other road users safe. This technology was in its infancy when the
current HVNL was written, but that is no longer the case.
The future HVNL should encourage a culture across industry that does not tolerate
speeding. It should include a robust control on all CoR parties who can influence a driver to
speed.
Question 9: Do the Australian Road Rules do enough to manage driver distraction,
speeding and other on-road behaviours? Is the primary duty in the current HVNL
rigorous enough to manage the practices of chain of responsibility parties who can
influence a driver to operate unsafely?

4.9 Balancing safety management systems with certainty
Draft regulatory principle 9: The new HVNL should accommodate the range of risk
profiles and operating needs associated with different transport and freight tasks. It
should include compliance options that offer both flexibility and certainty. That way,
operators can comply in the way that best meets their needs.

The future HVNL should recognise that Australia’s heavy vehicle industry is diverse. It
includes a variety of transport and freight tasks. The future HVNL should acknowledge that
heavy vehicles operate in vastly different environments. They face diverse risk profiles.
The future HVNL should respond by providing flexibility. Large operators should be able to
develop comprehensive SMSs with targeted risk management. Smaller operators should be
supported to develop SMSs that suit their risk profile. That may include giving them even
more certainty through prescriptive rules for safety management.
Question 10: How can the future HVNL encourage a stronger role for safety
management systems in a way that doesn’t disadvantage smaller or more
seasonal operators? Can registered industry codes play a role in supporting
smaller operators to develop safety management systems?

4.10 Supporting the safety culture
Draft regulatory principle 10: The future HVNL should nurture a safety culture among
heavy vehicle operators and across industry. It should encourage operators to develop
practices that embed an organisational safety culture – one that places a high level of
importance on safety beliefs, values and attitudes.

The future HVNL should encourage all operators to develop a safety culture. This is an
organisational culture that places a high level of importance on safety beliefs, values and
attitudes. In a safety culture:
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▪ safety is embedded as a priority in everything the organisation does
▪ the safety values and attitudes are shared by all people within the company.
In doing so, the future HVNL will reflect research across different sectors that shows a strong
safety culture has the greatest impact on reducing injury, illness and death in a workplace.
The future HVNL should encourage safety cultures achieved by developing collaborative
SMSs and risk management approaches. These allow drivers and operators to monitor risk
controls.
Question 11: How can the future HVNL nurture a culture that places a high level of
importance on safety?
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5 Next steps
Key points
▪ We want to hear from you. Consultation is open until Friday 30 August 2019.
▪ Other issues papers provide opportunities to tell us about the specifics of
effective fatigue management, easy access to suitable routes, safe vehicles,
accreditation, compliance and technology and other matters.

5.1 Have your say
The NTC wants to give everyone affected by the HVNL an opportunity to have a say.
The NTC invites your responses to the questions and issues we have identified by Friday 30
August 2019.
To stay updated on the project, visit the HVNL review website11 and register to receive
newsletters and consultation alerts.

5.2 Future publications
This is one of eight issues papers.
The next issues papers will cover safe vehicles and accrediting operators.
Other issues papers will cover managing compliance, including the regulatory role that could
be played by technology and data.
The last issues paper will cover other policy matters not covered in other issues papers.
We will produce a summary of outcomes from the issues papers to bring together all your
feedback and advice, and to serve as a basis for a regulatory impact assessment.

11

www.hvnlreview.ntc.gov.au
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Appendix A Controls inside the Heavy
Vehicle National Law
Section 26C of the HVNL – the primary duty
The primary duty is a positive duty on all CoR parties to ensure, so far as is reasonably
practicable, the safety of transport activities relating to the vehicle (s 26C(1) of the HVNL).
It includes doing things to eliminate or minimise public risks and also making sure that
business practices do not cause or encourage a driver to speed, or a person to contravene
the HVNL (s 26C(2) of the HVNL).
It involves being proactive and preventative (Toll Group, 2019a, p. 5). This means thinking
comprehensively about the range of hazards to the safe driver and managing these risks
before that occur.
The HVNL specifies that the duty applies to conduct relating to (but not limited to) (s
26(C)(3)):
▪ the party asking, directing or requiring another person to do, or not to do, something;
and
▪ the party entering into a contract –
(i)

with another person for the other person to do, or not to do, something; or

(ii)

that purports to annul, exclude, restrict, or otherwise change the effect of the
Law.

The meaning of “transport activities” is broad, but the duty is confined to the activity of the
vehicle.
The primary duty commenced on 1 October 2018. Previously chain of responsibility duties
were dispersed throughout the HVNL in the form of specific duties relating to mass,
dimension, loading, speeding, fatigue, and vehicle standards. These duties have now been
consolidated into the primary duty.
Section 26D of the HVNL – duty of executive legal entity
If a legal entity has a safety duty, the HVNL provides that an executive of the legal entity
must exercise due diligence to ensure the legal entity complies with the safety duty.
Due diligence means taking reasonable steps to:
▪ Acquire and keep up to date knowledge about transport activities.
▪ Gain an understanding of the transport activities of the legal entity as well as the risks
associated with those activities.
▪ Ensure the legal entity is using resources to eliminate and minimise hazards, respond
to hazards, and is comply with safety duties.

Safe people and practices issues paper June 2019

50

Section 93 of the HVNL – speed limiters
The HVNL includes provisions about speed limiters, including offences for:
▪ tampering with speed limiters (s 93(1) of the HVNL)
▪ fitting speed limiters that have been tampered with (s 93(2) of the HVNL)
▪ using or permitting the use of a vehicle that is fitted with a speed limiter that has been
tampered with (s 93(3) of the HVNL).
Section 5 of the HVNL – definition for ‘fit’
The HVNL contains a definition for fit in relation to a person being fit to drive a heavy vehicle,
or start or stop its engine. It includes:
(a)

Apparent physical and mental fitness to drive.

(b)

Not being affected by drugs or alcohol such that a reading would return a
concentration of drugs or alcohol higher than what would be permitted under
a state or territory law.

The definition is only applied in ss 457 (advanced fatigue management and basic fatigue
management), 515, 518, 519, 523, 524 and 540 (authorised officer powers to direct moving
or stopping of a heavy vehicle).
Chapter 8 of the HVNL – accreditation
The HVNL provides a mechanism for operators to demonstrate safety of operation through
participation in accreditation schemes. The purpose of this is to give options to operators
who can demonstrate good safety management.
The National Heavy Vehicle Accreditation Scheme is developed and managed by the
National Heavy Vehicle Regulator (NHVR). It includes modules for maintenance, mass
management, and fatigue management.
Accreditation schemes may also be led and developed by industry, for example the
Australian Trucking Association’s TruckSafe. TruckSafe has modules specifically targeted to
ensuring the safe driver, including risk management, responsibilities, speed, fatigue, mass,
dimension and loading, among others (TruckSafe, 2019).
This paper points to examples of where targeted accreditation standards can be used to
control elements of the safe driver, however the role of accreditation in the HVNL will be
dealt with more explicitly in a separate issues paper.
Registered industry codes of practice
Industry codes of practice may be registered under s 706 of the HVNL and voluntarily
adopted by operators. They establish standards and procedures for people to identify,
analyse, evaluate and mitigate risks associated with meeting obligations under the HVNL.
A registered industry code of practice plays an evidentiary role in court proceedings under
chapter 10 of the HVNL. Compliance with the code is not a defence to any breach of the
HVNL, however, the code can be used as a means of admitting evidence about what is
known about risks and controls, and therefore used by a court to determine what is
reasonably practicable.
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To be registered by the NHVR the code must be developed in accordance with the NHVR
Guidelines for Preparing and Registering Industry Codes of Practice and assessed by the
NHVR as qualifying for registration.
Currently there is one registered industry code of practice, the Master code, developed by
Safe Trucking and Supply Chains Ltd (composed of the Australian Trucking Association and
the Australian Logistics Council). It includes guidance on safety duties, risk management
processes, speeding, fatigue, mass dimension and loading, and vehicle standards.
The forestry log haulage code of practice and the managing effluent in the livestock supply
chain code of practice are currently under development. The NHVR is currently assessing
the crane code of practice.
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Appendix B Controls outside the Heavy
Vehicle National Law
Work health safety controls
Work health and safety legislation in Australia mainly consists of the model work health
safety (WHS) laws, which are applied in all Australian jurisdictions except Victoria. Victorian
workplaces are regulated by the Occupational Health and Safety Act 2004 and its associated
regulations.
The model WHS laws include a primary duty of care (s 19 of the model WHS Act) that
requires a person conducting a business undertaking (PCBU) to ensure, so far as is
reasonably practicable, the health and safety of workers and others whose health and safety
may be at risk as a result of the PCBU’s activities.
The model WHS Act applies to all workplaces, not just the transport industry.
Section 28 of the model WHS Act also places a duty on workers to:
▪ take reasonable care for their own health and safety
▪ take reasonable care not to adversely affect the health and safety of others
▪ comply with an instruction from a PCBU that relates to complying with the model WHS
Act
▪ cooperate with any reasonable policy or procedure of a PCBU relating to health and
safety at the workplace.
The model WHS laws leave the task of determining the detail of what should be done to
ensure health and safety is left to the regulated party.
The model WHS laws are supported by model regulations and model codes of practice.
The model regulations set out detailed obligations that support the primary duties under the
model WHS Act. The regulations include:
▪ A requirement for duty holders to identify hazards that are reasonably foreseeable and
that could give rise to risks to health and safety (clause 34).
▪ A requirement for duty holders to eliminate risks or, if not reasonably practicable,
minimise risks (clause 35).
▪ Requirements for duty holders to maintain and review controls on risks that are fit for
purpose, suitable, installed and used correctly (clauses 37 and 38).
▪ A requirement for PCBUs to provide information, training and instruction that is
suitable and adequate for the work being done (clause 39).
A PCBU may use a certified safety management system to develop safety management
processes and demonstrate compliance with WHS obligations.
Jurisdiction driver licensing legislation
Heavy vehicle licensing is enforced by jurisdictional licensing authorities to ensure drivers
are competent and fit to drive at the point of obtaining their licence.
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All drivers must ensure they hold the correct licence for the vehicle they are driving and that
their licence is current. Variations between jurisdictions exist. Three jurisdictions (New South
Wales, Tasmania and Victoria) use the National Heavy Vehicle Driver Competency
Framework (the Competency Framework) however other jurisdictions use their own
standards to assess competence. The assessing fitness to drive (AFTD) guidelines are used
to assess fitness to drive, however, these are applied differently between jurisdictions.
For further information on the approach taken by different jurisdictions please refer to
Appendices C, D, E and F for more information on the approach of each state and territory.
Australian Road Rules
The Australian Road Rules cover key safety requirements such as speed limits, restraint use
and driver distraction.
Most road rules apply to drivers of both heavy and light vehicles. There are some specific
road rules applying only to drivers of heavy vehicles. For example, in some jurisdictions
heavy vehicles are not allowed to travel faster than 100 kilometres per hour.
Safety management systems
Operators may develop internal safety management systems (SMSs) to manage both WHS
and HVNL obligations.
SMSs are not specifically required by the HVNL but are a useful tool for ensuring compliance
with the HVNL and for supply chain parties to demonstrate they ensure the safety of
transport activities relating to a vehicle to a reasonably practicable standard.
The NHVR recommends using an SMS to ensure compliance with the primary duty, in line
with the following framework:
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Appendix C State and territory approaches
to assessing health and fitness for a heavy
vehicle licence
Jurisdiction

Light rigid

Medium rigid

Heavy rigid

Combination

Multi
combination

Australian
Capital
Territory

Eyesight test

Eyesight test

Eyesight test

Eyesight test

Eyesight test

New South
Wales

Eyesight test,
complete form
with questions
about fitness
to drive. RMS
may ask for a
medical report
on this basis.
NSW adopts
AFTD
guidelines.

Eyesight test,
complete form
with questions
about fitness
to drive. RMS
may ask for a
medical report
on this basis.
NSW adopts
AFTD
guidelines.

Eyesight test,
complete form
with questions
about fitness
to drive. RMS
may ask for a
medical report
on this basis.
NSW adopts
AFTD
guidelines.

Eyesight test,
complete form
with questions
about fitness
to drive. RMS
may ask for a
medical report
on this basis.
NSW adopts
AFTD
guidelines.

Eyesight test,
complete form
with questions
about fitness
to drive. RMS
may ask for a
medical report
on this basis.
NSW adopts
AFTD
guidelines.

Northern
Territory

Applicant must
state whether
medical
condition can
affect driving.
This may
trigger need
for health
professional
assessment of
fitness to
drive.

Eyesight test.
Applicant must
state whether
medical
condition can
affect driving.
This may
trigger need
for health
professional
assessment of
fitness to
drive.

Applicant must
state whether
medical
condition can
affect driving.
This may
trigger need
for health
professional
assessment of
fitness to
drive.

Applicant must
state whether
medical
condition can
affect driving.
This may
trigger need
for health
professional
assessment of
fitness to
drive.

Applicant must
state whether
medical
condition can
affect driving.
This may
trigger need
for health
professional
assessment of
fitness to
drive.

Queensland

Requirement
to notify of any
medical
condition that
can adversely
affect driving.
Health
professionals
are also legally
required to
notify.

Requirement
to notify of any
medical
condition that
can adversely
affect driving.
Health
professionals
are also legally
required to
notify.

Requirement
to notify of any
medical
condition that
can adversely
affect driving.
Health
professionals
are also legally
required to
notify.

Requirement
to notify of any
medical
condition that
can adversely
affect driving.
Health
professionals
are also legally
required to
notify.

Requirement
to notify of any
medical
condition that
can adversely
affect driving.
Health
professionals
are also legally
required to
notify.
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Jurisdiction

Light rigid

Medium rigid

Heavy rigid

Combination

Multi
combination

South
Australia

May be
required to
provide a
medical
certificate of
fitness for
conditions that
may affect
ability to drive.
AFTD
guidelines
apply.

May be
required to
provide a
medical
certificate of
fitness for
conditions that
may affect
ability to drive.
AFTD
guidelines
apply.

May be
required to
provide a
medical
certificate of
fitness for
conditions that
may affect
ability to drive.
AFTD
guidelines
apply.

May be
required to
provide a
medical
certificate of
fitness for
conditions that
may affect
ability to drive.
AFTD
guidelines
apply.

May be
required to
provide a
medical
certificate of
fitness for
conditions that
may affect
ability to drive.
AFTD
guidelines
apply.

Tasmania

N/A

N/A

N/A

N/A

Medical
certificate
must be
provided.

Victoria
(information
provided in
2017)

Eyesight test
and testing
against AFTD
standards for
private and
commercial
vehicle drivers.

Eyesight test
and testing
against AFTD
standards for
private and
commercial
vehicle drivers.

Eyesight test
and testing
against AFTD
standards for
private and
commercial
vehicle drivers.

Eyesight test
and testing
against AFTD
standards for
private and
commercial
vehicle drivers.

Eyesight test
and testing
against AFTD
standards for
private and
commercial
vehicle drivers.

Western
Australia

Eyesight test
and medical
test if applicant
declares
conditions or
medication
that may
impair driving
ability.

Eyesight test
and medical
test if applicant
declares
conditions or
medication
that may
impair driving
ability.

Eyesight test
and medical
test if applicant
declares
conditions or
medication
that may
impair driving
ability.

Eyesight test
and medical
test if applicant
declares
conditions or
medication
that may
impair driving
ability.

Eyesight test
and medical
test if applicant
declares
conditions or
medication
that may
impair driving
ability.

AFTD = assessing fitness to drive, RMS = Roads & Maritime Services
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Appendix D Assessing health and fitness
comparison with the Rail Safety National Law
Measure
Impact on
ability to drive

Sleep apnoea

Type 2 diabetes

Cardiovascular
disease

Interrupted sleep can
cause excessive day
time sleepiness. This
may affect a driver’s:

There are two risks
associated with type 2
diabetes:

Risk factors
associated with
cardiovascular
disease include:

▪ alertness
▪ attention span
▪ reaction time
▪ judgement while
driving.
Road users with sleep
apnoea are two to
seven times more
likely to have an
accident than other
drivers (Austroads,
2016, p. 112).

Assessing
fitness to drive
guidelines (not
fitness for duty
standards)

The Epworth
Sleepiness Scale
(ESS) is a
questionnaire used to
screen sleep apnoea.
The ESS is a
subjective measure of
sleepiness because it
relies on selfassessment by the
driver.
There are some
concerns that its use
as a screening tool
may be unreliable
because previous
studies show
underreporting of
excessive sleepiness
among drivers.
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▪ risk of a severe
hypoglycaemic
event
▪ risk of side
effects such as
impaired vision,
effects on the
heart and
potential for
sleep apnoea.

The 2003 edition of
the AFTD included
information for doctors
to carry out a urine
glucose test on
drivers.
This has been
removed from the
AFTD since 2012. It
has not been replaced
with a more up-todate screening test.

▪ hypertension
▪ smoking
▪ overweight or
obesity
▪ inactivity.
Cardiovascular
disease can cause
sudden loss of vehicle
control and affects a
driver’s fitness to
drive.
(Klein, Sechtem &
Trappe, 2017)
Medical examination
does not include
routine screening for
cardiac risk factors.

Measure
Rail medical
standards

Sleep apnoea

Type 2 diabetes

Cardiovascular
disease

The ESS is used,
however, the medical
standards also require
individuals with
certain risk factors to
be assessed further
for sleep disorders.
A sleep study is then
used to objectively
test for sleep
disorders.

Diabetes is screened
in category 1 workers
through Hba1c testing
on fasting or random
blood.

Medical standards
require doctors to
calculate a cardiac
risk score for each
patient.
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A health questionnaire The risk assessment
is used for category 2 for category 1 workers
workers. This relies
is stringent.
on the individual to
self-report any
diabetes (NTC, 2017,
p. 101).

Appendix E State and territory driver
licensing legislation
Jurisdiction
Australian Capital
Territory

New South Wales

Northern Territory

Queensland

South Australia

Legislation

Relevant section

Scope

Road Transport
(Driver Licensing) Act
1999 (ACT)

ss 10-11

Issue of licences and
mutual recognition

Road Transport
(Driver Licensing)
Regulation 2000
(ACT)

rr 9, 23, 28

Vehicles authorised to
be driven by licence
classes, issue of
learner licences for
heavy vehicle
learners, eligibility
requirements for
licence classes

Road Transport Act
2013 No 8 (NSW)

ss 27-30

General functions of
authority in relation to
driver licensing

Road Transport
(Driver Licensing)
Regulation 2017
(NSW)

rr 41, 49, 54-59

Heavy vehicle learner
licences, eligibility to
apply for licences,
application for issues
or variation of driver
licences, competencybased assessment

Motor Vehicles Act
1949 (NT)

s 10

Granting of licences

Motor Vehicles
Regulations 1977 (NT)

r 4C

Classification of
licences that can be
granted

Transport Operations
(Road Use
Management – Driver
Licensing) Regulation
2010 (Qld)

rr 5, 10

Authority to drive class
light, medium and
heavy rigid vehicles,
testing, minimum age,
practical driving test

Motor Vehicles Act
1959 (SA)

ss 72-81

Drivers’ licences –
includes classification
of licences, qualified
supervising drivers,
register of licences,
duty to hold licence,
issue and renewal
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Jurisdiction

Tasmania

Victoria

Western Australia

Legislation

Relevant section

Scope

Motor Vehicles
Regulations 2010 (SA)

r 42

Classification of driver
licences – specifies
the licence class,
motor vehicles
authorised to be driven
and minimum driving
experience

Vehicle and Traffic Act
1999 (Tas)

ss 8-11

Licensing of drivers –
includes requirements
to hold a driver
licence, eligibility to
hold a licence and
issue of licence

Vehicle and Traffic
(Driver Licensing and
Vehicle Registration)
Regulations 2010
(Tas)

rr 6, 19-26

Classes of driver
licences and authority
conferred by licence,
issue of driver licence
– eligibility, application
for driver licence

Road Safety Act 1986
(Vic)

ss 19, 20

Granting of driver
licences, variation of
driver licences

Road Safety (Drivers)
Regulation 2009 (Vic)

rr 6-18, 24-27

Authority to drive
categories of motor
vehicles for licensing
purposes,
requirements for light,
medium and heavy
rigid and heavy
combination vehicle
licences

Road Traffic
(Authorisation to
Drive) Act 2008 (WA)

ss 4 - 9

Authorisation to drive

Road Traffic
(Authorisation to
Drive) Regulations
2014 (WA)

regs 8, 21

Refers to Schedule 2
for classes of
authorisation to drive
and Schedule 6 for
licence prerequisites
for drivers’ licences
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Appendix F
legislation

State and territory speeding

Jurisdiction

Legislation

Australian
Capital
Territory

Road Transport (Road Rules) Regulation 2017 (ACT) – rr 20–25 (Part 3 –
speed limits)

New South
Wales

Road Rules 2014 (NSW) – rules 20–25-1 (Part 3 – speed limits)

Northern
Territory

Traffic Regulation 1999 (NT) – Part 6 – Division 1 (r 71) adopts the Australian
Road Rules, Division 2 (rr 72–87) set out modifications

Queensland

Transport Operations (Road Use Management – Road Rules) Regulation 2009
(Qld) – rr 20–25 (Part 3 – speed limits)

South Australia

Road Traffic Act 1961 (SA) – s 8 (references to Australian Road Rules), s 80
(power to make Australian Road Rules and related regulations)
Australian Road Rules under the Road Traffic Act – rules 20–25 (Part 3 – speed
limits)
Road Traffic (Road Rules – Ancillary and Miscellaneous Provisions)
Regulations 2014 (SA) – r 8 – speed limits applying to driving of road trains

Tasmania

Road Rules 2009 (Tas) – rules 20–25 (Part 3 – speed limits)

Victoria

Road Safety Road Rules 2017 (Vic) – rr 20-25 (Part 3 – speed limits)
Road Safety Act 1986 (Vic) – s 65B (prohibition on heavy vehicles exceeding
speed limit by 35km/h or more), Part 6A (impoundment, immobilisation and
forfeiture of MVs), Schedule 5 (minimum suspension periods for excessive
speed)

Western
Australia

Road Traffic Code 2000 (WA) – ss 11–18A (Part 3 – speed restrictions)
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Common terms and abbreviations
Abbreviation Term
AFTD

assessing fitness to drive

ALC

Australian Logistics Council

ATA

Australian Trucking Association

CoR

chain of responsibility

HVNL

Heavy Vehicle National Law

NEVDIS

National Exchange of Vehicle and Driver Information System

NHVAS

National Heavy Vehicle Accreditation Scheme

NHVR

National Heavy Vehicle Regulator

NTC

National Transport Commission

NTI

National Transport Insurance

RSNL

Rail Safety National Law

SMS

safety management system

TMR

Department of Transport and Main Roads (Queensland)

WHS

work health safety
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