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Dear Sir/Madam
Submission to Amendment GC81 - Fishermans Bend Framework
128 Salmon Street, Port Melbourne
We act for J & D Bowen (Port Melbourne) Pty Ltd (Bowen), the owner of 128 Salmon Street,
Port Melbourne (Land) and Bowen & Pomeroy Pty Ltd (B&P), the occupier of the Land.
Background
The Land comprises approximately 9,182 square metres and is currently developed for a
Bowens Timber and Hardware warehouse, showroom and car parking. The Land is leased to
B&P for a term of 5 years, with the option for 6 further terms each of 5 years. B&P have
invested a significant amount of money into the building with the intention of operating from
the Land indefinitely.
The Land is zoned Capital City Zone Schedule 1 (CCZ1) under the Port Phillip Planning
Scheme (Scheme). The Land is affected by Design and Development Overlay Schedule 30
(DDO30), Development Contributions Plan Schedule 2 (DCP2) and Parking Overlay Precinct
1 Schedule (PO1).
The Land is located in the Wirraway Precinct and identified as a proposed road and
proposed Wirraway North open space under the draft Fishermans Bend Framework Plan
(Framework Plan).
Framework Plan
Specifically, the Land is identified in the Framework Plan as:
•

proposed open/urban space on ‘Figure 13 - Activity Cores’ (page 47);

•

new public open space on ‘Figure 17 - Public Space’ (page 57); and

•

a proposed road and Wirraway North open space on ‘Figure 22 - Infrastructure delivery in
Wirraway’ (page 77) (extracted below).
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Extract - ‘Figure 22 - Infrastructure delivery in Wirraway’ (Land in red)
Land

Wirraway North open space is identified as a long term (2025+) infrastructure project under
the Framework Plan.
Fishermans Bend Public Open Space Strategy
Map 16 ‘Future Open Space Wirraway Precinct’ of the Fishermans Bend Public Open Space
Strategy prepared by Planisphere (Open Space Strategy) identifies the Land as part of the
Precinct Open Space (W11 (19,882m2) and W12 (2,880m2)).
Map 17 ‘Open Space Staging’ of the Open Space Strategy identifies the timing for the Land
to become open space is 20-30 years.
The Open Space Strategy identifies at page 119:
The analysis in this report shows that a significant funding shortfall of in excess of
$800m would exist to deliver the proposed open space network, and this could
increase over time if land is not acquired early in the development timeframe (due to
expected strong land value appreciation).
Amendment GC81
The suite of planning controls proposed to be introduced via Amendment GC81 to the
Scheme includes amendments to CCZ1. A permit requirement at clause 4.0 of the proposed
CCZ1 is that:
A permit must not be granted to construct a building or construct or carry out works
where the provision for any new streets laneways, or public open space generally in
accordance with Map 2 and Map 3 is not provided.
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Map 2 depicts the street and laneway layout and includes the proposed road:
Land

Map 3 depicts the open space layout and includes the Wirraway North open space:
Land
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Submissions
Bowen and B&P submit that the proposed road and Wirraway North open space on the Land
are both inappropriate and should be removed from the Framework Plan for the reasons set
out below.
Long term business operations
The proposed road and Wirraway North open space are both inappropriate given the existing
long term business operating from the Land and the intention of B&P to occupy the land
indefinitely.
Proposed road
The proposed road is misconceived, inappropriate and unnecessary on a traffic planning and
engineering basis given it:
•

fails to consider the existing conditions of Salmon Street, which includes an overpass
extending past the Land;

•

does not consider the practicalities of a connection under the overpass to connect
with Rocklea Drive; and

•

provides an unnecessary vehicular link to Thackery Street which is currently a dead
end and is proposed to be a walk and cycle link over the West Gate Freeway.

Permit requirements under CCZ1
Clause 4.0 of CCZ1 requires that if any land is required for a road or public open space the
land must be provided before a permit can be granted. In effect, our client would need to
provide the Land in its entirety to the Council prior to a planning permit being granted (as the
entire parcel of Land is identified either as a road or a park on maps 2 and 3).
This is in circumstances where:
•
•

the Wirraway North open space is not required for 20-30 years; and
a public acquisition overlay is not proposed to be applied to the Land.

Our clients submit that the suite of planning controls proposed to be introduced via
Amendment GC81:
•

do not adequately or fairly deal with the situation where permits for buildings and
works are required during the period prior to acquisition;

•

do not meet current expectations for the use of the Land and the need to obtain
planning permits for major improvements and upgrades works from time to time and
which are reasonably required for reasons which include OH&S, product changes,
logistics changes etc which would be precluded by this clause; and
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in so far as the proposed planning controls prohibit a planning permit from being
granted without handing over land for road and/or open space, the controls constitute
an unlawful acquisition of land other than “on just terms” (see section 51(xxxi) of the
Australian Constitution).

Conclusion
On the basis of the above, we submit that the proposed road and Wirraway North open
space designations be removed from the Framework Plan. Our client submits that it would be
appropriate to designate the Land as ‘Mixed use medium (non-core activity)’ on ‘Figure 13 Activity Cores’ in the Framework, which is consistent with adjoining land to the north.
Further, we submit that the propose clause 4.0 of the CCZ1 is unlawful and must be deleted.
Request to be heard
In making this submission, our client notes that it wishes to be heard at a public hearing. We
anticipate our submission will take 3 hours and 1 expert will be called to give evidence. In
February, our Counsel is available for the public hearing between 12-13, 19-23 or 26-27
February 2018. In March, our Counsel is available on 16 March 2018. Our Counsel is not
available between 5-12 March 2018 or 14-15 March 2018.
Yours faithfully

Rhodie Anderson
Partner
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