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Ensuring practical access to justice requires a thorough understanding of legal needs
in the community, what works to help people prevent or resolve legal problems, and
the barriers to people accessing justice.



There are significant gaps in data, research, and evaluation in the justice system in
Victoria, particularly regarding access to justice, legal assistance, and civil justice
issues. These gaps hinder attempts by government and service providers to efficiently
and effectively design services to support the legal needs of the Victorian community,
especially its most vulnerable and disadvantaged members.



Current legal needs research in Victoria is often ad hoc and conducted among small
samples of the population, which limits the extent to which findings can be applied
across the system.



This deficiency in information about legal needs, and the effectiveness and efficiency
of services in the justice system to meet those needs, is particularly stark when
compared with the quality, frequency, and system-wide co-ordination of data collection
and research that informs other vital services, such as health services.



The limited legal needs research available demonstrates that vulnerable groups can
have unique needs – both in the types of legal problems they encounter, and the
obstacles they face in resolving them. Solutions to these problems require targeted
approaches informed by a sound evidence base.



Population trends in Victoria indicate the potential for growing demand, not only for
legal assistance to meet future legal needs, but also for interpreter services to ensure
that people from linguistically diverse backgrounds do not face fundamental barriers to
accessing the justice system. However, there is no clear picture of the extent of these
needs, which limits government’s ability to plan and respond.



The capacity of key actors in Victoria’s justice system, especially courts and tribunals,
to collect and share appropriate, meaningful information about the services they offer
and the needs of the people they serve is, in some respects, underdeveloped. This gap
inhibits the ability of service providers to deliver services that are tailored to support
justice system users.



Without improved data and research about legal needs and service evaluation,
government and legal assistance service providers are not well positioned to build
effective cases for appropriate resource allocation across the justice system.



Although the Victoria Law Foundation has some existing statutory functions directed to
research, these could be enhanced and brought to the forefront of its work to make it a
centre of excellence for data analysis, research, and evaluation on access to justice,
legal assistance, and civil justice issues. With this focus, the Victoria Law Foundation
would play a central role in informing access to justice initiatives. The Law and Justice
Foundation of New South Wales provides a clear blueprint for this kind of role.

Chapter 1 Understanding legal needs

Chapter 1 Understanding legal needs
Preamble to the Terms of Reference: The aim of the Access to Justice Review is
to improve access to justice for Victorians with an everyday legal problem or dispute,
and ensuring the most disadvantaged and vulnerable in our community receive the
support they need when engaging with the law and the justice system.

1. Introduction
This chapter considers the preamble to the Terms of Reference for the Review, with its aim of
improving access to justice for Victorians with an everyday legal problem or dispute, and ensuring
that the most disadvantaged and vulnerable in our community receive the support they need
when engaging with the law and the justice system. Understanding the legal needs of the
community, and what works to meet those needs, is vital to improving access to justice and better
supporting people when they engage with the justice system.
The Review makes some observations about key themes below, but notes that, currently, the
evidence available to support this work – especially when compared with that available in other
sectors – is limited. The limitations of data and research inhibit service design and delivery.
They also limit the ability of the legal assistance sector, courts and tribunals, and other justice
institutions to prove that resources are targeted to where they are needed most, and are used as
efficiently and effectively as possible to satisfy the legal needs of the community. Demonstrating
value requires an understanding of what the community’s legal needs are, and what will help to
meet them.
This chapter considers what we know about legal needs in the community and the capacity of
Victorian institutions to fill the gaps in the evidence needed to support the justice system. It looks
at the safety net of legal assistance in particular.

2. Background
2.1 Principles of legal needs research
Understanding the legal needs of individuals, and identifying potential barriers faced by members
of the community in getting legal help, is critical to designing an accessible justice system. Just as
the concept of ‘access to justice’ is broader than mere access to lawyers, or even courts and
tribunals, contemporary legal needs research looks beyond demand for legal services as a proxy
for the extent of legal needs.
Basing an analysis of legal needs solely on demand for services presumes that people can
identify that they have a legal problem, and can access a legal service provider.
While methodologies to assess legal needs vary, the objectives of legal needs research are
generally to ascertain:


what problems – with a possible legal resolution – people experience (regardless of
whether they recognise those problems as legal problems);



how people deal with those legal problems; and



why people deal with legal problems in the way that they do.

Rigorous legal needs research is essential to ensure that public investment in the justice system
(especially in relation to high cost areas, such as the provision of legal assistance) is targeted to
those who need it most, and maximises value for money.
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Anyone can experience a legal problem. However, research has consistently established that
there are some indicators more frequently associated with legal needs, in particular, indicators of
socio-economic disadvantage.1 The Productivity Commission concludes that:
Disadvantaged people face a number of barriers in accessing the civil justice system, which
make them both more susceptible to, and less equipped to deal with, legal disputes. If left
unresolved, civil problems can have a big impact on the lives of the most disadvantaged …2

Socio-economic disadvantage has also been linked to both crime victimisation and offending. 3
There are different perspectives on which particular socio-economic indicators cause ‘deprivation,
hardship or inequality’ in a person’s ‘standard of living, well-being, capabilities or other life
opportunities’.4 Key indicators that have been consistently identified include low income,
unemployment, having a disability, belonging to an ethnic minority or living in a remote area.

2.2 Existing research on legal needs
The main source of information about legal needs in Victoria is the Legal Australia-Wide Survey
(LAW Survey), published by the Law and Justice Foundation of New South Wales in 2012.
This research includes a Victoria-specific report. The LAW Survey was supported by substantial
funding from legal aid commissions around Australia.5 It was conducted through telephone
interviews between January and November 2008 from a statistically representative sample of the
Australian population.6 Respondents included people living in private households who could be
interviewed by telephone, so the sample does not include, for example, people without landline
telephones such as those without a phone or only a mobile phone, or those who were in other
types of housing, experiencing homelessness, or in prison.7
The LAW Survey gathers information about 129 types of legal problems (being those problems
with the potential for a legal resolution), across 12 broad problem ‘groups’. Legal problems are
assessed in respect of their prevalence, nature, strategies for responding, advice received,
finalisation, and outcomes. The report on the data also considers factors that can affect
respondents’ experience of legal problems, including demographic characteristics like age and
gender, as well as the following indicators of socio-economic disadvantage:

1



Aboriginal or Torres Strait Islander background;



having a disability;



low education levels;



unemployment;



single parenthood;



living in disadvantaged housing;8



having government payments as the main source of income;



non-English main language; and



living in remote areas.9

Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 5.
2 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 24.
3 Pascoe Pleasence and Hugh M McDonald, ‘Crime in Context: Criminal Victimisation, Offending, Multiple
Disadvantage and the Experience of Civil Legal Problems’ 33 Updating Justice (2013).
4 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 5.
5 As above, x.
6 As above.
7 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 92.
8 Disadvantaged housing includes being homeless, living in emergency or basic accommodation, living with
relatives or friends due to having nowhere else to live, or living in public housing.
9 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 47.
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The Productivity Commission uses both the reported findings and unpublished data from the
LAW Survey in its Access to Justice Arrangements Inquiry Report.10

2.2.1

Prevalence of legal problems

The LAW Survey results indicate that the majority of legal problems are ‘concentrated among a
minority of respondents’.11 Uniformly across the jurisdictions surveyed, approximately one-tenth
of respondents account for around two-thirds of the legal problems reported – in Victoria, just
5.3 per cent of those surveyed account for 50.2 per cent of the reported problems.12
This finding does not mean that only a small proportion of Victorians experience legal problems.
In fact, as Figure 1.1 shows, 48.4 per cent of Victorian respondents reported that they had
experienced a legal problem within the 12 months prior to being surveyed; almost 30 per cent had
experienced more than one.13
Figure 1.1: Prevalence of legal problems, Victoria
3+ problems
864
19%

2 problems
442
10%

No problem
2,276
52%

1 problem
828
19%
Source: Reproduced from Figure 3.1 in Christine Coumarelos, Deborah Macourt, Julie People,
Hugh M McDonald, Zhigang Wei, Reiny Iriana, and Stephanie Ramsey, Legal Australia-Wide Survey: Legal
Need in Victoria (Law and Justice Foundation of New South Wales, 2012), 57. Respondents = 4,410.

Thirty per cent of Victorians said that they had experienced more than one legal problem in the
previous 12 months; 23.9 per cent also reported problems from more than one of the 12 broad
problem groups.14 The most common types of problems Victorians respondents encountered
were within the consumer problem group (20.1 per cent), followed by the crime (12.8 per cent),
government (10.6 per cent) and housing (10 per cent) problem groups.15

10

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014).
As above, xiv.
12 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 59.
13 As above, 57.
14 As above, 86.
15 As above, 59.
11
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The LAW Survey findings also suggest that some types of problems are more likely to occur in
particular combinations or ‘clusters’.16 Clusters in Victoria are the:


consumer, crime, government, housing, and family problem groups;



credit/debt, money, and family problem groups; and



employment, health, personal injury, and rights problem groups.

Victoria differs slightly from the other jurisdictions surveyed in that the family problem group
features in both the first and second clusters, but does not arise in any of the clusters found
across Australia as a whole.
Although clustering of legal problems might be the result of the individual circumstances of
respondents, results of the LAW Survey suggest that:
the co-occurrence of problems may reflect connections or relationships between those
problems, such as:


direct causation between the problems (e.g. one problem may trigger another)



the problems arising from identical or similar defining circumstances (e.g. two types
of problems may both require money transactions)



people having coinciding vulnerabilities to the problems (e.g. certain demographic
groups may be exceptionally vulnerable to particular types of problems). 17

The LAW Survey asked respondents to rate the impact that each of the legal problems they
experienced in the previous 12 months had on their everyday lives on a scale of ‘none, ‘slight’,
‘moderate’ or ‘severe’. Approximately a quarter (25.9 per cent) of Victorian respondents to the
LAW Survey experienced a substantial legal problem (that is, one that had a moderate or severe
impact on the respondent’s everyday life).
Across Australia, fewer than eight per cent of respondents who reported more than one legal
problem had only criminal problems.18 Of the respondents with at least one civil (including family)
legal problem:


77 per cent did not report any criminal problems;



23 per cent reported both criminal and civil problems; and



57 per cent reported that the problem had a substantial impact on their daily lives.19

Figure 1.2 has been reproduced from the Productivity Commission’s report. It depicts the severity
of the influence that different types of legal problems had on the everyday lives of respondents to
the LAW Survey across Australia (not just Victoria) who experienced any civil (including family)
problem.

16

As above, 86, 159.
As above, 86.
18 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 89.
19 As above, 90. The Productivity Commission also defines a substantial legal problem as one that had a
moderate or severe impact on a respondent’s everyday life.
17
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Figure 1.2: Prevalence of legal problems and severity

Source: Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 90.20
The original figure notes that where respondents have more than one instance of the same problem, the
most severe impact is reported.

2.2.2

Disadvantage and vulnerability to legal problems

Understanding the relationship between legal needs and disadvantage is crucial to supporting
vulnerable people to access justice. Some indicators of disadvantage are correlated with a high
prevalence of legal problems overall: the LAW Survey particularly observes a high prevalence of
legal problems overall among people who:


have a disability;



have lived in disadvantaged housing during the previous 12 months;



have been unemployed and looking for work during the previous 12 months; and



are single parents.21

Compared with other groups, Aboriginal and Torres Strait Islander people have a high prevalence
of multiple legal problems. People whose main source of income is government payments have a
high prevalence of substantial and multiple legal problems. Conversely, people with low education
levels, those with a non-English main language, and those living in remote or regional areas have
a low prevalence of legal problems overall.22 As detailed below, the Review heard from
stakeholders working with people from groups with a low prevalence of legal problems that these
figures might mask significant unmet legal needs.
Earlier research also suggests that vulnerability to legal problems is cumulative:
Each time a person experiences a problem, the likelihood of experiencing an additional
problem increases. This is not just as a consequence of initial vulnerability, but also as a
consequence of the increased vulnerability brought about by the impact of initial problems. 23

20 This figure was originally labelled Figure 2.2 and was prepared by the Productivity Commission’s
estimates based on unpublished LAW Survey data.
21 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 76–77.
22 As above, 77.
23 Pascoe Pleasence, Nigel Balmer and Alexy Buck, Causes of Action: Civil Law and Social Justice
(The Stationery Office, 2006) 2nd edition, 155.
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This theory is reinforced by findings of the Law and Justice Foundation of New South Wales in
relation to the connection between indicators of disadvantage and the experience of multiple and
substantial legal problems:
As disadvantage becomes increasingly ‘concentrated’, vulnerability to multiple legal problems
‘compounds’. Respondents with multiple disadvantages reported a greater number of legal
problems and substantial legal problems. Importantly, each additional indicator of
disadvantage was found to have an ‘additive effect’ that increased the average number of
legal problems and substantial legal problems reported.24

Figure 1.3: Mean number of legal problems and substantial legal problems by number of
indicators of disadvantage

Source: Hugh M McDonald and Zhigang Wei, ‘Concentrating Disadvantage: a Working Paper on Heightened
Vulnerability to Multiple Legal Problems’ (2013) 24 Updating Justice 3.

Many submissions from stakeholders to the Review provide examples of the human realities
behind these findings. For example, the Victorian Council of Social Service observes that:
a person being evicted from their rental property may have a tenancy law problem, while also
dealing with finding alternative accommodation, high moving costs, family upheaval,
employment or education instability and the possible threat of homelessness. People with
urgent competing needs may not prioritise even significant legal issues, meaning problems
escalate or compound. They may also struggle to articulate the legal element of a complex
problem, like homelessness.25

For legal needs analysis to properly inform the design of the justice system, it must consider more
than the occurrence of legal problems, and extend to how people deal with them, including
whether they take any steps at all. Half of the Victorian respondents to the LAW Survey who
experienced a legal problem reported that they sought advice (but not necessarily legal advice)
about the problem (49.9 per cent). Approximately 32 per cent of those surveyed handled the
problem without advice and 18 per cent took no action.
After seeking advice, the most common response to legal problems involves communicating with
the other side, which typically occurs without advice.26 Some demographic variables are
associated with a tendency to take action: respondents with a disability are significantly more
likely to take action than those without a disability. Conversely, people whose main language is
not English, or who had not completed schooling, are less likely to take action.27
While some people have good reasons for not taking action, ‘some disadvantaged and vulnerable
people will still have difficulty identifying when their problem has a legal dimension and will not be
able to access the system without additional assistance’. 28

Hugh M McDonald and Zhigang Wei, ‘Concentrating Disadvantage: A Working Paper on Heightened
Vulnerability to Multiple Legal Problems’ (2013) 24 Updating Justice.
25 Submission 48, Victorian Council of Social Service, 13–14.
26 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 91–96.
27 As above, 102–104.
28 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 8.
24
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The LAW Survey also reveals important information about the types of people to whom Victorians
are likely to turn to for advice about legal problems: most will only consult one adviser, and only
31.3 per cent of those who seek advice will consult a legal adviser. 29 The other sources of advice
for respondents include:


government advisers (including police) (36.8 per cent);



health or welfare advisers (27 per cent); and



financial advisers (24.5 per cent).

Although these findings can help to understand the ways that people respond to legal problems,
whether or not a person seeks legal advice or resorts to the formal justice system to resolve a
legal problem is not a reliable indicator of the seriousness of the problem, nor whether or not they
need legal assistance of some sort.30

2.3

Research bodies

Various entities in Victoria collect data about and conduct evaluations of the justice system.
For example, in criminal justice, the Chief Statistician, through the Crime Statistics Agency, is
responsible for processing, analysing and publishing statistics about crime in Victoria; the
Sentencing Advisory Council is primarily a research and statistics body with functions directed to
criminal sentencing matters.31 The Victoria Law Foundation also has some functions related to
research, which are discussed below. Currently, there is no central point to co-ordinate and plan
this work in Victoria.

2.3.1

Victoria Law Foundation

The Victoria Law Foundation is an independent statutory authority funded by the Public Purpose
Fund (which is administered by the Victorian Legal Services Board). It was established in 1967 to
raise community understanding of, and access to, the justice system. In 1978 it became a
statutory body, and its first statutory objective was to promote or undertake legal research.32
The Victoria Law Foundation’s functions have changed over time. In 2007, its functions and
governance structure were independently reviewed. Following that review, the Victoria Law
Foundation Act 2009 (Vic) came into force and amended the functions and structure of the
Victoria Law Foundation.33 The task of ‘promoting and undertaking community legal education’
was moved to the beginning of its list of statutory functions; the function of undertaking legal
research was removed, and the Victoria Law Foundation’s research role was limited to
commissioning and disseminating research.
One of the Victoria Law Foundation’s current functions is to commission and disseminate
research into:


access to the law;



identifying the needs of persons who are unable to access, or face barriers in accessing,
the law effectively;



community and professional education about the law and the legal system; and



the administration of justice.34

29

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 164;
Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 108–110.
30 Ab Currie, The Legal Problems of Everyday Life: The Nature, Extent and Consequences of Justiciable
Problems Experienced by Canadians (Department of Justice, Canada, 2007), 2.
31 Both the Chief Statistician and the Sentencing Advisory Council are established by legislation:
Sentencing Act 1991 (Vic) Part 9A and Crime Statistics Act 2014 (Vic).
32 Victoria Law Foundation Act 1978 (Vic) section 11(a).
33 Victoria, Parliamentary Debates, Legislative Assembly (26 June 2008), 2650 (Rob Hulls,
Attorney-General).
34 Victoria Law Foundation Act 2009 (Vic) section 5(c).
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Its other functions broadly relate to educating the community about the law and the legal system,
including accessing the law, making grants to fund projects about the law to benefit Victorians,
informing Victorians about matters in relation to the law in the public interest, and publishing
material connected with its functions.35 Some of these functions are discussed in more detail in
Chapter 2 Accessible information about legal issues and services.
In recent times, the Victoria Law Foundation’s grants program prioritised the production of legal
information materials, although it sometimes commissions research into legal needs and access
to justice. For example, grants have been made to:


Deakin University for a research project investigating the nature and extent of
disadvantage experienced by rural communities in the administration of the law; 36



Youthlaw to identify legal needs and issues for young people in rural, remote and regional
locations in Victoria;37



the Immigrant Women’s Domestic Violence Service of Victoria to identify barriers to the
legal and justice system faced by culturally and linguistically diverse victims of family
violence;38 and



La Trobe University for a research project to identify specific legal issues and experiences
of Indigenous young people in north-west Victoria.39

In practice, the Foundation’s focus in recent years has been on providing legal information to the
public. Most of the data informing the Victorian justice sector are currently sourced from the Law
and Justice Foundation of New South Wales.

2.3.2

Law and Justice Foundation of New South Wales

The Law and Justice Foundation of New South Wales is a statutory entity that has an ongoing
Access to Justice and Legal Needs Program, which provides rigorous and continuing assessment
of the legal needs of the New South Wales community. 40 It was established to:
contribute to the development of a fair and equitable justice system which addresses the legal
needs of the community and to improve access to justice by the community, in particular, by
economically and socially disadvantaged people.41

To meet its objects, it may:


conduct and sponsor research (including inter-disciplinary research) into the law,
the justice system, alternative dispute resolution, and the legal profession;



collect, assess, and disseminate information about the justice system;



conduct and sponsor projects aimed at facilitating access to justice and access to
information about the justice system; and



promote education about the justice system.42

The Law and Justice Foundation of New South Wales has a grants function which:
aims to improve access to justice, particularly for socially and economically disadvantaged
people, by supporting selected projects to improve access and decrease barriers to justice or,
through research, to identify need or ways to improve access to justice.43

35

Victoria Law Foundation Act 2009 (Vic) sections 5(a)–(b), (d)–(f).
Victoria Law Foundation, Annual Report 2008–09 (2009), 8.
37 As above.
38 Victoria Law Foundation, Annual Report 2009–10 (2010), 12–13.
39 Victoria Law Foundation, Annual Report 2011–12 (2012), 28.
40 Law and Justice Foundation of New South Wales, ‘Access to Justice and Legal Needs Program’,
viewed 12 July 2016, www.lawfoundation.net.au/ljf/app/54A6A9F9FFD485F0CA25746400187A24.html.
41 Law and Justice Foundation Act 2000 (NSW) sections 4(1) and 5(1).
42 Law and Justice Foundation Act 2000 (NSW) section 5(2).
43 Law and Justice Foundation of New South Wales, ‘Grants Program’, viewed 4 May 2016,
www.lawfoundation.net.au/grants.
36
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The Law and Justice Foundation’s current focus for grants is projects that contribute to identifying
effective reforms, initiatives, and programs to meet legal needs.
In addition to the LAW Survey, the Law and Justice Foundation also carries out other qualitative
and quantitative research and evaluation work to inform the legal assistance sector. 44 In 2014–15,
the Law and Justice Foundation also developed a collaborative planning resource, using data to
support jurisdictions to plan legal assistance service delivery under the National Partnership
Agreement on Legal Assistance Services.

3. Issues considered by the Review
This section outlines key issues arising from the Review’s consultations, submissions and
research. The Review’s findings and recommendations are set out in section 4.

3.1 Research on legal needs in Victoria is limited
Data and evaluation are the foundation of the evidence base for developing and reviewing policy
relevant to the justice system in Victoria. The absence of an evidence base can result in wasted
resources, poor outcomes, or unintended consequences.45
A number of submissions to the Review highlight the importance of reliable evidence on legal
needs in Victoria to inform service planning and delivery. For example, Victoria Legal Aid submits:
Collaborative service planning, and ensuring funding is distributed in a way that is appropriate
to the needs and capabilities of people and targeted towards the most disadvantaged
Victorians, requires a deep and up-to-date understanding of legal need.
Understanding legal need requires an understanding of:


the pervasiveness of legal problems in the community, the nature of these problems
and how legal and non-legal problems intersect



whether people are accessing legal assistance, from what services (private or
government funded) and, if not, why not



what happens to those people who need assistance and cannot afford a private
lawyer but do not receive legal assistance through legal aid, a [community legal
centre] or another avenue



how new services, funding models or technologies could assist people who are
currently not accessing assistance



the impact of different forms of assisting people with their legal problem.46

44 In 2014–15, the research output of the Law and Justice Foundation of New South Wales included:
Reshaping Legal Assistance Services: Building on the Evidence Base – A Discussion Paper (which draws
on more than 10 years of empirical research to inform service delivery), Planning and Outreach (which
considers models of legal outreach, the key characteristics of successful legal outreach, and steps for
planning effective legal outreach services), The Outcomes of Community Legal Education: A Systematic
Review (which reviews research on the effectiveness of face-to-face community legal education, What
Works? Learning from the Literature (which provides guidance for policy makers and legal assistance
service providers on identifying and using the best research and evaluation literature), Reaching in by
Joining-up: Evaluation of the Legal Assistance Partnership Between Legal Aid NSW and Settlement
Services International (which evaluates the first year of the partnership between Legal Aid New South Wales
and Settlement Services International), Community Legal Education and Information at Legal Aid NSW:
Activities, Costs and Future Planning (the first of a three-stage review of Legal Aid New South Wales’
community legal education and information strategies) and Lawyer Availability and Population Change in
Regional, Rural and Remote Areas of New South Wales (the second part of a study undertaken in 2010 that
identifies which areas of New South Wales are most affected by difficulties in recruiting and retaining public
legal assistance services).
45 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 880.
46 Submission 67, Victoria Legal Aid, 31.
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There is currently no systemic way of assessing and reporting on legal needs, or evaluating the
delivery of legal assistance services in Victoria. The Productivity Commission concludes that
current data about the civil justice system are ‘seriously deficient for policymaking and evaluation
purposes’. 47 It also finds that there is a lack of rigorous evaluation of programs and, when
evaluation has been undertaken, reports are rarely made public. 48
In its reflections about the evidence base regarding legal needs in the legal assistance sector,
Victoria Legal Aid comments:
There are significant gaps in what we know about the impact of the legal assistance sector
across the short, medium and long term. This causes two difficulties: first, the sector does not
have an appreciation of which interventions or services are most effective for our clients;
second, it puts us at a significant relative disadvantage when competing for funds against
other sectors where there is a stronger evidence base.49

The Productivity Commission recommends that the Australian Bureau of Statistics undertake
specific legal needs surveys,50 that there be national reforms for the collection and reporting of
data from courts, tribunals, ombudsmen, and legal assistance providers, and that policy-relevant
data should be publicly available.51
The Commission further recommends that it is necessary to ‘collect data to measure both legal
need and unmet legal need’ of both the general population and groups that might be underrepresented in a survey of the general population. The Commonwealth Government did not
respond to this recommendation in its recent response to the Productivity Commission’s report. 52
In the absence of comprehensive evidence on legal needs, the Productivity Commission
estimates that some form of unmet legal needs have a moderate or severe impact on daily life for
more than 15 per cent of the Australian population.53 This estimate would equate to approximately
900,000 people in Victoria. Legal-needs analysis by the Australia Institute among a much smaller
sample finds that 12 per cent of respondents had unmet legal needs in the five years prior to
being surveyed.54

3.1.1

Legal-needs research compared with research in other sectors

Compared with other aspects of our community safety net, such as the education sector or the
health system, the information available to inform policy and service delivery decisions in the
justice system is limited. For example, Australia has long been a leader in the integration of
healthcare information systems into the planning and delivery of public health services. 55
The sophistication of these systems – and most recently the success of the Population Health
Research Network – is the result of significant and ongoing government investment by States and
the Commonwealth.
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 879.
As above, 881–82.
49 Victoria Legal Aid, Our Strategy from 2015: Legal Assistance Sector Discussion Paper (2014).
50 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 893.
51 As above, 897.
52 Attorney-General’s Department (Commonwealth), Government Response to the Productivity
Commission’s Report into Access to Justice Arrangements (29 April 2016).
53 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 107. In doing so, the
Productivity Commission acknowledges limitations of the methodology and reservations expressed by the
Law and Justice Foundation of New South Wales about the accuracy of any estimates that could be made
based on the data.
54 Richard Denniss, Josh Fear, and Emily Millane, Justice for All: Giving Australians Greater Access to the
Legal System (Australia Institute, 2012), 18.
55 Denise Koo, Meade Morgan, and Claire Broome, ‘New Means of Data Collection’ in Patrick O’Carroll,
William Yasnoff, M Elizabeth Ward, Laura Ripp, Ernest Martin (eds) Public Health Informatics and
Information Systems (Springer, 2002), 403.
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Example: Population Health Research Network and Victorian Data Linkages
In 2009 the Commonwealth Government established the Population Health Research
Network, which co-ordinates data delivery systems between participating units in each state
and nationally, as well as relevant stakeholders. 56 Its objectives include ‘providing researchers
in Australia with health data linkage facilities of international standard covering a diverse and
rich range of health and health-related datasets, across jurisdictions and sectors … to carry
out nationally and internationally significant population-based research, to improve health and
wellbeing and enhance the effectiveness and efficiency of health services’.57
The Victorian Data Linkages unit is jointly funded by the Commonwealth Government and the
Victorian Department of Health and Human Services. It feeds data gathered through the
Victorian Health Data Standards and Systems into the Population Health Research Network,
including information about:


patients admitted to public and private hospitals;



cases presented at public hospital emergency departments;



measures of demand, such as elective surgery waiting lists;



financial and statistical data from hospitals;



non-admitted health services; and



the cost and mix of resources to deliver patient care.

In addition to data available from the healthcare sector, service planning and delivery is also
informed by research conducted through bodies such as the Australian Bureau of Statistics and
the Australian Institute of Health and Welfare, for example:


the Australian Aboriginal and Torres Strait Islander Health Survey (conducted under the
umbrella of the National Health Survey);



the Australian Burden of Disease Study series;



Cancer Mortality Trends and Predictions;



the National Drug Strategy Household Survey;



the National Health Survey (formerly the Australian Health Survey), including a release on
health service usage and health-related actions;



the Patient Experience Survey (through the Multipurpose Household Survey), which
assesses quality and co-ordination of healthcare services and systems; and



the Survey of Disability, Ageing and Carers.

The Australian Institute of Health and Welfare prepares a ‘report card’ every two years on the
health of Australians and the healthcare system, based on a range of data sources,
predominantly from data collections managed by it and the Australian Bureau of Statistics.
This report card looks at leading types of ill health, indicators of health, the health of Aboriginal
and Torres Strait Islander people and health behaviours. Some studies by the Australian Bureau
of Statistics also explicitly consider the interrelated nature of issues of vulnerability across
different sectors, such as the 2014 General Social Survey, which examines the relationship
between mental health and homelessness.

56 James Boyd, Anna Ferrante, Christine O’Keefe, Alfred Bass, Sean Randall, and James Semmens ‘Data
Linkage Infrastructure for Cross-Jurisdictional Health-Related Research in Australia’ (2012) 12 BMC Health
Services Research 480.
57 Department of Innovation, Industry, Science and Research (Commonwealth), Population Health Research
Network: Developing an Investment Plan to Enhance Australia’s Population Health Data Linkage and Access
Infrastructure (2011) [consultation paper].
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When the depth and breadth of data informing the design and evaluation of healthcare services
from this non-exhaustive list are viewed against the information available in the justice sector, the
difference is striking: the most comprehensive information available about legal needs in Victoria
comes from the LAW Survey, which, as discussed above, was a one-off telephone survey
conducted in 2008 by a statutory entity in another state.

3.2 Challenges in measuring legal needs
One of the difficulties in measuring legal needs is that legal problems are not always identified as
such. As one commentator points out:
Even though problems may not be brought to the justice system for resolution, they are,
nonetheless, legal problems. Logically, they should not be ignored, assumed not to be serious,
or not deserving of assistance because they are not brought to the formal justice system …
justiciable problems are very frequently aspects of, and one in the same with, the problems of
everyday life.58

For the purposes of its inquiry, the Productivity Commission considers that ‘“legal need” occurs
when an individual cannot resolve a problem by his or her own means and a legal remedy to the
problem exists’.59
Measuring ‘unmet’ legal needs, especially in civil justice matters, can be even more challenging.60
The Productivity Commission defines ‘unmet legal need’ as a need that has either gone
unaddressed or has been addressed based on inappropriate advice,61 and acknowledges that it
might arise in ‘a situation where a person is unaware that they have a legal right, or where they
would like to defend a right, but do not because they cannot access legal services for various
reasons, such as those services being too slow, too expensive or unavailable’. 62
Previous eras of legal needs research focus on demand for services, even going as far as treating
legal needs as ‘synonymous with expressed demand’. 63 If expressed demand is ‘a type of need
reflecting people who show up at the door to request service’, 64 simply measuring that demand
will not capture the needs of those people who face barriers to asking for help. Unmet demand is
rarely the same as unmet legal needs, since ‘people with problems deserving of assistance may
not seek assistance, or if they do, may not find effective assistance’. 65
Despite the problems with using demand as a measure of need (and unmet demand as an
indicator of unmet need), in the absence of more rigorous research, service providers are often
forced to make observations about unmet need based on information about demand.
The Federation of Community Legal Centres submits:
Reliable data on how many people approach [legal assistance] services and are ‘turned away’
or cannot be properly assisted is difficult to obtain. It is also, of course, an imperfect measure
of legal need as we know that people with the most severe legal problems are less likely to
understand that they have a legal issue and/or are less likely to approach a legal service.
Nonetheless, turn-away data can contribute to the picture of unmet need. In 2014–15,
25 [community legal centres] (only half the total number of [community legal centres in
Victoria] in that year) reported having to turn away a total of 32,495 people.66
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Ab Currie, The Legal Problems of Everyday Life: The Nature, Extent and Consequences of Justiciable
Problems Experienced by Canadians (Department of Justice, Canada, 2007), 2.
59 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 83.
60 Ab Currie, The Legal Problems of Everyday Life: The Nature, Extent and Consequences of Justiciable
Problems Experienced by Canadians (Department of Justice, Canada, 2007), 3.
61 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 86.
62 As above, 93.
63 Ab Currie, The Legal Problems of Everyday Life: The Nature, Extent and Consequences of Justiciable
Problems Experienced by Canadians (Department of Justice, Canada, 2007), 2–4.
64 As above, 4, referencing Jonathan Bradshaw, ‘The Concept of Social Need’, (1972) 484 New Society 641.
65 As above, 2.
66 Submission 69, Federation of Community Legal Centres, 10.
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The Australian Community Sector Survey 2014, conducted by the Australian Council of Social
Service, finds that the ‘most dramatic’ inability to meet demand across the community sector is in
community legal services. According to the survey, 72 per cent of community legal service
providers are unable to meet demand; only four per cent are fully able to meet demand.67
Community legal services experience higher levels of unmet demand than any other category of
community service considered by the survey, including accommodation, child protection, family
support, counselling, and individual support services.
Legal needs are also dynamic, which creates another challenge for measuring legal needs and
planning legal services. Legal needs change as a result of economic and cultural trends, resulting
in varying levels of demand for legal assistance services. Developments in government policy can
also cause fluctuations in demand. For example, during consultations for the Review, people
raised examples, such as increases in the numbers of police or child protection workers, as
having a downstream impact on the justice system and the need for legal assistance services.
Demand, as well as unmet needs which are not capable of being measured by demand
information, might also be driven by broader awareness of issues, including through policy
priorities. One example is increased awareness and reporting of family violence.

3.2.1

Legal needs assessments by legal assistance providers

In July 2015, a new National Partnership Agreement on Legal Assistance Services between
the Commonwealth, State and Territory Governments took effect. Schedule A of the Agreement
relates to collaborative service planning and imposes new obligations on States to acquire
evidence, and produce analysis, about legal needs. Clause 29(c) of the Agreement allocates
responsibility to the States and Territories for:
developing effective mechanisms for collecting data that includes assessing supply of and
demand for legal assistance services and identifying unmet legal need.

Item A4 states that:
The first element of service planning is that the States use an evidence base to identify priority
clients and the geographic locations in which people have the highest levels of legal need.
This will enable the States to identify and analyse evidence of disadvantage, as a proxy for
legal need, and target legal assistance services within their jurisdiction accordingly.

Legal assistance providers in Victoria conduct various analyses of demand for their services.
These efforts are often based on limited or one-off resourcing, which means that the data and
research provide a snapshot rather than ongoing evidence for service design and evaluation.
The National Association of Community Legal Centres, the peak national body for community
legal centres, provides a Legal Needs Assessment Toolkit to assist community legal centres to
plan service delivery and support funding bids.
The analyses by (or commissioned by) community legal services available to the Review
demonstrate a range of approaches to this exercise. For instance, some data sets were collected
from small samples of people alongside information gathering for other purposes. Other
assessments were more intensive and strategic, and involved an investment of time and funds by
the service provider. For many, the process involved taking opportunities to gain client or
community perspectives on their services where possible, rather than collecting data for the
deliberate purpose of research to inform system-wide planning.
Attempts by community legal centres to undertake legal needs analyses are often limited, both in
their immediate application, and in how replicable the methods and findings are, by the
assumptions and methodologies that underpin some of the tools available. Those limitations can
prevent community legal centres from being able to apply the tools in their context, which means
that products intended to improve consistency result in divergent approaches. At least one
community legal centre that did utilise existing tools found that they relied heavily on empirical
analysis, which was resource intensive, required a mix of expertise, and involved significant
assumptions about when legal needs were deemed to be ‘met’.
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While legal assistance providers collect some information about their clients, doing so requires
sensitivity and, for longer-term use, consistency. The Review heard that different providers do not
universally capture information about whether their clients are sole parents, victims of crime or
experiencing homelessness, unemployment, substance dependency, or family violence. Despite
these factors being indicators of legal needs, where data collection occurs, methods often vary
between providers, which can make thorough analysis of the needs of people accessing services
more difficult. The Review recognises that there is a cost involved for legal assistance providers in
carrying out this research. It is often an additional task for existing staff and might erode the time
available for them to provide frontline legal assistance services. This issue was raised with the
Review by a number of community legal centres. Youthlaw, for example, states that:
Funders are increasingly demanding that [community legal centres] conduct Legal Needs
Analyses by [community legal centres] but are not willing to provide funding for this work.
Specific funding for Legal Needs Analysis must be a priority for the government to ensure that
there is strategic and targeted service delivery.68

Other legal assistance providers use a range of information to inform service planning. Victoria
Legal Aid analyses broader long-term trends using its ‘environmental scans’. These tools typically
identify long-term economic, social, cultural, and political trends, evidence about the trends and
potential implications for Victoria Legal Aid’s strategy and operations. 69

3.2.2

The absence of justice system data

The lack of meaningful data gathered by the justice system about the people who use it is another
limitation that affects the development of evidence-based policy and service design.
The Review acknowledges that the International Framework for Court Excellence states:
A foundation stone of excellent court planning and performance is the maintenance of
accurate, comprehensive and reliable information and databases … A court needs to maintain
a collection of both quantitative and qualitative data. The nature and complexity of the data
and collection tools required by each individual court may need to be varied or expanded to
enable new initiatives to be assessed for their effectiveness. A court should have many
sources for data and information, including its case management system, financial system,
registry systems and surveys of court employees, attorneys and court users.70

The Productivity Commission’s annual Report on Government Services assesses broad
measures of the equity, effectiveness, and efficiency in various police, courts, and corrections
service areas across Australian jurisdictions. 71 It provides information about court processes, but
limited detail about the individuals who access courts and the wider justice system.
Some parts of the justice system have limited ability to collect valuable data. For example,
the Magistrates’ Court advised that its case management system (which dates from the 1980s),
shown in Figure 1.4, imposes significant limitations on its functionality. The system’s limitations:

68



make the Court ‘highly reliant on mail and fax communications…[which] are not modern
communication methods and do not meet the expectations of court users and the wider
community’;



prevent the Court from being able to quickly provide basic information (such as outcomes,
bail conditions or hearing dates) to parties and police; and



unnecessarily burden court staff, who would otherwise be able to provide ‘meaningful,
tailored assistance to those who require it in person’. 72

Submission 47, Youthlaw, 24.
Victoria Legal Aid, ‘Environmental Scan: Long Term Trends – July 2014’, Our Strategy From 2015 (2014).
70 International Consortium on Court Excellence, International Framework for Court Excellence (2013)
2nd edition, 28.
71 Productivity Commission, Report on Government Services, Volume C (2016).
72 Submission 83, Magistrates’ Court of Victoria, 3, 11–13.
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Figure 1.4: Image of the Courtlink case management system – Magistrates’ Court of
Victoria

Source: Image provided by the Magistrates’ Court of Victoria to the Access to Justice Review, August 2016

Although the Magistrates’ Court’s submission corroborates the observations of other
organisations73 that the number of people appearing before the Court without legal advice or
representation is increasing,74 it states that it has ‘no meaningful statistics’ to confirm these
observations, due to the significant limitations of its technological infrastructure. In particular,
it submits that its case management system, Courtlink, is old, out-dated, and has reached the
limits of its capacity for improvement.75
The Law Institute of Victoria and Victoria Legal Aid both submit that the policy challenge of
supporting self-represented litigants is a significant issue for government, made more difficult by
the lack of data about the actual current pressures on the justice system connected with this
group.76
Similar challenges to capturing vital data about justice system users confront other courts and
tribunals. These issues are the subject of critique and a recommendation by the
Royal Commission into Family Violence (Royal Commission).77 In response, the 2016–17
Victorian Budget allocated $1 million ‘to planning for the development of new integrated
contemporary case management systems in the Children’s, Magistrates, and County Courts’, with
a view to ‘addressing critical information gaps between courts and other justice agencies’. 78
The same limitations of the justice system’s current data collection capacity that prevent it from
being able to identify and respond to need also inhibit its capacity to demonstrate the value of
significant reforms. For example, the Review heard from some senior members of the legal
profession that the introduction of the Civil Procedure Act 2010 (Vic) has resulted in greater
diversion from litigation, but the lack of data available from courts limits any thorough analysis of
whether this perception is borne out in reality.
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3.2.3

The absence of a central research body

Many stakeholders expressed views to the Review about the absence of comprehensive Victorian
research and analysis to support good policy and service planning. The Federation of Community
Legal Centres submits that:
The NSW Law and Justice Foundation has added significant value to the legal assistance
sector across Australia through its research … We see a need for a body in Victoria to
undertake research in order to provide an evidence base for Victorian legal assistance
services to make decisions about how they provide services, and to whom.79

Victoria Legal Aid also praises the work of the Law and Justice Foundation of New South Wales
in developing an understanding of legal needs in Victoria, and has engaged it to undertake
research and evaluation.80 Victoria Legal Aid acknowledges that the Law and Justice
Foundation’s work was mostly related to the New South Wales context, and identifies the need for
a dedicated legal needs research and innovation body in Victoria. The functions of such a body
could include: undertaking a regular analysis of legal needs in Victoria, to provide a body of
information to assist government and service providers, undertaking research to identify emerging
legal need, and developing innovative approaches to complex legal issues.81 Victoria Legal Aid
considers that this function could be performed by an existing body or a newly established body.82
The Review notes a number of similarities between the Victoria Law Foundation and the Law and
Justice Foundation of New South Wales, including similarities of conception, governance, and
finances. The funding models are very similar, with both organisations drawing on the Public
Purpose Funds of their respective States (as approved by the relevant Attorney-General).83
A financial comparison of the Victoria Law Foundation and the Law and Justice Foundation of
New South Wales is set out in Table 1.1.
Table 1.1: Comparison of financial and governance arrangements 2014–15
Victoria Law Foundation84

Law and Justice Foundation of
New South Wales85

Public Purpose Fund
funding

$1.620 m

$1.250 m

Total operating income

$1.945 m

$1.498 m

Operating expenses

$1.956 m

$2.248 m

Operating
surplus/(deficit)

($0.011 m)

($0.750 m)

Board members

6

8

Employees
(full-time equivalent)

11

11.8

Employee expenses

$1.043 m

$1,445 m

53%

64%

$0.318 m

$0.225 m

Employee expenses as
% of operating expenses
Value of grants paid
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The Chair of the Law and Justice Foundation of New South Wales indicates in the organisation’s
Annual Report 2014–15 that the amount distributed from the Public Purpose Fund that year fell
40 per cent from a high of $2.1 million in 2011–12,86 representing a 23 per cent decrease from
2013–14, which required it to spend its reserves. The Chair notes that the Law and Justice
Foundation requires approximately $2.1 million per year ‘to achieve its statutory mandate to a
minimum, adequate standard’, and estimated that it would be able to operate at its current level of
Public Purpose Fund funding for only two more years.87
In relation to governance, the Victoria Law Foundation must be constituted by six members,
including the Chairperson, and:


at least three must be lawyers;



one must be either the Chief Justice of the Supreme Court or his or her nominee;



the Law Institute of Victoria, Victorian Bar and Federation of Community Legal Centres
each nominate one Board member for appointment by the Attorney-General;



the Attorney-General must appoint the remaining two members having regard to the need
for skills and experience in:
o

the law, legal research or community education;

o

management of community organisations, not-for-profit organisations, or bodies
corporate;

o

financial management;

o

grants administration; and

o

marketing, communications, and publishing.88

The Law and Justice Foundation of New South Wales Board consists of eight members, including
the Director. These include:


one person nominated by the Leader of the Opposition in the Legislative Assembly;



two legal practitioners (one from each of the panels nominated by the New South Wales
Bar Association and the Law Society of New South Wales);



four people nominated by the Attorney-General.

Board members other than the Director must have ‘special expertise’, meaning expertise or
experience in social sciences, the justice system, consumer issues, the needs of disadvantaged
people, or legal practice.89

3.3 Identified gaps in meeting legal needs in Victoria
Given the lack of data available, the Review cannot be definitive about the current landscape of
legal needs in Victoria. However, it is possible to draw on existing research, including legal needs
surveys conducted by government agencies, private consultants, and legal services providers, as
well as submissions provided to the Review, to identify some gaps in meeting legal needs in
Victoria.
Recognising that some people in the community might initially talk to non-legal community service
providers when they are experiencing legal problems, the Review also conducted a survey of
non-legal community workers, with the aim of gaining an insight from community workers about
the prevalence of legal needs within their client base. The survey is not a representative sample
of community service providers, however, it allowed the Review to consider the views of a
broader range of stakeholders on the issue of legal needs.
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This high point coincided with the Law and Justice Foundation of New South Wales completing the
LAW Survey.
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88 Victoria Law Foundation Act 2009 (Vic) section 7.
89 Law and Justice Foundation Act 2000 (NSW) section 7, Schedule 1.
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The Review received 156 survey responses to the survey of non-legal community workers.
The 10 most common areas respondents work in are:


21 per cent mental healthcare providers;



20 per cent youth service providers;



16 per cent local councils;



14 per cent drug and alcohol support services;



14 per cent homelessness service providers;



14 per cent drug and alcohol service providers;



12 per cent housing service providers;



12 per cent disability support services;



10 per cent financial services; and



9 per cent employment services.90

Other areas of service provision covered included primary and allied healthcare, child care, family
and community services, and family violence.
The broad findings of the Review’s survey demonstrate that while an overwhelming proportion of
survey respondents (93.2 per cent) state that their clients had asked them about a legal issue,
fewer than half (46 per cent) felt comfortable and able to assist their clients with their legal issues.
The referral channels community workers used most frequently were generalist (27.7 per cent)
and specialist (19.4 per cent) community legal centres, Victoria Legal Aid (24.2 per cent), and
private barristers or lawyers (9.3 per cent).
Submissions to the Review support some of the survey’s findings. For example, the Consumer
Action Law Centre submits that:
Many professionals provide services to disadvantaged Australians, but may be unable to
identify a legal need. Even if they do, they may not have the confidence to handle it or refer it
correctly.91 Individuals only consult lawyers for about 16% of their legal problems and a key
access point to services for disadvantaged individuals is the health profession. 92 It is certainly
our experience that clients are usually experiencing multiple legal issues in their own life when
they contact our service for legal assistance and they have generally accessed health services
before they get to us.93

The findings of the Review’s survey are drawn on throughout this section and in other
chapters of this report.
The gaps identified by stakeholders and available research between legal needs among
different groups in Victoria and assistance presently available suggest that people in these
groups experience barriers to accessing the justice system. Reducing these barriers is
important to ensure that people in Victoria have their human rights respected and
protected, including rights such as equality before the law, which is enshrined in the
Victorian Charter of Human Rights and Responsibilities Act 2006 (Vic).
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Some community service providers and organisations offer more than one type of service, so the
percentages add up to more than 100 per cent.
91 Liz Curran, ‘The Under-Rated Value of Secondary Consultations’, Conference Paper, National Association
of Community Legal Centres Conference (2015).
92 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Australia (Law and Justice Foundation of
New South Wales 2012).
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The Review recognises that a number of institutions and service providers have taken
important steps towards assisting vulnerable people to access the justice system. Some
examples include: the Judicial Council on Cultural Diversity’s efforts to assist Aboriginal
and Torres Strait Islander people and people from culturally and linguistically diverse
backgrounds to engage with courts and tribunals; Victoria Legal Aid’s use of bilingual
lawyers to help people to understand advice about their rights; and use of various
technologies by community legal centres to provide legal assistance to people who would
not otherwise be able to access services physically.

3.3.1

Low and middle-income Victorians

A person’s level of income does not determine whether or not they experience legal problems,94
but it will have a bearing on their ability to engage legal advice to help them navigate the justice
system. Indeed, ‘for those who inhabit the vast middle ground between very poor and very
wealthy, the legal system can remain forever inaccessible’.95
The Productivity Commission estimates that legal assistance means testing across Australia
would see only eight per cent of households eligible for legal assistance services.96 The
Australian Council of Social Service estimates that in 2012, 13.9 per cent of Australians lived
below the ‘poverty line’ (50 per cent of median income), meaning that not all of those people
considered by that estimate to be living in poverty would be eligible for legal assistance. 97
This figure gives a sense of how many people are ineligible for publicly funded legal assistance
services and unable to easily afford private legal services.
As discussed in Chapter 6 Legal assistance for Victorians most in need, Victoria Legal Aid takes
into account a variety of personal circumstances to assess eligibility for grants of legal assistance,
including income. Since 1 March 2016, if the net weekly disposable income of a person applying
for a grant of legal assistance, or any person financially associated with them, is $361 or more
per week, in some circumstances a grant will be conditional on the person paying an initial
contribution towards their legal costs. 98 In 2015, 61 per cent of Victoria Legal Aid clients were
receiving government benefits; 36 per cent had no income at all.99
For some middle-income earners, private legal services might be affordable for a one-off
transaction such as assistance with a will or property settlement (that might cost from a few
hundred to a thousand dollars), however, ongoing legal fees for a hearing in a family law matter
(that might cost tens of thousands of dollars), can quickly become difficult to afford. There are,
therefore, important challenges for government in supporting low and middle-income earners
to access justice effectively.
Cost is the most common barrier to Victorians obtaining advice from legal advisers about their
legal problems – 20.6 per cent of Victorian respondents to the LAW Survey said that the reason
they did not seek help from a legal adviser was because it would be too expensive. Low and
middle-income earners in this group are often referred to as the ‘missing middle’.100 Although the
very wealthy might be able to manage the costs associated with substantial legal advice or even
litigation, a significant proportion of the population live in households where incomes and assets
are simultaneously too high to qualify for legal assistance services, and too low to manage large
or unexpected legal costs. Subsequent chapters of this report consider the ability to make better
use of technology to support and empower people in the ‘missing middle’ to resolve their disputes
in less traditional, less costly settings.
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Often, the complexity of a person’s legal problem will determine both whether they require legal
advice or representation, and whether they can afford the costs associated with its complexity.
For instance, a small dispute about a fence between neighbours involving a mediation at the
Dispute Settlement Centre of Victoria might be within capability of many middle-income
households.
If people with reasonably straightforward matters like these are empowered with access to quality
legal information, they might be able to resolve their problems without formal legal advice.
However, as discussed in Chapter 2 Accessible information about legal issues and services,
access to legal information alone will not ensure access to justice for all members of the
community.
Example: Employment problems and the ‘missing middle’
According to the Commonwealth’s forecasts of population trends and demographic changes in
its 2015 Intergenerational Report: Australia in 2055, the participation of women in the
workforce, life expectancies, and the proportion of Australians aged 65 years and over will all
continue to increase in the 40 years to 2055. 101 The report foreshadows the need to ‘encourage
those not currently in the workforce, especially older Australians and women, to enter, re-enter
and stay in work, where they choose to do so’. 102 Meanwhile, predictions about the changing
nature of workplaces and human resourcing practices suggest that workers will experience
increasingly complicated employment relationships.103
Many Australians in the cohort described as the missing middle will be in some form of
employment. The role of work and employment relationships can present unique challenges
and give rise to problems in complex areas of law. Most employment law problems have a
moderate or severe impact on the everyday lives of those who experience them 104 and can
also trigger other types of legal problems; loss of employment, for instance, might lead to
housing, debt, and family related legal problems.105 However, most working people will not
qualify for a grant of legal assistance. Even those Victorians who do fall within the financial
thresholds of the means test might still miss out on a grant of legal assistance because grants
are only available for equal opportunity or discrimination problems in the employment area.106
In a 2014 report about the attempts to meet demand for employment law assistance in Victoria,
the Federation of Community Legal Centres found that:
JobWatch, the only specialist employment law legal centre in Victoria, provides the bulk of
free employment law advice. However, due to resource constraints, JobWatch is unable to
meet 57 per cent of demand for its services.
Justice Connect, which coordinates pro bono referrals in Victoria, reports that employment
law consistently features in the top four problem types for which people seek pro bono help.
However, in the last five years, Justice Connect has only been able to successfully refer
about 20 per cent of employment matters to pro bono providers.
Similarly, Victoria Legal Aid received over 3700 employment related calls in the 2012–2013
year and had to refer around three quarters of these callers to other services because
Victoria Legal Aid only provides employment law advice when the problem relates to a
discrimination matter. As can be seen, there is a significant gap between the need and
demand for assistance and the services that are currently available.107
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The Review notes that meeting legal expenses and resolving disputes can also be a challenge for
small businesses in Victoria.108
Where the expense of legal advice or representation is prohibitive and a person does not qualify
for legal assistance, they might decide on a number of courses of action. Some might opt to
pursue their case by representing themselves. The prevalence of self-represented litigants ‘is
often cited as a source of delays in the courts, and a burden to judges, magistrates, and tribunal
members’.109 This particular challenge is the focus of Chapter 8 Self-represented litigants.
Other people, on identifying that the cost of legal advice is either too great, or excessive in
proportion to the value of the dispute (for instance, a traffic fine or small value goods), might
decide to do nothing. For problems like minor traffic infringements and unpaid fines, though, doing
nothing can result in a small issue escalating into a serious problem, such as a warrant being
issued for a person’s arrest and a potential term of imprisonment if they are unable to meet
payments.110
These issues are heightened for people who are in vulnerable or disadvantaged positions within
the community.

3.3.2

People experiencing family violence

Demand for legal help flowing from family violence issues has grown significantly in recent years
in line with increased awareness and reporting of family violence incidents. According to the
Federation of Community Legal Centres:
Forty per cent of new cases opened each year by Victorian [community legal centres] are now
family violence cases, an increase of 490 per cent in the last ten years. Over the same time
there has been a 329 per cent increase in total family violence work by [community legal
centres]. Nevertheless, many victims still cannot access legal assistance when attending court
to obtain an intervention order … despite the efforts of both Victoria Legal Aid and [community
legal centres] – less than 40 percent of parties to family violence intervention orders received a
duty lawyer service at court [in 2014–15].111

This observation is supported by research conducted by the Aboriginal Family Violence
Prevention and Legal Service Victoria. A survey asked participants at a community event about
their legal needs. It found that although 46 per cent of participants ‘had experienced a familyviolence related issue in the previous 12 months’, over half of them had not received legal
assistance for the issue.112
The Royal Commission into Family Violence also considered unmet demand for legal assistance
services. Recommendation 69 states:
The Victorian Government, through the Council of Australian Governments Law, Crime and
Community Safety Council, pursue the expansion of resourcing for legal services, including
Victoria Legal Aid and community legal centres, to resolve the current under-representation by
and over-burdening of duty lawyer services in family violence matters [within 12 months].

108

Submission 9, Victorian Small Business Commissioner.
Submission 67, Victoria Legal Aid, 99.
110 Melanie Schwartz, Fiona Allison, and Chris Cunneen, The Civil and Family Law Needs of Indigenous
People in Victoria: A Report of the Australian Indigenous Legal Needs Project (The Cairns Institute,
James Cook University, 2013), 129.
111 Submission 69, Federation of Community Legal Centres, 13.
112 Submission 54, Aboriginal Family Violence Prevention and Legal Service, 9.
109

73

Access to Justice Review
Family violence matters involving children often involve a combination of criminal and civil
(including family) issues.113 Some of the other recommendations made by the Royal Commission
are directed at reducing fragmentation and improving information sharing across the different
jurisdictions involved. The Royal Commission concludes:
there are serious gaps in our knowledge about the characteristics of victims and perpetrators
of family violence, and about how the systems that respond to family violence are working.
Limited linkage between data sets, and inconsistent practices and definitions in collecting data,
inhibit a holistic evaluation of the family violence problem.
...
These gaps restrict the Victorian Government’s ability to respond to family violence effectively
or to plan for the future. They can result in some individuals or groups being overlooked, and
others double-counted or overemphasised; overlapping data collection and service provision,
rather than a coordinated response; poorly targeted prevention and early intervention
strategies; ineffective expenditure on some responses to violence; and insufficient expenditure
on others.114

3.3.3

People from culturally and linguistically diverse backgrounds

Between April 2010 and March 2015, Victoria became home to more migrants, including
refugees, per capita, than any other state in Australia in the period: 31.5 per cent of people
granted visas through the Commonwealth’s Humanitarian Programme, and 28 per cent of people
from all migration streams, settled in Victoria.115 As Figure 1.5 demonstrates, overseas migration
to Victoria is forecast to continue to rise. It is expected to be the main driver in almost doubling
Victoria’s population in the 40 years to 2051.
Figure 1.5: Population projections for Victoria – forecast to 2051

Source: Department of Environment, Land, Water and Planning (Victoria) Victoria in Future 2016: Population
and Household Projections to 2051 (2016) using 2015 population estimates from the
Australian Bureau of Statistics.
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The LAW Survey finds that people with a ‘main language’ that was not English had a low
prevalence of legal problems overall, but recognises the methodological difficulties in measuring
the legal needs of people from different ethnic backgrounds. 116 Springvale Monash Legal Service
submits that ‘a key barrier for [culturally and linguistically diverse] communities to access legal
assistance stems from their inability to recognise that their problem has a legal nature’. 117 This is
consistent with research conducted by other community legal service providers, which finds a lack
of awareness of legal rights and legal problems among newly arrived migrants and refugees. 118
Submissions to the Review recognise that culturally and linguistically diverse members of
the community are particularly susceptible to legal issues in consumer, housing, energy,
telecommunications, and employment areas.119 People from culturally and linguistically diverse
backgrounds also have unique needs arising in the areas of aged care and family violence. 120
People seeking asylum may also have greater legal needs as a result of trauma and other
hardships.
Both Victoria’s diverse and growing newly arrived population, and other people from culturally and
linguistically diverse backgrounds, face fundamental barriers in accessing the justice system if
they either cannot interact with it, or have it explained to them, in a language they can
understand. They face further barriers if they cannot access interpreter services to seek legal
advice, or interact with people in the justice system such as police, court registry staff and judges.
Figure 1.6 depicts the proportions of the population across Greater Melbourne who were not
fluent in English, as at the 2011 Census. As discussed in Chapter 2 Accessible information about
legal issues and services, these Victorians require legal information in languages other than
English.
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Figure 1.6: Proportions of the population across Greater Melbourne not fluent in English,
2011

Source: Reproduced from Department of Transport, Planning and Local Infrastructure (Victoria),
Social Atlas of Melbourne (2012).
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Responses to the Review’s survey of non-legal community workers indicate that access to
interpreters is a gap in accessing legal services that, if filled, would help their clients to seek and
understand legal advice.121
Community legal centres are a common referral point for community workers.122 Although the
Review is aware that these legal assistance service providers often engage interpreters either by
phone or in person to communicate with clients who are not fluent in English, there is limited
information available about the level of demand for interpreter services by legal assistance
providers. Despite indications that increased interpreter services are required to support current
practice, and that population trends suggest that demand for these will continue to grow, it is
difficult to estimate the extent to which a lack of interpreter services impedes access to justice for
these groups.

3.3.4

Koori people

According to the LAW Survey, Aboriginal and Torres Strait Islander respondents in Victoria have
a high prevalence of multiple legal problems.123
The Australian Indigenous Legal Needs Project finds that women were more likely to report
experiencing certain types of legal problems than men, such as issues with housing, neighbours,
family, credit and debt, and, most significantly, child protection.124 Women were also less likely to
have wills than men.125
The project finds that there is ‘a major gap in the community concerning knowledge of, and
recognition of rights in relation to civil and family law’. 126 It states:
There is a complex interplay between civil, family and criminal law problems. There can be
lateral escalation, where an unresolved civil law issue creates further civil law issues, leading
to a complex of legal needs that are, at least in part, created through the very failure to
address the initial legal concerns (for example, consumer problems leading to debt). Further,
when civil law issues are left unaddressed or unresolved, they can also worsen to become
criminal matters. We note the opposite can also be the case: criminal law issues can give rise
to civil law needs.
In particular, the research found that family violence can be connected to a number of civil and
family law problems. Family violence was related to legal problems in areas of family law, child
protection, discrimination (particularly in relation to policing and intervention orders), housing,
debt, victims of crime compensation and Centrelink issues.127

This finding is consistent with research by the Victorian Equal Opportunity and Human Rights
Commission, which identifies that ‘Koori women now comprise the fastest growing segment of
the Victorian prison population’.128 The research also notes that these women often experience
problems in the areas of fines and discrimination. 129
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The Productivity Commission’s recommendation in respect of legal needs research directed at
groups of people who might be under-represented in surveys of the general population expressly
refers to Aboriginal and Torres Strait Islander people. 130 The findings of the Australian Indigenous
Legal Needs Project appear to reinforce the importance of analysing legal needs among this
group beyond prevalence alone in order to best design services to meet those needs. It also
identifies a need for stronger evaluation of aspects of legal service provision to Aboriginal and
Torres Strait Islander people.131

3.3.5

People with disabilities

People with disabilities are particularly vulnerable to legal problems. In the context of legal needs
research, people with disabilities include people with chronic conditions, such as sensory
impairment, or intellectual, learning, mental health, neurological, or physical conditions.132
Some types of disability might result in unique types of legal problems.
The provision of healthcare services is a potential source of conflict giving rise to legal problems
for people with disabilities. Research in New South Wales finds that people with significant mental
health problems are much more likely to encounter legal problems related to their health than
people with other types of disabilities. This increased vulnerability is especially driven by events
unique to mental healthcare, including involuntary psychiatric hospitalisation. 133
The Victorian Council of Social Service submits that people with disabilities not only experience a
high prevalence of legal problems, but potentially experience difficulties at multiple points in the
justice system:
People with disability experience legal disadvantage for a number of reasons, including
discrimination, a high level of intervention in their lives (for example from child protection,
mental health and guardianship systems), and inaccessible services or services with limited
expertise in working with people with disability. A lack of financial resources can also be a
barrier to accessing legal assistance services.
People with cognitive impairment can face significant barriers at all stages of the justice
system, often not receiving adequate or appropriate support to communicate instructions to
legal representatives, understand the substance and significance of legal issues and
documents or understand formal court processes.
… [Victorian Council of Social Service] members and disability advocates report that people
with disability, their carers and family face multiple barriers in addressing complaints and
issues about government and social services. They do not necessarily know who to complain
to or how to make an official complaint. While information on the complaints system is
provided by the Disability Services Commissioner and others, it is either not accessible or not
known by many people with disability or their carers.134

The interrelationship of the health and legal needs of people with disabilities is indicative of the
intricate web of needs that vulnerable people can have. Some initiatives to respond to unmet
needs are aimed at integrating (and often co-locating) legal and non-legal services for vulnerable
people. These are discussed further in Chapter 3 Diversion from civil litigation and the triage
model.
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Example: Taking action – barriers for people with disabilities
When people with disabilities experience legal problems, research suggests that they are more
likely than others in the population to take some form of action in response to the problem,135
but are less likely to resolve it.136
People with disabilities might face various barriers when engaging with the justice system,137
some of which will be discussed in later chapters of this report. Some people will find that legal
information and processes are inaccessible to them; others might find barriers in parts of the
system that rely heavily on self-advocacy. For people with physical disabilities, barriers to
interacting with the justice system might be as literal as court buildings that are inadequately
equipped with accessible facilities – some people with disabilities are literally not able to get in
the front door of the justice system in a safe and dignified manner.138
Following a recommendation from the Victorian Equal Opportunity and Human Rights
Commission’s research into the experiences of people with disabilities reporting crime, the
Judicial College of Victoria and the Commission commenced work on a Disability Access
Bench Book to educate judicial officers about making adjustments for people with disabilities
in court.139 While this resource will assist judicial officers to consider adjustments to procedures
during a court hearing, existing court infrastructure and information materials may continue to
impede the ability of people with disabilities to access court proceedings.
The introduction of the National Disability Insurance Scheme (NDIS), which uses a consumerbased purchasing model for disability services, has the potential to empower people with
disabilities, but it might also increase the demand for advice and advocacy support when entering
into arrangements with service providers and when things go wrong. The effect of the NDIS will
need to be closely monitored, and could be a further driver of demand for legal assistance
services for people with disabilities.

3.3.6

Older people

Conventional legal needs surveys can also conceal particular types of unmet legal needs.
For example, older people (those respondents aged 65 years or over) have a low prevalence of
legal problems in the LAW Survey; only 31.4 per cent reported experiencing a legal problem in
the previous 12 months.140 However, one type of problem unique to this group is elder abuse.
The extent of this issue is unclear; estimates based on users of Seniors Rights Victoria (a service
providing information, support, advice, and education on elder abuse) suggest that between two
and six per cent of Australians aged 60 years and over experience ‘abuse, mistreatment and
neglect at the hands of someone they know and trust, be that a family member, carer or friend’. 141
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Analysis of calls to Seniors Rights Victoria over a two-year period indicates that more than
90 per cent of alleged perpetrators were related to the older person, or in a de facto relationship
with them. Two-thirds of abuse was perpetrated by a son or daughter of the older person.142
Justice Connect submits that:
Some older people, especially those with an extensive history of abuse, may not recognise
elder abuse as a problem that can be resolved with a legal intervention.

A person experiencing elder abuse might not disclose the problem for many reasons, including:
(a) the need to preserve family relationships; and (b) the wish to avoid exposing family
members to legal sanctions. Legal issues can remain unresolved for extended periods of time
and, generally, it is only when significant consequences transpire – such as the sale of the
family home – that the older person seeks help. At this stage the legal avenues to resolve the
matter, if any, can be lengthy, stressful and costly. 143

Trends in population growth indicate that the proportion of Victorians aged 65 years and over will
increase from the 2011 level of 14 per cent (0.8 million) to 21.5 per cent (2.2 million) by 2051.144
Clearly, understanding the legal needs of this cohort – as well as the unique barriers older people
face in disclosing legal problems – and designing services to meet those needs, is increasingly
important. For example, the Commissioner for Senior Victorians points out that current levels of
information technology literacy among many older people can present a barrier to them accessing
legal information online, and their capacity to access legal information in other ways will depend
on their living environment and ability to interact with other members of the community. 145
The Australian Law Reform Commission’s recent issues paper on elder abuse acknowledges:
Older people may be reluctant to report or raise concerns about elder abuse, or seek legal
assistance. However, people may be more willing to discuss concerns with their health care
providers. Further, older people experiencing abuse may use health services regularly. This
presents an opportunity both for identifying and reporting suspected elder abuse, and
responding to such situations.146

3.3.7

Young people

Legal needs analysis conducted by the Australia Institute finds that people under 35 years of age
have the highest levels of unmet legal needs.147 The LAW Survey also finds that people aged
15 to 24 are significantly less likely than other age groups either to take action or to seek advice in
response to legal issues.148 Eighteen to 24 year olds in Victoria have the highest prevalence of
multiple legal problems when compared with other age groups.149 Experiences of crime, accidents
and personal injury are particularly high among 15 to 24 year old respondents to the LAW
Survey.150 Submissions from community legal centres providing services to young people indicate
that many vulnerable young people also experience legal issues arising from unpaid fines and
debt.151
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According to Youthlaw, a community legal centre providing specialist services to young people:
The most vulnerable young people in Victoria do not generally seek help for their legal
problems as they usually prioritise more immediate concerns such as lack of stable housing,
food, financial hardship, substance abuse and mental health crises.152

Youthlaw offers services in settings that are co-located with other non-legal community services
for young people, including those dealing with homelessness, drug and alcohol issues and mental
health. Some of Youthlaw’s services are extended to rural, regional and remote Victoria using
online platforms. Springvale Monash Legal Service also provides legal assistance through colocating legal assistance services within support centres for young people with drug and alcohol
dependency. Both providers submit that young people take up the opportunity to access legal
advice in these settings on issues they otherwise would not have talked about to a lawyer.153
Integrated service provision is discussed further in Chapter 3 Diversion from civil litigation and the
triage model.

3.3.8

Lesbian, gay, bisexual, trans and gender diverse, and intersex
community members

The Victorian Government’s lesbian, gay, bisexual, trans and gender diverse, and intersex
(LGBTI) Justice Working Group told the Review that community members can experience unique
legal issues and many experience barriers to accessing justice, including accessing legal
services, complaint-handling bodies, and the courts. Some community members experience
probing questions about their gender identity or sexuality. There are also reports of people in the
justice system using the wrong pronoun for transgender people, and in some instances
transgender people have to educate legal professionals about their personal experiences.
The Working Group also recognises that there are some specialist legal issues for LGBTI people
that relate to discrimination, family law and parenting, and end-of-life planning. The Fitzroy Legal
Service submits that in 2014–15, its specialist Lesbian Gay Bisexual Transgender Intersex Queer
Legal Advice Service experienced greatest demand for assistance in the areas of technology or
surrogacy (30 per cent), family law property matters (22 per cent), parenting planning
(11 per cent), and child contacts or contact orders (11 per cent).154 Some LGBTI members of the
community also face unique barriers in their experience with the legal system which can have
particularly serious outcomes.155
The LGBTI Justice Working Group states that it can be hard to match people with legal needs and
specialists in these areas. Information and resources also become out-of-date quickly because
the law continues to develop in some of these areas. Particular barriers also exist for people in
rural and regional areas, where there is often less expertise in LGBTI legal needs, and sometimes
concerns about privacy and confidentiality.156
The legal needs of LGBTI people are discussed further in Chapter 3 Diversion from civil litigation
and the triage model.

3.3.9

People experiencing homelessness or insecure housing

The legal needs of homeless people, or those living in insecure housing arrangements, can be
particularly difficult to measure. This group is largely excluded from any legal needs survey
conducted over landline telephones. Non-legal services designed to assist this group often
experience such excessive demand pressure that ‘initial assessments do not always fully identify
the range of justice issues a person may be facing’. 157
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As with other groups, lack of awareness of legal problems is an issue in its own right. There is
also a relationship between legal and other basic needs. For instance, Justice Connect submits
that ‘evictions fall into the category of problems that people do not realise have a legal dimension,
which leads to low levels of engagement with the legal process and contributes to preventable
evictions’.158 In the 2015 financial year, Homeless Law at Justice Connect:
assisted 219 clients who were facing eviction into homelessness and, in the same period,
through legal representation and social work support, 139 clients and their families were
prevented from entering homelessness.159

People experiencing or at risk of homelessness are also vulnerable to particular types of legal
problems. In October 2013, Homeless Law (then the Homeless Persons’ Legal Clinic) submitted
to the Sentencing Advisory Council that in more than a decade of providing targeted legal
services to this group, fines and infringements remain the single biggest legal issue facing their
clients:
People experiencing homelessness are: (1) more likely to get fines and infringements because
they are forced to carry out their private lives in public places; and (2) less likely to be able to
address the fines and infringements through payment or navigating the complex legal
system.160

3.3.10 Geography and legal needs
The way people experience legal problems in certain parts of Victoria can vary significantly.
This might depend on the availability of legal information, the proximity of legal services and the
courts (and frequency of sitting days), or accessibility of alternative methods to resolve
disputes.161 The perception that the outcome of a person’s legal matter will be, to some extent,
dependent on where the person lives – regardless of the matter’s objective content – is known as
‘postcode justice’.162 That is, the prevalence of accessibility issues and poorer quality services in
rural, regional, and outer-metropolitan areas results in poorer (‘less just’) outcomes than would be
achieved in the central metropolitan region.
Stakeholders identify ‘postcode justice’ as an issue in Victoria. Victoria Legal Aid submits that its
‘ability to provide effective and efficient services in regional and outer-metropolitan regions is
hampered by the increased barriers to access in these areas’ and that its clients in these areas
‘may experience different outcomes through the justice system compared with metropolitan
residents’.163 For example, access to therapeutic justice initiatives and programs to rehabilitate
and divert young offenders from the criminal justice system are only available in some catchment
areas, or only funded as pilots.164
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The Productivity Commission finds that the Australian legal profession is predominantly based in
State and Territory capital cities, with more than half of practising lawyers based in the central
business district of a capital city, and a further quarter based in a suburban location.165 If a
Victorian decides to seek advice about their legal problems – from a lawyer or any other source –
the physical location of the person or service might deter them from accessing the advice.166
People living in remote and regional parts of Victoria are also required to travel significantly
further to consult advisers in person.167 The location of legal assistance services is therefore a
crucial component of designing an effective and efficient legal assistance system.
The Socio-Economic Index for Areas is published by the Australian Bureau of Statistics and
includes the Index of Relative Socio-Economic Disadvantage, which summarises data about the
social and economic resources of people and households in a geographic region. The Review
was told anecdotally that a further source used by both legal and non-legal service providers in
Victoria for perspectives on location-based disadvantage is the series of reports known as
Dropping Off the Edge, published by Jesuit Social Services and Catholic Social Services
Australia. The Productivity Commission and some legal needs studies 168 use the Socio-Economic
Index for Areas in conjunction with individual-level data about legal needs to analyse the
geographical location of community legal centres. These studies find that a centre’s location is not
necessarily connected to the relative disadvantage of an area. 169
However, analyses by the Law and Justice Foundation of New South Wales conclude that there is
‘no clear or consistent relationship’ between the prevalence of legal problems in general and an
area’s ranking according to the Socio-Economic Indexes for Areas.170 As such, relying on these
tools alone does not provide an holistic understanding of legal needs to inform sector planning.
Stakeholders told the Review about one-off instances of legal needs analysis that were confined
to specific geographic regions in Victoria using various methodologies, and which had been used
to inform service provision in those areas.171
The dynamic nature of legal needs – and the people who have them – presents a further
challenge. The official Victorian Government population projections were published in Victoria in
Future 2016: Population and Household Projections to 2051, using 2015 population estimates
from the Australian Bureau of Statistics. While Victoria’s population is expected to almost double
in the 40 years to 2051, the growth is not expected to be evenly distributed throughout Victoria:
more than 80 per cent of it is predicted to occur in Greater Melbourne. For example, the
respective areas of Melton, Wyndham, and Whittlesea are forecast to experience population
growth of 120,000 people or more between 2011 and 2031.172 The future legal needs of these
communities might be very difficult to plan for using LAW Survey data from 2008.
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 238.
Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana,
and Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 189; Submission 26, Merri Community Health Services, 2.
167 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana,
and Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 189.
168 For example, Judith Stubbs and Associates, National Legal Needs and Strategic Planning Project (2012).
169 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 746.
170 Julie People, Maria Karras, Christine Coumarelos, Catriona Mirrlees-Black, and Stephanie Ramsey,
‘Planning Legal Assistance Services by Area: Is SEIFA the Answer?’ (2015) 46 Updating Justice.
171 Submission 36, Peninsula Community Legal Centre, 17–18; Submission 58, Hume Riverina Community
Legal Service, 2–3.
172 Department of Environment, Land, Water and Planning (Victoria) Victoria in Future 2016: Population and
Household Projections to 2051 (2016), see Table 3.
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4. Findings
The Review finds that a large number of people in the Victorian community have unmet legal
needs, and that some groups experience unique barriers to accessing the justice system.
Reporting on the prevalence of legal problems relative to the general population might not be an
appropriate indicator of need among these groups. For instance, although older people and
people from culturally and linguistically diverse backgrounds report a comparatively low
prevalence of some types of legal problems, they might not recognise that problems they face
could be resolved through legal intervention. In the case of vulnerable young people, or older
people experiencing elder abuse, legal needs often compete for priority with basic needs like food
and housing, resulting in unresolved legal problems and potentially serious consequences.
These issues are likely to lead to under-reporting of legal needs.
Unmet legal needs can trigger further legal and non-legal problems (such as homelessness,
unemployment, health problems and mental illness) and can create a complicated interplay of
issues across civil, family, and criminal law areas, and in other aspects of people’s lives.
This pattern is seen among a number of groups, including Koori people and those experiencing
family violence.
People affected by family violence also have unique legal needs. The recent Royal Commission
into Family Violence found significant gaps in information about the experiences of these people,
which severely limit the ability of legal service providers to respond to their legal needs.
Some groups face fundamental barriers to accessing justice that result in unmet legal needs.
Victorians in rural or remote areas can find that distance and a smaller range of services pose
physical impediments to obtaining appropriate assistance. People with disabilities are, in some
instances, literally unable to access courts and other justice system infrastructure. Other groups,
such as people from linguistically diverse backgrounds, encounter inadequate interpreter
services.
Without reliable evidence about the legal needs of Victorians, attempts by government and legal
service providers to improve access to justice are likely to remain a patchwork of responses that
are neither as effective nor as efficient as they should be. Further, Victoria will be constrained in
meeting its commitments under the current National Partnership Agreement on Legal Assistance
Services, and supporting ongoing funding negotiations.
There are serious gaps in the information available to the Review about the legal needs of
Victorians. These gaps are most apparent when viewed against the consistent and co-ordinated
evidence base available in other essential services areas, such as the health system. The most
comprehensive study into legal needs available to the justice sector in Victoria is from a one-off
telephone survey of the general population conducted by an independent statutory body in
New South Wales in 2008. Where other datasets are available, they are often ad hoc and based
on research conducted among small samples of the population, or with little rigour, which limits
the extent to which findings can be reliably applied across the system.
Adopting a systemic approach to examining and reporting on legal needs, and to evaluating the
provision of legal assistance services in Victoria, would produce the end-to-end evidence needed
to support both government and providers to improve practical access to justice and ensure that
services are effective and efficient. This evidence will become more important as the landscape of
legal needs in Victoria changes in response to population growth and economic, cultural, and
political developments. The best assessment of unmet legal needs will require a combination of
approaches, drawing on institutional data about the population and systems from the centre of
government, combined with direct experience from service providers on the ground about local
community priorities and needs.
The Review recommends building this data, research and evaluation capability into the justice
system.
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It is clear that, in addition to the detrimental impact that poor information systems in courts and
tribunals can have on the services they provide to existing users, there are also lost opportunities
to capture meaningful data to support the development and implementation of services in the
justice system. The Victorian Government’s provision of funding to a number of courts to scope
appropriate case management systems for implementation is an important first step towards
improving the capacity of the courts to implement the International Framework for Court
Excellence, and to providing valuable data for legal needs analysis and research into the justice
system in Victoria.

4.1 The Victoria Law Foundation should become Victoria’s leading
civil justice data and research agency
The Review recommends that the Victoria Law Foundation become a centre of excellence for
data analysis, research, and evaluation on access to justice, legal assistance, and civil justice
issues. This central role in the justice system could build on the Foundation’s existing research
function and be modelled on the Law and Justice Foundation of New South Wales, as well as
help to meet the gap in justice data and research in Victoria.
The Victoria Law Foundation has established a strong track-record in civic engagement and
community education. It also has valuable links with the courts through the involvement of the
Chief Justice of Victoria as Chair, or in nominating the Foundation’s Chair. This background
means that it has the necessary independence and standing with the courts and the legal sector
to fulfil the proposed role. Indeed, it is possible that only a body with the Foundation’s reputation
and independence could perform this central role, which will underpin and shape the future of
access to justice in Victoria.
Following a review in 2007, the Victoria Law Foundation’s functions were amended to emphasise
community legal education and downplay it undertaking its own research. Since then, the legal
assistance sector has developed significantly greater sophistication in the provision of information
about legal issues and community legal education. This development now raises a direct issue of
duplication, which is considered in Chapter 2 Accessible information about legal issues and
services. The gaps in data analysis and research discussed above also mean that a renewed
emphasis on research by the Victoria Law Foundation would better serve the critical needs of the
justice system.
The Review does not propose that the Victoria Law Foundation compete with or duplicate the
work of the Law and Justice Foundation of New South Wales. The extent of gaps identified by the
Review demonstrate that there is scope for different priorities and expertise to be developed by
the different entities. There are also benefits in having local research capacity that could be
directed to Victorian Government priorities, providing a strong evidence base to support the whole
of the Victorian justice system and better assessing the impact of important reforms, such as the
Civil Procedure Act.
The Review considers that if the Victoria Law Foundation were to take on a role similar to the Law
and Justice Foundation of New South Wales, it would need different skill sets – such as research
and data analysis – to lead the work. The extent of the gaps identified in Victoria indicate that the
Victoria Law Foundation would require a modest increase in funding to appropriately resource it to
perform its new functions. That increase could be ensured through the existing requirement for
the Attorney-General to approve grants from the Victorian Legal Services Board’s Public Purpose
Fund.

4.1.1

Other functions for the Victoria Law Foundation

As a centre of excellence for data analysis, research, and evaluation on access to justice, legal
assistance, and civil justice issues, the Victoria Law Foundation could continue to provide
information about the system, but would no longer have a focus on public legal information about
specific legal issues. Chapter 2 Accessible information about legal issues and services deals with
the role of the key actors in the provision of public legal information.
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In taking on this reshaped role, the Review considers that the Victoria Law Foundation should
retain its grants function. This proposal is consistent with the way that the Law and Justice
Foundation of New South Wales operates – it makes grants under its statutory function to conduct
and sponsor projects aimed at facilitating access to justice and access to information about the
justice system.
In line with the Victoria Law Foundation’s recommended new role, the Review considers that it
should focus its grants on developing appropriate, contemporary research methodologies, and
gathering evidence about legal needs in Victoria and the evaluation of services designed to meet
legal needs in the community. The Victoria Law Foundation should develop strong connections
with academia, particularly in the area of social science, to deliver rigorous statistical analysis of
the legal needs of particular client groups and particular geographic areas. Together with data
from the Victorian Government and the courts, such analysis would provide robust evidence
about legal needs in Victoria.
The Review acknowledges the work that the Victoria Law Foundation has undertaken in building
up significant community engagement through Law Week and Law Talks, and considers that it
should continue to provide these important civics education programs.

4.1.2

Amendments required to the Victoria Law Foundation Act

In order for the Victoria Law Foundation to refocus its role on data analysis, research, and
evaluation on access to justice, legal assistance, and civil justice issues, some minor
amendments would be required to its functions under the Victoria Law Foundation Act.
The Victoria Law Foundation’s existing research function relates to commissioning and
disseminating research on: access to the law; identifying the needs of persons who are unable to
access, or face barriers accessing, the law effectively; community and professional education
about the law and the legal system; and the administration of justice. The Law and Justice
Foundation of New South Wales’ research function is to conduct and sponsor research (including
inter-disciplinary research) into the law, the justice system, alternative dispute resolution and the
legal profession. Its research function is supported by a function to collect, assess and
disseminate information about the justice system.
For the Victoria Law Foundation to carry out its new role, its functions should include undertaking
research (not just commissioning and disseminating it), as well as collecting and analysing data.
The Victorian Government should seek to amend the Victoria Law Foundation Act to include
functions similar to the research and data analysis functions of the Law and Justice Foundation of
New South Wales. The Victoria Law Foundation’s amended research and data analysis functions
should also be promoted to the beginning of its list of functions, to indicate the priority these
aspects of its role should be given.
Some minor amendments might also be necessary to section 7 of the Victoria Law Foundation
Act regarding the skills, experience and knowledge to be considered in the appointment of Board
members. The Act already refers to the need for the Victoria Law Foundation to have experience,
skills and knowledge in relation to the law and legal research. If the Victoria Law Foundation’s role
is reshaped as proposed in this Review, it might be desirable for the list in section 7 of the Act to
also include reference to the areas of experience and expertise in research (which could include
social sciences, economics, and statistics), the justice system, and public policy.
As the Review recommends that the Victoria Law Foundation should continue to deliver
Law Week and Law Talks, the reference to community education should be retained.
The Victoria Law Foundation could use its grants function to commission research into legal
needs and access to justice, as it has done in the past, but the new focus of the grants should
also be reflected in the Act.
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Recommendation 1.1 Establish the Victoria Law Foundation as a centre of excellence for
data analysis, research, and evaluation on access to justice
The Victorian Government should establish the Victoria Law Foundation as Victoria’s centre of
excellence for data analysis, research, and evaluation on access to justice, legal assistance,
and civil justice issues. This role would require refocusing the Victoria Law Foundation’s
existing functions. The Foundation should be appropriately funded to fulfil its new role.
The Victorian Government should seek amendments to the Victoria Law Foundation Act 2009
(Vic) to reflect the Victoria Law Foundation’s primary focus on research, and the necessary
skills and experience that should be considered in the appointment of its Board members.
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Key points
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The first step to improving access to justice is to build the capacity of Victorians to better
understand legal issues and where to get help to resolve them.



Providing free, accessible legal information and raising basic awareness about the role
of the law in everyday situations can improve a person’s legal knowledge and capability,
and equip them to prevent and respond to legal problems.



With access to useful legal information, many people have the capacity to use legal
information to resolve, or begin to resolve, their legal problems, without the involvement
of lawyers or the courts or tribunals.



For information about the law and legal assistance services to be effective in assisting
the general community, it must:
-

be easy to access and the community must know where to find it;

-

be prepared with the audience in mind, and be presented in plain-language and in
languages other than English;

-

be accurate, current, and regularly maintained; and

-

link to legal assistance services for people who need additional support.



Different legal information materials on the same subject matter are often necessary to
meet the needs of different community members. However, there are potential
efficiencies in better co-ordinating the efforts to produce and disseminate these
materials in Victoria.



There is a need for a well-recognised primary entry point for the community to access
legal information and legal assistance services. This entry point should be provided by
Victoria Legal Aid, utilising and building on its existing website and Legal Help telephone
line.



Victoria Law Foundation should be transformed into a centre of excellence for data
analysis, research, and evaluation on access to justice, legal assistance, and civil justice
issues. It may choose to continue to provide general information about the justice
system and the courts in this capacity. Victoria Law Foundation’s expertise and relevant
information from its Everyday-Law website should be transferred to Victoria Legal Aid.
That expertise would have a broader influence across the system if it were situated in
Victoria Legal Aid.



Vulnerable and disadvantaged people often require additional help to access the justice
system to resolve their legal issues, which means that there will continue to be a need
for multiple and local entry points to access legal services and information. Effective
triage is critical to ensure that there is no wrong door for people entering the justice
system, and that people get the particular services they need. This issue is discussed in
more detail in Chapter 3 Diversion from civil litigation and the triage model.



Information about the court and tribunal system is generally provided on Victorian court
and tribunal websites. There are varying standards of accessibility for the community
across these websites. Courts and tribunals are encouraged to consider ways to make
their websites and legal information materials more accessible.

Chapter 2 Accessible information about legal issues and services

Chapter 2 Accessible information about legal
issues and services
Term of Reference 1: Examine the availability of easily accessible information on
legal assistance services and the Victorian justice system, including advice on
resolving common legal problems.
Term of Reference 7: Examine whether there is any duplication in services provided
by legal assistance providers, and options for reducing that duplication, including the
development of legal education material.

1. Introduction
Improving access to justice begins with enhancing all Victorians’ ability to better understand their
legal problems, and to identify the different services that can be used to help prevent and resolve
those problems. Free, accessible information about common legal issues and how to access legal
assistance services can support people who are capable of helping themselves, and help those
who need assistance to find the right service for them. If there is more support for those who are
able to help themselves, we can ensure that more intensive legal services are targeted to people
with the greatest need.
This chapter responds to Term of Reference 1, which asks the Review to examine the availability
of easily accessible information about legal assistance services and the Victorian justice system,
including advice on resolving common legal problems. In this chapter, the Review considers:


the current legal information landscape;



the features of effective legal information;



the people most likely to be assisted by legal information;



the barriers people face in accessing and using legal information;



the quality and coverage of existing legal information in Victoria (without evaluating
particular legal information materials or programs); and



whether a primary entry point is needed for information about legal issues and legal
assistance services and, if so, what it should be and where it should be located.

This chapter also responds to Term of Reference 7 as it relates to legal information: namely,
whether there is any duplication in the provision of legal information by legal assistance providers,
and options for reducing that duplication.
The chapter outlines the current legal information landscape and the ways in which Victorians
access legal information. Online resources are becoming a prominent way to provide legal
information to the public, and might be most useful to the ‘missing middle’ – those on middle
incomes with the capacity and education to deal with their legal problems independently. There
are also a number of barriers that might prevent individuals from accessing legal information;
some people might require more intensive legal assistance to resolve their problems. Victoria
Legal Aid and community legal centres often provide such assistance to vulnerable individuals,
and often tailor legal information materials and education workshops to reach particular groups.
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The provision of legal information in Victoria, while strong, is not without flaw. In particular, there
is some fragmentation and duplication in resources, which can hinder the ability of individuals to
locate the information they most need. In addition, submissions to the Review identify examples
of gaps in the provision of legal information on particular topics, and of information that is
accessible to a wide range of audiences. This chapter considers the role that co-ordination
between providers of legal information can play in ensuring that duplication and gaps are
minimised. It looks at how existing efforts to co-ordinate legal information could be improved.
Finally, the chapter considers how a primary entry point for legal information and legal assistance
services, as discussed by the Productivity Commission in its Inquiry Report into Access to Justice
Arrangements,1 might assist in the provision of accessible legal information resources in Victoria.
It considers the necessary features and benefits of such an entry point, were Victoria to adopt this
model.
In order to ensure comprehensive coverage of legal issues, greater use of legal information by the
public, efficient use of resources, and co-ordination across the sector, the Review finds that there
should be a primary entry point for legal information and legal assistance services in Victoria.
Victoria Legal Aid should be the primary entry point. This finding should be considered alongside
the findings in Chapter 3 Diversion from civil litigation and the triage model, and those in
Chapter 6 Legal assistance for Victorians most in need which outline the need for more integrated
and co-ordinated legal assistance services.
Victoria Legal Aid is very well recognised in the Victorian community, with large numbers of
people accessing its website and telephone service each year. It is also well placed to be
Victoria’s primary entry point because its role as a provider of legal services enables it to
recognise gaps in legal information. Victoria Legal Aid is also embedded in the legal assistance
sector, meaning it has the capacity to refer clients to more intensive legal assistance services as
required, and to co-ordinate the development and dissemination of legal information.
As discussed in Chapter 1 Understanding legal needs, there is an opportunity here for the Victoria
Law Foundation to refocus its functions to become Victoria’s centre of excellence for data
analysis, research, and evaluation of access to justice, legal assistance, and civil justice issues in
Victoria. It should no longer be a principal provider of legal information about specific legal issues
and problems to the community. The Victoria Law Foundation has developed significant
community engagement in the community events that it runs, such as Law Week and its Law
Talks. The Victoria Law Foundation could continue its functions in providing important civics
education on the justice system generally.
While free, accessible legal information can improve access to justice for some, the Review
recognises that additional support is often required for vulnerable and disadvantaged people.
The opportunities provided by triage, outreach, and integrated legal services are discussed further
in Chapter 3 Diversion from civil litigation and the triage model.
The provision of free or low-cost legal advice and representation is considered in other parts of
the Review, including under Terms of Reference that ask the Review to examine the provision
and distribution of pro bono legal services (Term of Reference 5); the availability and distribution
of funding among legal assistance providers (Term of Reference 6); whether there is any
duplication in services provided by legal assistance providers, and options for reducing that
duplication (Term of Reference 7); the resourcing of Victoria Legal Aid (Term of Reference 8); and
options for supporting self-represented litigants in the justice system (Term of Reference 9).

1

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014).
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2. Background information and context
2.1

What is legal information and what purposes does it serve?

For the purposes of this Review, ‘legal information’ is defined as information about the law, the
justice system, common legal problems, legal assistance services, and mechanisms for resolving
disputes. Legal information can be provided in many ways, including through websites, telephone
enquiry lines, live web-chat services, smartphone apps, pamphlets, court or tribunal forms,
posters, infographics, and videos. It can also be provided in face-to-face seminars, workshops,
and community events.
In research for the Law and Justice Foundation of New South Wales, Suzie Forell and
Hugh McDonald consider the uses of legal information and education. 2 They identify the primary
functions of legal information and education as follows: 3


To equip individuals to help themselves – individuals can use legal information to
identify their legal problems and begin to educate themselves about steps to resolve
these problems, if they are capable of doing so. This might involve a provider of legal
information raising awareness of a legal issue so that a person is prepared if a legal
problem arises in the future, or providing guidance once a legal issue has arisen and a
person seeks information about how to deal with it. Legal information and education are
also intended, more generally, to ‘broaden the awareness of legal problems and of
particular services as a source of assistance to resolv[e] those problems’. 4



To enable non-legal community workers to give help5 – a non-legal service provider
might be the first to notice a problem or the first place a person goes for help. Non-legal
community workers can then provide basic legal information or make referrals to legal
assistance services where appropriate. The importance of the role of non-legal service
providers in referring clients to legal assistance services is discussed in Chapter 3
Diversion from civil litigation and the triage model.



To assist individuals to get help – this involves providing information about the
existence of legal assistance services, but also building relationships and trust between
marginalised client groups and legal assistance services. When legal information and
education are targeted to disadvantaged groups and promote available legal assistance
services, they can direct people with often multiple and complex needs to legal
assistance services. A well-resourced legal information provider with well-established
networks across the legal assistance sector can also ensure appropriate referrals where
a person requires assistance beyond accessing legal information.

Forell and McDonald find that legal information and education are self-help tools that allow many
people to deal with their legal problems independently, with no or limited further reliance on a
legal assistance service.6 In this way, the provision of legal information and education forms the
base of the graduated model of legal assistance service provision illustrated in Figure 2.1. Legal
information is the least intensive level of legal assistance, and investment in this area has the
capacity to assist the greatest number of people by using resources in the most efficient way to
meet legal need.

2

Suzie Forell and Hugh M McDonald, Beyond Great Expectations: Modest, Meaningful and Measurable
Community Legal Education and Information (Law and Justice Foundation of New South Wales, 2015).
3 As above, 5–8.
4 As above, 5.
5 As above.
6 As above.
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Figure 2.1: Graduated service provision pyramid

Source: Adapted from a diagram provided by Victoria Legal Aid to the
Access to Justice Review, February 2016.

2.2 Features of effective legal information
In its Inquiry Report into Access to Justice Arrangements, the Productivity Commission
emphasises that for legal information to be effective: content should be appropriate to the needs
and capacity of the audience; content should reflect the experience of frontline staff who work with
clients; the chosen delivery methods should convey the content effectively; and community
groups and organisations should be consulted in the development and distribution of education
and information materials.7

7

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 159.
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The Victorian Legal Assistance Forum8 has published Best Practice Guidelines for the
Development and Maintenance of Online Community Legal Information in Victoria.9 A number of
submissions to this Review make reference to these guidelines. 10 The guidelines identify some of
the components of good practice in the development of legal information materials, which include:


Make legal information audience focused. This requires producing materials with an
audience in mind; consulting the intended audience about what they require; drafting the
legal information in plain-language; and considering the audience’s literacy levels and
cultural backgrounds. Standard terms should be used where possible and a glossary of
legal terms provided.



Ensure websites and other digital formats meet appropriate usability and accessibility
guidelines. This involves consideration of accessibility for users with a wide range of
disabilities; having clear menus and search functions; and ensuring that the information
can be viewed across a range of platforms (for example, all browsers and mobile
devices).



Ensure that information is accurate, current, and regularly updated (at least every
12 months). To meet this objective, the guidelines recommend that qualified lawyers
produce the legal information.



Clearly mark the jurisdiction to which the information applies.



Link to further advice and support services, including contact details where appropriate.

The principles in the guidelines align with the summary of principles for best practice legal
information identified by the Productivity Commission’s Access to Justice Arrangements report.
As noted above, for legal information to be effective, it must be targeted to its intended audience.
The use of plain-language content can assist in the delivery of legal information. Easy English
resources are also important to ensure the accessibility of legal information for people who might
have difficulty reading or understanding English, or who might have cognitive or intellectual
disabilities.11 These materials use basic English and imagery to assist communication. The use of
plain-language and Easy English is discussed further in section 4.6.

2.3

Sources of legal information

There is a significant amount of information available in Victoria about legal assistance services
and the justice system, as well as general information and advice to help people resolve common
legal problems. This information is provided by multiple services, and is somewhat fragmented.12
Some of the main sources of free legal information available to Victorians are as follows:


Individual legal assistance providers, such as Victoria Legal Aid and community legal
centres, provide free information to the public about the law, how the particular legal
assistance provider can help people, the eligibility criteria that apply to such assistance,
and information about other services that might provide legal assistance to individuals. 13

8

The Victorian Legal Assistance Forum is a network of Victorian agencies that aims to advocate for
increased access to legal services for disadvantaged people and improve service delivery by legal
assistance providers. It comprises representatives from the Aboriginal Family Violence Prevention and
Legal Service, the Federation of Community Legal Centres, the Law Institute of Victoria, Justice Connect,
the Victorian Bar, the Victoria Law Foundation, Victoria Legal Aid, and the Victorian Aboriginal Legal Service;
Submission 68, Victorian Legal Assistance Forum, 1.
9 Victorian Legal Assistance Forum, Best Practice Guidelines for the Development and Maintenance of
Online Community Legal Information in Victoria (2015): Victoria Law Foundation, ‘Victorian Legal Assistance
Forum Online Legal Information Guidelines’, viewed 28 July 2016, www.victorialawfoundation.org.au/vlafonline-legal-information-guidelines.
10 Submission 48, Victorian Council of Social Service, 26; Submission 59, Law Institute of Victoria, 97–98;
Submission 70, Community Development and Community Legal Education Working Group of the Federation
of Community Legal Centres and Victoria Legal Aid, 15.
11 Submission 59, Law Institute of Victoria, 148.
12 See Submission 27, Victoria Law Foundation, 8.
13 For example, see the websites of Victoria Legal Aid (www.legalaid.vic.gov.au), the Federation of
Community Legal Centres Victoria (www.fclc.org.au), and Justice Connect (www.justiceconnect.org.au).
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Victoria Legal Aid’s website (www.legalaid.vic.gov.au) provides information about
common legal problems and the services offered by Victoria Legal Aid (discussed further
in section 3.1.1).



Victoria Legal Aid’s Legal Help telephone line provides free legal information, advice, and
referrals to callers in a range of languages (discussed further in section 3.1.2).



The Victoria Law Foundation produces plain-English publications about common legal
problems, such as fencing and animal laws, and the legal system. The Victoria Law
Foundation has also developed the Everyday-Law website (www.everyday-law.org.au)
which is an aggregator website that collates and provides links to multiple sources of
legal information on particular topics (discussed in more detail in section 3.2).



Fitzroy Legal Service’s Law Handbook (the Handbook) (www.lawhandbook.org.au) is a
comprehensive legal resource available in print and electronic forms (for a fee) or online
(for free). The Handbook was drafted and is updated by Fitzroy Legal Service and
volunteer legal experts (discussed in more detail in section 3.3).



Many private law firms provide information about the law on their websites.



The Law Institute of Victoria provides a Find Your Lawyer referral service, information
about choosing a lawyer, and legal fact sheets for a number of common legal problems
and transactions.14



Victorian and federal courts’ and tribunals’ websites provide information about court and
tribunal jurisdictions, processes, procedures, fees, and forms (discussed in more detail in
section 3.6).15



Ombudsmen and other complaint services provide information about the complaints that
can be dealt with by the service and how to make a complaint.16



The Department of Justice and Regulation provides information about the justice system,
courts and tribunals, dispute resolution services, legal assistance services, and legal
rights.



Other government agencies provide specialist legal information, such as Consumer
Affairs Victoria, the Commissioner for Privacy and Data Protection, the Victorian Equal
Opportunity and Human Rights Commission, the Office of the Public Advocate, VicRoads,
local councils, and many more.17

Most of the resources listed above are intended to educate members of the public about common
legal problems, or to provide information about legal assistance that is available to the public.
The Handbook requires a level of legal literacy and is used extensively by lawyers and
non-legal community workers,18 while court and tribunal websites are targeted to both the general
public and legal practitioners.
Some of the information about the law available to the community from non-legal services might
not be recognised by its providers as ‘legal’ information. For example, information about planning
applications or the control of pets that is produced by a local council might not be perceived as
legal information, but rather information about council requirements and processes.

Law Institute of Victoria, ‘For the Community’, viewed 27 July 2016, www.liv.asn.au/LIV-Home/For-theCommunity/.
15 For example, see the websites of the Supreme Court of Victoria (www.supremecourt.vic.gov.au/),
the County Court of Victoria (www.countycourt.vic.gov.au/), the Magistrates’ Court of Victoria
(www.magistratescourt.vic.gov.au/) and the Victorian Civil and Administrative Tribunal
(www.vcat.vic.gov.au/).
16 For example, see the Victorian Ombudsman website (www.ombudsman.vic.gov.au/).
17 See the websites of Consumer Affairs Victoria (www.consumer.vic.gov.au/), the Commissioner for Privacy
and Data Protection (www.cpdp.vic.gov.au/), the Victorian and Equal Opportunity Human Rights
Commission (www.humanrightscommission.vic.gov.au/); the Office of the Public Advocate,
(www.publicadvocate.vic.gov.au/), and VicRoads (www.vicroads.vic.gov.au/).
18 Submission 21, Fitzroy Legal Service, 7.
14
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Although it is beyond the scope of this Review to make recommendations about the provision of
information on federal legal matters, the Review also acknowledges the vast range of specialised
services that provide information on Commonwealth law. For example, Social Security Rights
Victoria19 and the National Welfare Rights Network 20 provide legal information and assistance
about Centrelink matters and social security law. Job Watch Victoria21 provides online information
and a free telephone and referral service on employment law matters, while the Commonwealth
Fair Work Ombudsman22 and Fair Work Commission23 are comprehensive sources of information
about Australia’s workplace relations system. The Family Law Network 24 and the Commonwealth
Government’s Family Relationship Advice Line 25 provide free advice about the family law system.

2.4

Accessing information via the internet

Legal information in Victoria is increasingly provided online, which reflects the substantial
increase in internet access and use across Australia in the past decade, across multiple
platforms.
Data collected by the Australian Bureau of Statistics shows that 7.7 million households, or
86 per cent of all households in Australia, had internet access at the end of June 2015. In Victoria,
the figures reflect the national average, with 1.9 million households (86 per cent) having internet
access at home. In the past decade, there has been a 23 per cent increase in the proportion of
households in Victoria with internet access, from 63 per cent in 2006–07 to 86 per cent in
2014–15. Figure 2.2 shows the number and percentage of households with internet access
in Victoria.
Figure 2.2: Household internet access in Victoria26
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Source: Australian Bureau of Statistics, 8146.0 Household Use of Information Technology (various years).
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See Social Security Rights Victoria website (www.ssrv.org.au/services/).
See National Welfare Rights Network, ‘Fact Sheets’, viewed 15 July 2016,
www.welfarerights.org.au/factsheets.
21 See Job Watch Victoria website (www.jobwatch.org.au/).
22 See the Fair Work Ombudsman website (www.fairwork.gov.au/).
23 See the Fair Work Commission website (www.fwc.gov.au/).
24 See the Family Law Network website (www.familylawmattersaustralia.com.au/).
25 See the Commonwealth Government’s Family Relationships Online website, ‘The Family Relationship
Advice Line’, viewed 15 July 2016, www.familyrelationships.gov.au/Services/FRAL/Pages/default.aspx.
26 Note that information was collected biennially from 2008–09, so no data are available for 2009–10,
2011–12, or 2013–14. Australian Bureau of Statistics, 8146.0 Household Use of Information Technology,
Australia, 2014–15, viewed 6 April 2016,
www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8146.0Main+Features12014-15?OpenDocument; Australian
Bureau of Statistics, 8146.0 Household Use of Information Technology, Australia, 2006–07, viewed 6 April
2016, www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/8146.02006-07?OpenDocument.
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These figures also show that 0.3 million Victorian households (14 per cent) did not have internet
access in 2014–15.27 The top three reasons identified for not having access to the internet were:
there was no need (62 per cent); lack of confidence or knowledge (22 per cent); or cost
(14 per cent).28
Surveys of media consumers by Deloitte show that Australians are increasingly accessing the
internet through multiple formats, and that there has been ‘significant growth in adoption of mobile
technologies in recent years’.29 Smartphones are the most ubiquitous devices used across
Australian households. Ownership of smartphones has increased from 46 per cent of Australian
households in 2012, to 81 per cent in 2015.30 In 2015, there were on average just over
2.3 smartphones in each Australian household, compared with 1.9 and 1.7 laptops and tablets
per household respectively. 31 Only 54 per cent of people over 65 owned a smartphone in 2015,
compared with 92 per cent of 14–25 year olds, and 86 per cent of 26–31 year olds.32 This figure
has increased from previous years. 33
The large number of people who own and access information on mobile devices means that
mobile-friendly content is appropriate to engage certain audiences. Household ownership of
desktop computers is falling – from 70 per cent in 2012, to 64 per cent in 2015.34 There were
1.4 desktop computers per household in 2015.35 Ownership of tablets in Australian households
has increased from 13 per cent in 2012 to 62 per cent in 2015.36 Finally, 50 per cent of the
Australian population owned a laptop, a smartphone, and a tablet in 2015. 37
Rates of internet access and use vary across the Australian community. The 2014–15 Australian
Bureau of Statistics data show a gap in access between major cities and regional or remote areas
– 88 per cent of households in major Australian cities have internet access, compared with
82 per cent in inner regional areas, and 79 per cent in outer regional areas and remote areas.38
The data also show a significant gap in internet use between older and younger Australians, with
only 51 per cent of Australians over the age of 65 being ‘internet users’ (people who accessed the
internet for personal use in a typical week).39 This rate is significantly lower than for other age
groups – for example, 99 per cent of people aged 15–17 are internet users; 98 per cent of people
aged 18–24; 96 per cent of people aged 25–34; 94 per cent of people aged 35–44; 87 per cent of
people aged 45–54; and 81 per cent of people aged 55–64.40

27

Australian Bureau of Statistics, 8146.0 Household Use of Information Technology, Australia, 2014–15,
viewed 6 April 2016, www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8146.0Main+Features1201415?OpenDocument.
28 As above.
29 Deloitte, Media Consumer Survey 2015: Australian Media and Digital Preferences (2015) 4th edition, 7.
30 As above, 36.
31 As above, 32.
32 As above, 33.
33 As above, 34.
34 As above, 31.
35 As above, 32.
36 As above, 36.
37 As above, 39.
38 Australian Bureau of Statistics, 8146.0 Household Use of Information Technology, Australia, 2014–15,
viewed 6 April 2016, www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8146.0Main+Features1201415?OpenDocument.The Review recognises that these figures might have changed since last surveyed,
however, this was the most recent information from the Australian Bureau of Statistics available at the time
of writing.
39 As above.
40 As above.
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Age also has an effect on a person’s likely success when using the internet to seek legal
information or resolve a problem with a legal dimension. While no Victorian statistics are
available, a 2010 United Kingdom study found that 18–24 year olds were significantly less likely
than people aged 25–59 to use the internet to obtain advice or information for problems with a
legal dimension, despite having comparable levels of internet access.41 The study also found that
when 18–24 year olds turned to the internet for legal problems, they were less likely to find
information that helped them.42
Victorians with a reported disability also have lower than average rates of internet access.
In 2008–09, only 50 per cent of people with a reported disability had access to the internet. 43
Income and education also contribute to a person’s ability to access the internet. Ninetyseven per cent of people in Australia with an income greater than $120,000 have access to the
internet, whereas only 78 per cent of people with an income of less than $40,000 have access to
the internet. Similarly, 96 per cent of people with a bachelor degree or above have access,
whereas 77 per cent of people with an education level of year 12 or below have access to the
internet.44
In its submission to the Review, the Council to Homeless Persons cites research from the
Australian Communications Consumer Action Network, which finds that while 77 per cent of
homeless people surveyed had a smartphone, their access was often limited by shortage of
credit, service and power restrictions, number changes, and handset loss. 45 A small-scale study
from Victoria University found that internet access among culturally and linguistically diverse
people depends on educational background, exposure to English, and age. 46

3. Current practice in the provision of legal information
Term of Reference 1 requires the Review to examine the availability of easily accessible
information on legal assistance services, the Victorian justice system, and resolving common
legal problems. This section provides an overview of how the main providers of legal information
in Victoria deliver legal information.

3.1

Victoria Legal Aid

Victoria Legal Aid is the largest provider of legal services, including information, advice and
representation, in Victoria. Victoria Legal Aid provides legal information through its website and
offers legal information, general advice, and referrals through its Legal Help telephone line.
Victoria Legal Aid also provides community legal education programs.

Catrina Denvir, Nigel Balmer, and Pascoe Pleasence, ‘Surfing the Web: Recreation or resource?
Exploring How Young People in the UK Use the Internet as an Advice Portal for Problems with a Legal
Dimension’ (2011) 23 Interacting with Computers 96, 99–100.
42 As above, 101.
43 Australian Bureau of Statistics, 8146.0 Household Use of Information Technology, Australia, 2010–11,
viewed 6 April 2016, www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/8146.02010-11?OpenDocument.
44 Australian Bureau of Statistics, 8146.0 Household Use of Information Technology, Australia, 2014–15,
viewed 6 April 2016, www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8146.0Main+Features1201415?OpenDocument.
45 Submission 40, Council to Homeless Persons, 6, citing Australian Communications Consumer Action
Network, Homeless and Connected: Mobile Phones and the Internet in the Lives of Homeless Australians
(2014).
46 Ben O’Mara, Hurriyet Babacan, and Helen Borland, Sending the Right Message: ICT Access and Use for
Communicating Messages of Health and Wellbeing to CALD communities (Victoria University, 2010).
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3.1.1 Victoria Legal Aid website
Victoria Legal Aid’s website (www.legalaid.vic.gov.au) provides information about common legal
problems and how to access Victoria Legal Aid’s services. The ‘Find legal answers’ section of
Victoria Legal Aid’s website provides information in 10 broad areas of law covering more than
40 topics.47 The top 10 topics accessed on Victoria Legal Aid’s website in 2014–15 were:


police powers and your rights;



powers of attorney and guardianship;



sex and law;



separation, divorce, and marriage annulment;



family violence intervention orders;



parenting arrangements and child contact;



fines and infringements;



traffic offences;



criminal offences; and



going to court for a criminal charge.48

Of these, the top five were traffic offences, going to court for a criminal charge, criminal offences,
family violence intervention orders, and separation, divorce, and marriage annulment. 49
Victoria Legal Aid has developed its website into a significant source of legal information. In the
past five years, sessions on Victoria Legal Aid’s website have more than doubled (see Figure 2.3,
below). In 2014–15, Victoria Legal Aid had 1.4 million sessions on its website.50 This number
represents a 28 per cent increase from the previous year. In the same year, the website received
3.9 million page views. In 2014–15, traffic to the ‘Find legal answers’ page – Victoria Legal Aid’s
hub for information about common legal problems – increased by 36 per cent from the previous
financial year,51 with a total of 1,026,429 sessions.52 The majority of traffic came directly from
search engines.53 The website facilitated 173,406 online referrals in the 2014–15 financial year.54

Victoria Legal Aid, ‘Find legal answers’, viewed 6 July 2016, www.legalaid.vic.gov.au/find-legal-answers.
The 10 areas are: family; money; crime and fines; mental health and disability; managing your affairs;
young people and the law; your rights; your safety; home and neighbourhood; and about the law.
48 Information provided by Victoria Legal Aid to the Access to Justice Review, February 2016.
49 Victoria Legal Aid, Annual Report 2014–15 (2015), 19.
50 A session is ‘a group of interactions that take place on a website within a given time frame’ and might
include multiple page views; as above.
51 As above, 15.
52 Victoria Legal Aid, Client Pathways and Service Delivery, 10.
53 Victoria Legal Aid, Annual Report 2014–15 (2015), 15.
54 As above, 19.
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Figure 2.3: Website sessions on www.legalaid.vic.gov.au55
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Source: Victoria Legal Aid, annual reports.

The legal information on Victoria Legal Aid’s website is targeted to clients and their support
workers, rather than to lawyers or paralegals (although they might also find it useful). 56 Victoria
Legal Aid notes in its submission to the Review that its production of written legal information for
its website is informed by what its legal assistance lawyers and Legal Help staff require on the
ground.57 Victoria Legal Aid prioritises the development of legal information in areas of law where:


processes are complex or there are numerous complex forms required;



there is no appropriate legal information available elsewhere; and



it supports Victoria Legal Aid’s business practices.58

Victoria Legal Aid has in-house expertise and the capacity to update or produce new legal
information as required, such as when there are changes to the law, or when there is an increase
in the prevalence of a particular legal issue among Victoria Legal Aid clients. For example,
Victoria Legal Aid developed legal information when the Mental Health Act 2014 (Vic) was
introduced, to assist practitioners, mental health consumers, and the wider mental health sector to
understand the practical implications of the new Act. 59

55

Figures from Victoria Legal Aid annual reports 2006–07 to 2014–15: Victoria Legal Aid, annual reports.
The dip in the figures between 2008–09 and 2009–10 relates to a change in website analytic tools, with more
accurate data being recorded from 2009–10.
56 Submission 67, Victoria Legal Aid, 49.
57 As above, 48.
58 As above, 49.
59 As above, 48–49; Victoria Legal Aid, ‘Mental Health and Your Rights’, viewed 6 July 2016,
www.legalaid.vic.gov.au/find-legal-answers/mental-health-and-your-rights.
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The Victoria Legal Aid website was re-designed in 2013 with the aim of making it easier for
people to understand the nature of their legal problem, and the options and services available to
them.60 The ‘Find legal answers’ section of the website is easily identifiable from the home page,
and it lists topic areas in plain-language and has a straightforward search function. Victoria Legal
Aid’s website is also designed in line with accessibility guidelines, so that readers using ‘assistive
technologies’61 or accessibility features may access it. 62 Documents are provided in HTML
(Hypertext Markup Language) where possible. A number of the plain-language legal information
materials on Victoria Legal Aid’s website have been translated into languages other than English.
For example, The Australian Government’s Code of Behaviour and Bridging Visas provides
information for new arrivals in Arabic, Bengali, Burmese, Dari, Hazara, Pashto, Sinhalese, Tamil,
and Urdu,63 and fact sheets on family law64 and family violence65 are available in Arabic, Chinese,
and Vietnamese.
The Victoria Legal Aid Help Card, which is a one-page resource available on the Victoria Legal
Aid website, gives a snapshot of the kinds of problems Victoria Legal Aid can help with, and
contact details for Victoria Legal Aid’s Legal Help telephone line. 66 The card is available in
Amharic, Arabic, Burmese, simplified and traditional Chinese, Croatian, Dari, Dinka, Farsi, Greek,
Italian, Khmer, Korean, Nuer, Macedonian, Oromo, Polish, Serbian, Somali, Spanish, Tamil, Thai,
Tigrinya, Turkish, and Vietnamese. There is also a more detailed webpage about Victoria Legal
Aid’s services, which is available in 24 languages in addition to English. The page provides advice
about the types of matters Victoria Legal Aid can assist with, provides the Legal Help phone
number, and instructs callers to ask for an interpreter.67

3.1.2 Legal Help telephone line
Victoria Legal Aid describes its Legal Help telephone line as ‘the largest entry point to the
Victorian legal assistance sector’.68 Legal Help is available to all members of the community,
including people who access Victoria Legal Aid’s website, but who need more assistance to
understand their legal issue.69 Victoria Legal Aid estimates that its current level of service equates
to providing assistance to one in every 51 Victorians.70

60

Victoria Legal Aid, Annual Report 2012–13 (2013), 18.
‘Assistive technologies’ is an umbrella term for devices or systems that provide people with disabilities with
the capacity to perform everyday activities.
62 The website aims to conform to level AA of the Web Content Accessibility Guidelines 2.0: Victoria Legal
Aid, ‘Accessibility’, viewed 6 July 2016, www.legalaid.vic.gov.au/about-this-website/accessibility.
63 Victoria Legal Aid, ‘The Australian Government’s Code of Behaviour and Bridging Visas’,
viewed 6 July 2016, www.legalaid.vic.gov.au/find-legal-answers/free-publications-and-resources/australiangovernments-code-of-behaviour-and-bridging-visas.
64 Victoria Legal Aid, ‘Separation and divorce’, viewed 6 July 2016, www.legalaid.vic.gov.au/find-legalanswers/free-publications-and-resources/separation-and-divorce-english; Victoria Legal Aid, ‘After you have
separated: making arrangements about the children’, viewed 6 July 2016, www.legalaid.vic.gov.au/find-legalanswers/free-publications-and-resources/after-you-have-separated-making-arrangements-about-childrenenglish; Victoria Legal Aid, ‘The first step: getting help to reach agreement with the other parent’, viewed
6 July 2016, www.legalaid.vic.gov.au/find-legal-answers/free-publications-and-resources/first-step-gettinghelp-to-reach-agreement-with-other-parent-english; Victoria Legal Aid, ‘Dividing property after you have
separated’, viewed 6 July 2016, www.legalaid.vic.gov.au/find-legal-answers/free-publications-andresources/dividing-property-after-you-have-separated-english.
65 Victoria Legal Aid, ‘Safe at home: how to get a family violence intervention order’, viewed 6 July 2016,
www.legalaid.vic.gov.au/find-legal-answers/free-publications-and-resources/safe-home-how-to-get-familyviolence-intervention-order-english.
66 Victoria Legal Aid, ‘Help card’, viewed 6 July 2016, www.legalaid.vic.gov.au/find-legal-answers/freepublications-and-resources/victoria-legal-aid-help-card-english.
67 Victoria Legal Aid, ‘Get help in your own language’, viewed 6 July 2016, www.legalaid.vic.gov.au/get-legalservices-and-advice/free-legal-advice/get-help-in-your-own-language/.
68 Submission 67, Victoria Legal Aid, 83.
69 As above, 84.
70 As above, 84.
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Legal Help staff members provide legal information and in some cases, advice. There are
dedicated telephone lines in 21 languages. 71 After assessing a caller’s needs, Victoria Legal Aid
can make referrals to other Victoria Legal Aid services, community legal centres, private legal
practitioners, dispute resolution services and support services. 72 As discussed further in
Chapter 3 Diversion from civil litigation and the triage model, Legal Help is well connected to a
wide range of legal and non-legal services and is formalising these referral pathways.73
Other agencies also divert their calls to the Legal Help telephone line, and the phone number is
widely promoted across the justice system. In 2014–15, Legal Help staff made over 70,000
external referrals to community legal centres and other services.74
Calls to Victoria Legal Aid’s Legal Help telephone line have increased significantly in recent years.
In the past two financial years, calls to Legal Help have increased by 36 per cent.75 In 2014–15,
there were 114,391 calls to Victoria Legal Aid’s Legal Help. In 2014–15, 53,146 civil law enquiries
were made to Victoria Legal Aid’s Legal Help telephone line and in face-to-face sessions.76
This was an increase of 16.7 per cent from the 2013–14 year.77 The number of civil law enquiries
through Legal Help and in face-to-face sessions has increased by an average of 11 per cent per
year since 2009–10.78 In 2014–15, when two Mandarin-speaking lawyers joined Legal Help’s
staff, the number of calls from people speaking Mandarin increased 277 per cent, from 395 to
1,488 calls.79 When a Vietnamese language line was introduced, the number of calls from people
speaking Vietnamese increased 1,043 per cent from 89 to 1,017 calls.80
Victoria Legal Aid advises the Review that about 15 per cent of calls to Legal Help are referred to
other organisations because they are not matters with which Victoria Legal Aid can assist, for
example, small business disputes or bankruptcy issues.81

3.1.3 Scope of information
The largest part of Victoria Legal Aid’s legal practice is criminal law.82 Nonetheless, Victoria Legal
Aid appears to be a source of information used by the community to find answers to civil law
matters as well. For example, the ‘Find legal answers’ section of Victoria Legal Aid’s website
provides detailed information about wills and estates, although Victoria Legal Aid does not provide
legal assistance in these matters.83 The section on getting help for wills and estates matters
suggests calling Legal Help, contacting the Law Institute of Victoria’s referral service or the
Probate Office of the Supreme Court, or purchasing a probate kit from the Fitzroy Legal Service.

71

As above, 85.
As above, 84.
73 As above, 83.
74 As above, 84.
75 Victoria Legal Aid, Annual Report 2013–14 (2014), 1; Victoria Legal Aid, Annual Report 2014–15
(2015), 15.
76 Victoria Legal Aid, Annual Report 2014–15 (2015) 34. Note that this does not include information provided
in ongoing case work.
77 As above.
78 Information about Legal Information Services modelled by the Review from figures in Victoria Legal Aid
annual reports from 2009–10 to 2014–15.
79 Submission 67, Victoria Legal Aid, 85.
80 As above.
81 Information provided by Victoria Legal Aid to the Access to Justice Review, February 2016.
82 Victoria Legal Aid, Annual Report 2014–15 (2015), 30, 38, 47.
83 Victoria Legal Aid, ‘Wills and Estates’, viewed 6 July 2016, www.legalaid.vic.gov.au/find-legalanswers/wills-and-estates.
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The largest proportion of enquiries made by the public to Legal Help and in face-to-face sessions
with Victoria Legal Aid is about civil law matters. Civil law matters made up about 40 per cent of
the total of these types of enquiries in 2014–15.84 Of the total number of enquiries made to
Legal Help and in face-to-face sessions with Victoria Legal Aid, 55,469 were civil law matters,
50,083 were family, youth, and children’s law matters, and 31,790 were criminal law matters. 85
Of the 114,391 calls to Legal Help in 2014–15, Victoria Legal Aid identifies that 75 per cent were
queries related to non-criminal matters (35 per cent family law and 40 per cent civil law).86
Victoria Legal Aid’s provision of legal information does not exist in isolation; it forms the base of
its graduated ‘pyramid’ model of service delivery. This model, as discussed in more general terms
across the justice system in section 2.1, facilitates the efficient provision of legal services.
The dissemination of legal information has the capacity to assist a great number of people at low
cost. Victoria Legal Aid can assist a person to access more ‘intensive’ legal assistance services,
through its referral services and networks, as required.

3.2

The Victoria Law Foundation

The Victoria Law Foundation is an independent statutory body that was established in 1967,
under the Legal Profession Practice (Victoria Law Foundation) Act 1967 (Vic), to raise community
understanding of, and access to, the justice system. In 1978, the promotion and conduct of legal
research became the Foundation’s first statutory priority. The Victoria Law Foundation’s latest
iteration is contained in the Victoria Law Foundation Act 2009 (Vic). In the legal information area,
the Victoria Law Foundation collates resources produced by other agencies and provides access
to them through its Everyday-Law website. The Victoria Law Foundation also produces its own
legal information resources. The Victoria Law Foundation’s statutory functions include:


undertaking community education about the law and the legal system;



disseminating knowledge relating to the law to assist people to access the law;



commissioning and disseminating research about access to the law, legal need,
community and professional education about the law and legal system, and the
administration of justice; and



making grants in relation to the law.87

In its submission to the Review, the Victoria Law Foundation indicates that it is the only statutory
body in Victoria whose primary statutory function is community legal education. 88
The Victoria Law Foundation’s functions have changed over time. In 2007, the Victoria Law
Foundation’s functions and governance structure were independently reviewed. The review’s
recommendations included that the Victoria Law Foundation’s functions be focused on improving
the provision of information on the law and access to the law.89 Following the review, the
Victoria Law Foundation Bill 2008 and subsequent Victoria Law Foundation Act amended the
functions and structure of the Victoria Law Foundation. In line with the focus recommended by the
report, ‘promoting and undertaking community legal education’ was prioritised in the list of the
Victoria Law Foundation’s statutory functions. The function of undertaking legal research was
removed, with the Victoria Law Foundation’s research role limited to commissioning and
disseminating research.

84

Information about Legal Information Services modelled by the Review from figures in Victoria Legal Aid
annual reports from 2009–10 to 2014–15.
85 Victoria Legal Aid, Annual Report 2014–15 (2015), 17.
86 Information provided by Victoria Legal Aid to the Access to Justice Review, February 2016.
87 Victoria Law Foundation Act 2009 (Vic) section 5.
88 Submission 27, Victoria Law Foundation, 5.
89 Victoria, Parliamentary Debates, Legislative Assembly (26 June 2008), 2650 (Rob Hulls,
Attorney-General).
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The Victoria Law Foundation maintains the Everyday-Law website (www.everyday-law.org.au),
which was launched in May 2014, in response to the Victoria Law Foundation identifying that legal
information across Victoria is fragmented across more than 100 websites and of variable quality.90
Everyday-Law now contains a significant amount of plain-language legal information on a wide
range of topics. In particular, information on the website is designed to meet the needs of the
‘missing middle’ – those who would be unable to afford a lawyer, but who are most likely to be
capable to use legal information independently to resolve legal problems (see discussion at
section 4.1).91
Everyday-Law is a central portal that links to external online legal resources and to some
resources produced by Victoria Law Foundation. It links to over 1,500 resources from
177 organisations throughout Australia.92 There are four main headings: ‘Have a legal question?’,
‘Get legal help’, ‘The legal system’, and ‘Law Week’. The ‘Have a legal question?’ section of
Everyday-Law provides links to answers on everyday legal issues, covering 11 main topic areas
and links to resources. Topics include areas such as ‘Consumers, business and contracts’ and
‘Accidents, compensation and insurance’. Of the 1,544 links to materials in this section of the
website,93 the majority of links provided under the ‘Have a legal question’ section of EverydayLaw are to external websites.94 Everyday-Law is an aggregator website to help members of the
community find legal information. Legal information from external sources is thoroughly reviewed
before being included on the site, and is annually reviewed. 95 The website also contains
information about getting legal help, and about the legal sector and how it works.
It features a comprehensive directory of free or low-cost legal assistance services called the ‘Law
help directory’, which is searchable by area of law and suburb. 96
In the two years that the website has been online, the Victoria Law Foundation has done
considerable work to raise its profile. In its submission to the Review, the Victoria Law Foundation
states that it has been able to build strong traffic numbers for the website.97 In 2014–15,
Everyday-Law received 72,535 visitors 98 (60,361 unique visitors).99 In the 2015–16 financial year,
Everyday-Law received 117,185 visitors (95,362 unique visitors).100
Like the Victoria Legal Aid website, Everyday-Law appears in the top several results when
searching online for information about a number of basic legal problems.101 The Foundation
recently received a Google Adwords Grant, which is a grant of in-kind advertising by Google for
not-for-profits to increase their public reach and visibility, to the value of $12,000 per month.102
This grant has increased the Foundation’s visibility in the results generated by searched for
common legal problems.103 The website is also disseminated widely through social networks,
such as Facebook – the Foundation reports that on 22 August 2016 the reach of the
Everyday-Law Facebook page was measured at 721,514 and had received 4,025 page ‘likes’.104
The Foundation notes that its engagement on such platforms allows it to reach people who do not
identify that they have a legal problem, through campaigns targeting particular demographics and
audience groups.105
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Submission 27, Victoria Law Foundation, 8.
Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
92 As above.
93 As above.
94 Information collated by the Review, 17 July 2016. These figures are based on a review of the links to
websites under the ‘Have a legal question?’ section of Everyday-Law.
95 Meeting with the Victoria Law Foundation, 14 December 2015.
96 Submission 27, Victoria Law Foundation, 9.
97 Submission 27, Victoria Law Foundation, 9.
98 Victoria Law Foundation, Annual Report 2014–15 (2015), 8.
99 Information provided by the Victoria Law Foundation to the Access to Justice Review, May 2016.
100 Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
101 For example, when searching for information about myki fines, speeding fines and fencing disputes.
102 Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
103 As above.
104 As above.
105 As above.
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The Victoria Law Foundation produces and publishes a range of plain-language guides to
particular areas of the law. These publications are available online and in print format. Some of
the Foundation’s publications are on topics such as:


Neighbours, the law and you;



Victoria’s legal system;



Parking, the law and you; and



Bike Law.106

The Bike Law publication was particularly successful, with over 100,000 copies distributed in
2015–16.107 The Victoria Law Foundation produced a video How to ride in the city, part one, 108
which received 20,000 views through Facebook and YouTube. 109 The Victoria Law Foundation
also publishes the Law help guide: Need legal help? Where to start brochure,110 which is a useful
summary of the available government and legal assistance services available to a person who
considers they might have a legal problem. It is available in print form or for download from the
Victoria Law Foundation website.
In the 2015–16 financial year, the Victoria Law Foundation published 280,750 print publications,
an increase of 177 per cent on the previous year.111 The Foundation’s print publications are
distributed through targeted channels, particularly legal services, but also through non-legal
service providers such as general practitioner services, local councils, offices of members of
parliament, hospitals, and libraries.112 The Foundation has also noted that there has been an
increase in the distribution of its electronic publications; in 2014–15 the number of e-publications
disseminated was 15,167, increasing to 31,662 in 2015–16.113
The Victoria Law Foundation has made efforts to ensure the accessibility of the legal information
it provides. The Everyday-Law website is designed in line with the Victorian Legal Assistance
Forum’s accessibility guidelines discussed in section 2.2, and provides documents in HTML
where possible, although it notes that many of the linked third-party resources are PDF (portable
document format) files.114 Videos produced for Everyday-Law are captioned and include
interactive transcripts. The Victoria Law Foundation’s work in plain-language and clear
communication was recognised with a ClearMark award in 2015.115
The Victoria Law Foundation provides a webpage translated into seven different languages with
links to Victoria Legal Aid’s Legal Help telephone line and to the Federation of Community Legal
Centres. However, the Victoria Law Foundation acknowledges in its submission that, due to
resourcing constraints, it does not produce substantive information in languages other than
English. The Foundation states that it is interested in considering how it might do this in future,
and has undertaken research looking at the available literature on this issue. The Foundation also
states that there is a sector-wide need for more information in languages other than English and a
sector-wide strategy to support the development of these resources.116

Victoria Law Foundation, ‘Publications’, viewed 12 July 2016,
www.victorialawfoundation.org.au/publications.
107 Victoria Law Foundation, Annual Report 2015–16 (2016).
108 Victoria Law Foundation, ‘How to ride in the city, part one’, viewed 17 August 2016,
www.youtube.com/watch?v=4sp0IlGXmTU.
109 Victoria Law Foundation, Annual Report 2015–16 (2016).
110 Victoria Law Foundation, ‘Law help guide 2016’, viewed 12 July 2016,
www.victorialawfoundation.org.au/publication/law-help-guide-2016.
111 Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
112 Meeting with the Victoria Law Foundation, 29 January 2016.
113 Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
114 Victoria Law Foundation, ‘Accessibility’, Everyday-Law, viewed 12 July 2016, www.everydaylaw.org.au/accessibility.
115 Submission 27, Victoria Law Foundation, 9.
116 As above, 20.
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The Victoria Law Foundation’s submission to the Review highlights how it has developed
considerable expertise in the area of legal information and, in particular, the provision of
plain-language information.117 The Victoria Law Foundation undertook extensive reviews in 2013
and 2015 of the websites of hundreds of legal information providers. 118 It reviews a significant
number of sources for inclusion on the Everyday-Law site, and is currently undertaking a tracking
exercise of all of the resources linked from Everyday-Law to identify ‘what subject areas are well
covered, where gaps exist, and where there are opportunities for improvement’.119 As a result, the
Foundation has a strong understanding of the legal information that is currently available
in Victoria and of its quality and level of accessibility. 120
The Victoria Law Foundation also provides grants to other agencies, often legal assistance
providers such as community legal centres, to produce legal information where a need has been
identified. Such grants include assisting organisations to translate legal information into
languages other than English.121 The Victoria Law Foundation provides plain-language training to
the legal sector and law students through its ‘Better information’ programs.122 It runs the annual
Law Week festival, which is the largest community legal education event in Victoria. 123 The
Victoria Law Foundation also provides an extensive schools program,124 which involves Law Talks
to regional and metropolitan secondary students, and aims to educate students and inspire them
to take an interest in the law.125

3.3

Fitzroy Legal Service Law Handbook

Fitzroy Legal Service’s Handbook is a practical, plain-English guide to the laws that affect
Victorians in everyday life.126 It is available online for free, or for purchase in hard copy and
electronic book formats.127
Fitzroy Legal Service developed the Handbook in 1977. It was originally intended as a
plain-English legal resource for professionals such as social workers, teachers, youth workers,
and community legal centre volunteers, to assist them in providing basic legal information. 128
Over 80 legal experts contribute content on particular legal topics each time the Handbook is
updated. Legal information is provided in the Handbook under 12 broad categories:


understanding our laws and courts;



getting help;



fines, infringements, and criminal law;



relationships, families, and young people;



managing your money;



houses, communities, and the roads;



consumers, contracts, the internet, and copyright;



health, aged care, and wills;



disability, mental illness, and the law;



rights, activism, and fair treatment at work;
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125 Victoria Law Foundation, Annual Report 2014–15 (2015), 14–15.
126 Fitzroy Legal Service, The Law Handbook 2016, viewed 5 July 2016, www.lawhandbook.org.au/.
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accidents, insurance, and compensation; and



government and the individual.129

Information under these categories comprises an extensive range of topics, including criminal
offences, arrest, tenancy and neighbourhood disputes, consumer protection, bankruptcy, debt,
social security, disability and mental illness, education, family violence, marriage and divorce,
aged care, wills, anti-discrimination, and employment laws.
The Handbook features a comprehensive section called ‘Getting help’ that contains information
about accessing legal assistance, including through Victorian-based community legal centres,
community information centres that can provide advice or referrals to other services, Victoria
Legal Aid, the Victorian Aboriginal Legal Service, and private lawyers. It includes an extensive list
of relevant providers in Victoria and their contact details.130 It also provides detailed guidance
about self-representation in legal proceedings. 131
The Handbook is targeted to an audience with some level of legal capability, and it requires a
certain level of literacy. 132 It is marketed as a handbook for lawyers.133
The online version of the Handbook was developed in 2009, and since then has had over
4.6 million users.134 The Handbook’s website was re-designed in the 2014–15 financial year to
improve user experience, and to incorporate responsive design for mobile devices. 135 It now has
accessible navigation and search functionality, including for viewing on mobile devices.
The re-design also revised content headings to remove legal jargon. 136
The website had over 1.5 million users during the 12-month period to 30 June 2015,137 with as
many as 30,000 people accessing it each week.138 The Handbook is now also available to
download onto smartphones, Kindles or tablets.139
Over the past two years, Fitzroy Legal Service has focused on improving the sustainability of the
Handbook. Fitzroy Legal Service states that the website will remain free for at least the next four
years.140

3.4

Community legal centres

Community legal centres are independent community organisations that provide free advice,
case work, and legal education, including workshops and face-to-face programs, to their
communities.141 They are an important source of legal information in Victoria. Rather than
providing comprehensive legal information like Victoria Legal Aid or the Victoria Law Foundation,
community legal centres generally develop information that is tailored to their particular client
base.
Many of the information and community legal education resources produced by community legal
centres are uploaded to the National Association of Community Legal Centre’s Community Legal
Education and Reform (CLEAR) database. This is a central repository of resources developed by
community legal centres and other legal assistance providers across Australia. 142
Fitzroy Legal Service, ‘Contents: Find the law’, The Law Handbook 2016, viewed 5 July 2016,
www.lawhandbook.org.au/contents/.
130 Fitzroy Legal Service, ‘Getting help’, The Law Handbook 2016, viewed 5 July 2016,
www.lawhandbook.org.au/2016_02_00_00_getting_help/.
131 Fitzroy Legal Service, ‘Representing yourself in court’, The Law Handbook 2016, viewed 5 July 2016,
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133 Fitzroy Legal Service, The Law Handbook 2016, viewed 5 July 2016,
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134 Fitzroy Legal Service, Annual Report 2014–15 (2015), 28.
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WEstjustice in the western suburbs of Melbourne is an example of a community legal centre that
develops tailored legal information. WEstjustice states in its submission that more than
40 per cent of its client base over the past four years spoke a language other than English as their
first language, and that approximately 57 per cent of its clients during that period arrived in
Australia in the past five years.143 WEstjustice has a long history of working with newly arrived
communities and, as a result, provides resources and legal assistance that meet these
communities’ needs.144 It focuses on developing materials that take account of illiteracy and the
cultural, political, and social values of particular groups.145 An example of this is WEstjustice’s
series of online videos about buying or building a house that are specifically targeted to refugee
communities.146
Similarly, the Springvale Monash Legal Service provides legal information in response to local
community issues. For example, it states in its submission that:
[materials] designed around ‘Youth & the Police’ have been in response to knowledge gained
from outreach services to Youth Links ─ a youth service with predominantly young people who
arrived as unaccompanied-minor asylum seekers. Taking a community development
approach, we have worked with the local community and the police to address negative
experiences when dealing with the police.147

In 2012, the Loddon Campaspe Community Legal Centre published Safe Keeping: A Guide to
Managing the Affairs of Missing Persons, after a community member approached it asking what
to do to manage the affairs of a relative who was a missing person.148 This prompted the Centre
to look into the issue. The funding for this guide was provided by the Victoria Law Foundation
through a grant.
The St Kilda Legal Service provides specific legal information materials for sex workers, including
fact sheets and booklets produced in partnership or in consultation with the industry and
community stakeholders.149
Youthlaw has developed its Street Smart Guide – a mobile website for young people that allows
quick access to information about common legal issues, such as police and protective services
officers’ powers, and what to do in the moment and after an encounter with legal authorities. 150
A number of organisations state in their submissions to the Review that creating legal information
tailored to a particular client group is important. In its submission, Youthlaw states that:
the role of [community legal centres] ─ as distinct from [Victoria Legal Aid] ─ is to engage with
the most vulnerable clients who otherwise would be denied access to the legal system …
Increasingly [community legal centres] are targeting these vulnerable communities by
delivering services through non-legal services engaged with these populations.
…
The most vulnerable client groups do not call the Legal Help line or directly seek legal
assistance online.151

WEstjustice submits that:
At times, a [community legal centre] will identify a gap in the provision of legal information
resources. This is particularly the case where the [community legal centre] is actively working
on the ground in local communities, in direct response to emerging legal need. In these limited
circumstances, the [community legal centre] may develop new legal information resources to
meet that emerging need.152
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Sometimes community legal centres lack the capacity to provide legal education to their
communities. One community legal centre told the Review that it would like to do more education
work, but the needs of case work can prevent this.153 Because of their limited capacity to develop
legal information materials, sometimes information that is provided on community legal centre
websites is limited to descriptions of the services that they provide, rather than providing legal
information to enable people to resolve their legal problems independently. Informed by its
extensive reviews of the available legal information in Victoria, the Victoria Law Foundation states
in its submission that:
In Victoria very few organisations provide a comprehensive range of legal information on their
websites. Organisation websites tend to focus on their services and provide minimal
contextual information. Victoria Legal Aid and Law Handbook websites are exceptions. 154

Some general legal information is provided on community legal centre websites. For example,
the Eastern Community Legal Centre provides a series of fact sheets on elder abuse,
neighbourhood disputes and trees, fencing, and tenancy matters. 155
Community legal centres and Victoria Legal Aid often work together to develop and provide legal
information and community legal education across Victoria, as noted in the discussion about
co-ordination in section 4.6. The joint submission from the Community Development and
Community Legal Education Working Group of the Federation of Community Legal Centres and
Victoria Legal Aid states:
With their close connections to their community and ability to respond quickly to emerging
issues, [community legal centres] are uniquely placed to develop projects highly attuned to the
emerging needs of different communities and particularly those communities who may be
otherwise hard to reach due to marginalisation and disadvantage. [Community legal centres]
have often acted as crucial incubators in which innovative projects can be trialled and their
effectiveness can be evaluated.156

In its submission, WEstjustice provides an example of a legal resource that was disseminated in
collaboration with Victoria Legal Aid for Communities of Burma in the west of Melbourne. A need
was identified for language-specific legal publications for ethnic minorities. In consultation with the
communities, a series of plain-language fact sheets on the law were developed that were
translated into community languages. The publications were then distributed State-wide through
Victoria Legal Aid’s online ordering system, and Victoria Legal Aid also used the publication in its
own face-to-face services.157
The Eastern Community Legal Centre received a Victoria Law Foundation grant and partnered
with Victoria Legal Aid, the Ringwood Magistrates’ Court, Eastern Domestic Violence Service,
Eastern Victims Assistance and Counselling Program, Victoria Police, and Anglicare Lilydale to
produce a short video called Steps 2 Safety. The video provides information in plain-language
about family violence and the process for applying for a family violence intervention order in the
Magistrates’ Court.158 It is available in five languages other than English.
The Springvale Monash Legal Service partnered with AMES Australia to provide education to
newly arrived young people. Workshops were provided and were intended to build attendees’
knowledge about their rights and responsibilities and to ‘increase their capacity to access
appropriate legal assistance’. Over 150 students participated, and the project’s success has
meant that other community legal centres have been contacted about replicating the education
program in their areas.159
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3.5

Face-to-face legal education

Community legal education that is provided face-to-face is also part of the legal information
landscape in Victoria.160 The Productivity Commission’s report found that, in general, ‘face-to-face
methods of delivery [of legal information] such as training courses, workshops and information
sessions are more likely to enhance skills and improve confidence than printed or online
materials’.161
The joint submission of the Community Development and Community Legal Education Working
Group of the Federation of Community Legal Centres and Victoria Legal Aid states that:
[community legal education] can typically comprise the delivery of legal education sessions,
events or projects, and the production of legal information or resources, which usually support
the in-person [education] activities.162

Face-to-face community legal education programs are aimed at providing their audience with
information to identify future legal problems. They can be provided in many ways, such as through
community events, arts projects, training, forums, conferences, and panels.163 Often, community
legal centres will provide face-to-face legal education to meet the particular needs of the
community they serve. These programs can be informed by the legal advice and services that
community legal centres provide, because of the opportunity those services present to identify
community needs.
In its submission to the Review, the Aboriginal Family Violence Prevention and Legal Service
Victoria highlights the importance of education programs, stating that ‘community legal education
and early prevention work is integral to increasing the availability of information in relation to the
legal system’.164 WEstjustice states that ‘community development and community legal education
are integral to the role and functions of a community legal centre’.165
Many submissions provide good examples of face-to-face education programs that have been
developed for particular client groups. For example, the Aboriginal Family Violence Prevention
and Legal Service Victoria runs a community legal education program that is:
designed to enhance Aboriginal women’s understanding of their legal rights and access to
legal avenues and support services. It draws on cultural strength to build resilience and reduce
vulnerability to family violence.166
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Face-to-face legal education is a subset of community legal education. The Law and Justice Foundation
of New South Wales considers that in its broadest sense, community legal education includes ‘not only
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Its community legal education program includes Sisters Day Out, which is a face-to-face day
workshop for Aboriginal women in a culturally appropriate setting. It draws on shared culture and
is intended to build resilience and self-esteem, to provide respite from life stressors, and to
provide legal information and encourage engagement with support services. Attendees participate
in a range of activities, including exercise, and beauty and relaxation therapies. 167 The program
has reached nearly 8,000 Aboriginal women in Victoria through 100 workshops since 2007.168
The Service also offers two other community legal education workshops: Dilly Bag, which is an
intensive workshop focused on culturally based healing and resilience, and Young Luv, which is
aimed at promoting healthy relationships for young Aboriginal women.169 The program was
externally evaluated in 2014 and received endorsement as a sound early intervention program.170
For young people, the Loddon Campaspe Community Legal Centre and Victoria Legal Aid
developed the Sex, Young People and the Law education program. This program provides
information to students about sexting, cyber-bullying, and sexual consent. Victoria Legal Aid
expanded the project and ran sessions in schools across the State. It also provided a tool-kit and
training to educators. Over 170 sessions have been run, reaching 5,500 participants.171
Springvale Monash Legal Service provides employment law workshops for young people on
common problems experienced by this cohort. 172 Springvale Monash Legal Service also works
with its local asylum-seeker communities to provide face-to-face legal education on employment
rights through its employment law clinic. 173 The Service responded to a need for this training
because of a lack of awareness about employment rights by newly arrived community members,
and the targeting of these members by employers.
Finally, WEstjustice has developed the My Name Project, which is targeted to the Melbourne
Burmese community.174 Different cultural naming practices have led to many Burmese refugees in
Melbourne’s west having inconsistent and incorrect identification documents, which create
barriers to accessing services. The project runs a pilot case work clinic to assist individuals to
remedy mistakes in their identity documents.
The Review acknowledges the role that face-to-face education programs play in providing legal
information to particular groups. However, for the purposes of this chapter, the Review did not
review or evaluate all of the legal education programs that are available in Victoria.

3.6

Court and tribunal websites

Each Victorian court and tribunal manages its own website. The Review notes that court and
tribunal websites aim to meet the needs of both practitioners and the general public. They also
aim to meet the Victorian Government accessibility standards 175 for websites, by ensuring content
is available to the widest possible audience. 176
Assisting self-represented litigants to navigate the court system is discussed further in Chapter 8
Self-represented litigants. Chapter 3 Diversion from civil litigation and the triage model discusses
the opportunities for courts and tribunals to improve their documentation and correspondence, by
including information about available legal assistance and dispute resolution services.
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3.6.1 Victorian Civil and Administrative Tribunal
The website of the Victorian Civil and Administrative Tribunal (VCAT) receives more than
3.8 million page views a year.177 The website has recently been re-designed, with the intention of
improving content, navigation and usability, and applying plain-language principles to all
content.178 It was launched on 20 July 2016.
The homepage features four main tabs, including ‘Case types’, ‘Steps to resolve your case’,
‘Upcoming hearings’ and ‘Forms, guides and resources’.179 Clicking on the ‘Case types’ tab takes
the user to a page with a list of the kinds of disputes that VCAT can hear, such as ‘Renting a
Home’.180 Clicking through to one of the topics then links the user to information about a range of
application types; for example, the ‘Renting a Home’ page includes information about applications
by a tenant or landlord, applications by a rooming house resident or rooming house owners, and
applications by a site tenant or site owner. There is a side panel on the page that links the user to
a range of resources and guidelines under the heading ‘Things I need’. Above this is a link to
‘Make an application’, which links a user to an online application tool that guides them through the
steps to make an application to VCAT online.
The VCAT homepage also features two prominent banners titled ‘Get started’ and ‘What to
expect’. The first of these links back to the ‘Case types’ page, while the second links to the ‘Steps
to resolve your case’ page. The titles of the banners are intuitive and directed to the individual
user’s need. The ‘Steps to resolve your case’ tab features a list of information to guide the user
through the VCAT process. This includes ‘Before you apply’, to ‘On final hearing day’, and ‘What
to expect after the final hearing’.181 Each of the links that can be clicked on under these headings
contains information and links to resources such as practice notes and guidelines. VCAT also has
a video, Taking it to VCAT, which is available on YouTube.182
VCAT undertakes accessibility audits of its website to ensure that it conforms to accessibility
standards.183 Users can click on a button to have the pages read aloud. Some general information
about VCAT is provided in eight different languages. 184
In its submission to the Review, VCAT recommends that it should work with the Victorian
Government to ensure its digital services are as accessible as possible, and to improve culturally
and linguistically diverse groups’ access to justice, including by the provision of legal information
in multiple languages.185

3.6.2 Magistrates’ Court of Victoria
The Magistrates’ Court of Victoria website received 1.2 million hits from 576,204 individual users
in the 2014–15 financial year, which is an increase of 13 per cent from the previous year.186
The website features a page on ‘Attending court’ that includes general information about when a
person must attend court, what happens if they do not attend, and bringing witnesses. 187
The page also contains links to ‘Legal Resources’ and ‘Legal Help Resources’. The link to the
‘Attending Court’ page is not, however, easily identifiable on the website’s homepage, because it
is not included as one of the main tabs at the top of the page, but is embedded in other content.
Nor are the links to ‘Legal Resources’ and ‘Legal Help Resources’ readily identifiable.
177
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The Magistrates’ Court has produced brochures on a range of topics, including Information Guide:
Fencing Disputes and Going to Court. These brochures contain information about who sits where
in the courtroom and what happens during a proceeding. 188 Some of the Magistrates’ Court’s
publications have been translated into Arabic, Chinese, Greek, Italian, Turkish, and
Vietnamese.189 These publications are difficult to locate on the Court’s website. They sit under a
tab called ‘Practice Directions and Publications’, and under a further publication category called
‘Brochures’. They are not immediately apparent to a person visiting the homepage.
The website also contains pages of frequently asked questions on a range of topics, including
drivers’ licence eligibility orders, civil and money matters, family law, infringements, and
intervention orders.190 The ‘Frequently Asked Questions’ page provides links to legal assistance
services and support services.
In its submission to the Review, the Magistrates’ Court states that,
Easy and flexible access to legal information requires investment into the justice system, to
ensure that legal advice and legal information is easily available to those who seek it. Much of
the information held by the Court could be easily available to individuals, organisations or their
legal representatives with investment into better technology.191

The Magistrates’ Court states there is severe pressure at its court counters caused by individuals
not having received information or advice about their case prior to attending court. 192 It also notes
that its phone lines are overloaded by people seeking information about basic case details, such
as hearing outcomes, bail conditions, and hearing dates.193 The Court states that:
A greater investment in online services could allow much of this information to be accessed by
appropriate agencies and court users without needing to call the Court. This would allow the
court registries more time to devote to more complex enquiries.194

The Magistrates’ Court also maintains a number of other websites, such as the Neighbourhood
Justice Centre website,195 and has recently developed a specialist website to explain the process
for family violence intervention order proceedings.196 The Magistrates’ Court family violence
website is an example of an accessible and user-friendly website. It includes plain-English videos
and written guidance to explain what happens before, during, and after a family violence
intervention order proceeding. These videos also include information about seeking legal
assistance from Victoria Legal Aid, community legal centres, or private lawyers prior to attending
court. Tailored information is provided for both the applicant and the respondent and a prompt
appears reminding users to delete their internet browsing history, for safety reasons. The next
stage of the website’s development will see the content translated into languages other than
English.197 However, the Review notes that when the term ‘family violence intervention order
Victoria’ was searched using Google, the specialised website appeared at the end of a list of
other links, including Victoria Legal Aid’s information page and pages from the Magistrates’ Court
website that are not as recent or navigable as the specialised website. 198
The Magistrates’ Court website is discussed in further detail in Chapter 8 Self-represented
litigants.
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3.6.3 Supreme and County Courts
Both the Supreme and County Courts’ websites are generally targeted to the lawyers of litigants
who are represented. Sections of information designed for community members are also
provided.
The Supreme Court of Victoria website has a page that is prominent on its homepage called
‘Going to Court’, which contains clear advice about courtroom etiquette, security screening, the
Court Network support service, and the Witness Assistance Service. 199 The Supreme Court’s
website also provides a range of self-help information packs for self-represented litigants on a
range of topics that are downloadable as PDF and Word files.200 These guides include information
about legal assistance that might be available to a self-represented litigant and about the Court’s
self-represented litigant co-ordinator.201 Information about the Supreme Court’s jurisdiction is
presented on its website by Division202 (such as ‘Common Law Division’) and List 203 (such as
‘Employment and industrial’ or ‘Property’), with a brief explanation of the matters that each can
hear.
The County Court of Victoria website has a tab entitled ‘Going to Court?’204, under which sits a
link to a page ‘Are you Representing Yourself’? 205 This page contains the Court’s Guide for
Self-Represented Litigants in the Civil Jurisdiction of the County Court.206 The Guide is
downloadable as a PDF file and is about 60 pages long. It contains a dictionary and links to legal
assistance services. The ‘Are you Representing Yourself?’ page also links to a YouTube video
about self-representation and provides the details of the Court’s self-represented litigant
co-ordinator. Otherwise, information on the County Court’s website needs to be navigated by
Division and List, which would require a person to understand legal terms such as ‘commercial’
and ‘common law’ and know within which category their proceeding falls. This presumes that
most County Court litigants will be represented and that the site will be accessed by litigants’
lawyers.
The websites of the Supreme and County Courts, and their resources for self-represented
litigants, are discussed further in Chapter 8 Self-represented litigants.

3.6.4 Other sources of information
For individuals wanting to locate hearing information, each of the above court and tribunal
websites features a page for the daily list in that jurisdiction. There is also the Victorian Courts
Interactive Hearing List, which contains daily lists for the courts and tribunals discussed above,
which can be filtered according to jurisdiction and searched, including for earlier dates. 207 Some of
the websites discussed above do not provide a clear link to this tool. 208

Supreme Court of Victoria, ‘Attending Court’, viewed 8 July 2016,
www.supremecourt.vic.gov.au/home/going+to+court/attending+court/.
200 Supreme Court of Victoria, ‘Representing yourself’, 8 July 2016,
www.supremecourt.vic.gov.au/home/going+to+court/representing+yourself/. This page is discussed further
in Chapter 8 Self-represented litigants.
201 See for example, Supreme Court of Victoria, Judicial Review – Self-Help Information Pack (2015), 5–6.
202 Supreme Court of Victoria, ‘Areas of the Court’, viewed 8 July 2016,
www.supremecourt.vic.gov.au/home/law+and+practice/areas+of+the+court/.
203 Supreme Court of Victoria, ‘Specialist areas of law’, viewed 8 July 2016,
www.supremecourt.vic.gov.au/home/law+and+practice/specialist+areas+of+law/.
204 County Court of Victoria, ‘Going to Court?’, viewed 8 July 2016, www.countycourt.vic.gov.au/going-court.
205 County Court of Victoria, ‘Are You Representing Yourself?’, viewed 8 July 2016,
www.countycourt.vic.gov.au/are-you-representing-yourself.
206 County Court of Victoria, A Guide for Self-Represented Litigants in the Civil Jurisdiction of the County
Court (2014).
207 ‘Daily List: Victorian Courts Interactive Hearing List’, viewed 8 July 2016, dailylists.courts.vic.gov.au/.
208 For example, the Court Services Victoria website, www.courts.vic.gov.au/ and County Court of Victoria,
‘Daily and Court Lists’, viewed 8 July 2016, www.countycourt.vic.gov.au/daily-court-lists.
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Court Services Victoria is a service provider to the Victorian courts and VCAT. Its website
provides some information about the Victorian court system, appearing in court, and jury
service.209 The website provides a basic overview of the main Victorian courts and tribunals,
and includes links to their websites, including to the daily lists for court and tribunal sittings. 210
The ‘Appearing in court’ page provides a description of and links to available legal assistance
such as community legal centres, the Law Institute of Victoria, Victoria Legal Aid, and Justice
Connect,211 and provides a description of the various roles in court, giving evidence, and oaths
and affirmations.212 There is also a section on ‘Jury service’, which includes information on the
jury selection process and trials.213 Court Services Victoria’s website was redeveloped in 2014
from a ‘portal website’ – an entry point to Victoria’s courts’ and tribunals’ websites – into a site
dedicated to Court Services Victoria.214 Court Services Victoria is not, however, a provider of
justice services, and therefore the information that it provides about the courts and VCAT is
limited.
The Fair Work Commission website is an example of information about tribunal processes that is
presented clearly to members of the public. It contains short, plain-language video summaries,
such as ‘How do unfair dismissal claims operate?’215 and ‘What happens at conferences and
hearings?’216 These videos provide step-by-step information, including about filing required
documents, the purpose of such documents, and how to prepare for hearings. The Commission’s
website also provides guides and ‘benchbooks’ that contain comprehensive information about
particular areas of its jurisdiction. For example, the Anti-bullying Benchbook is intended to assist
parties lodging or responding to anti-bullying applications under the Fair Work Act 2009 (Cth).217
It is also available as a PDF file, but can and is intended to be used as an interactive web guide to
step a person through a case. The benchbooks serve as useful guides, particularly for legal
practitioners representing clients in the Commission’s jurisdiction. This provides indirect benefits
to clients.
The Review notes the examples of community-oriented sections of websites provided by the
Federal Circuit Court and the Family Court. These contain a useful banner with icons titled ‘for
public’, ‘for lawyers’, ‘for government’ and ‘for media’. 218 Clicking on a banner filters information
and directs the user to resources targeted to their needs. For example, the ‘for public’ section
contains a list of items based on subject matter areas, such as ‘Separated couples and parents’
and ‘People with disabilities’, whereas the ‘for lawyers’ section contains information about more
technical legal matters such as ‘Practice Directions’, ‘Forms’, and ‘Legislation’. Similarly, the
Federal Court of Australia website features a clear icon for ‘Attending court’ that directs a
non-lawyer user to useful information such as ‘Commencing an action in the Federal Court’ and
‘Getting legal help’.219
Some in person support is provided at court by Court Network. Court Network is a group of
400 volunteers who approach court users, particularly self-represented litigants, and give court
tours, explain court procedures, sit with court users during hearings, and provide referrals to other
support services. Court Network provides court users with practical, non-legal information, and
support.220 Court Network is discussed further in Chapter 8 Self-represented litigants.
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The Review also notes the extensive materials produced by the Judicial College of Victoria.
The College is a statutory entity established by the Judicial College of Victoria Act 2001 (Vic) and
its functions are to assist the professional development of judicial officers and to provide them
with continuing education and training. The College has published a series of ‘benchbooks’ and
manuals that are designed to assist Victorian judicial officers in the conduct of cases.221
The publications include, for example, the Charter of Human Rights Bench Book,222 which
contains chapters on each right and operative provision of the Charter of Human Rights and
Responsibilities Act 2006 (Vic) (Charter). The Civil Procedure Bench Book223 is also intended to
assist in the application of the Civil Procedure Act 2010 (Vic) to cases. It contains commentary on
the effect of the substantive parts of the Act, in addition to practical quizzes and exercises. Most
of the College’s publications are available free online to the legal community, the public, and the
media.

3.7

Victorian Government websites

Government departments and agencies provide specialist legal information on particular topics,
as well as information about the areas of responsibility of the department or agency, on their
websites.
For example, Consumer Affairs Victoria is Victoria’s government-based consumer affairs
regulator. It provides a significant amount of legal information on its website under the broad
topics of: housing and accommodation, shopping, and motor cars. These topics are then broken
down into sub-topics, such as renting, building and renovating, refunds and returns, contracts and
sales calls, buying a used car, and car hire. 224 The website includes prominent tabs under which
information targeted to clubs and non-for-profits, and businesses is provided. There is information
in 20 languages on common consumer issues, such as door-to-door sales, and videos in seven
languages on consumer rights.225 The website features information for consumers with a
disability, and includes fact sheets in Easy English (discussed in section 4.5).226
The website of the Commissioner for Privacy and Data Protection provides information about the
operation and effect of the Privacy and Data Protection Act 2014 (Vic) and the Victorian
Information Privacy Principles, data security, privacy and law enforcement issues, and how to
make a privacy complaint.227 It provides a series of resources for the Victorian Public Sector, but
also for the public. The website features a tab ‘Privacy for the public’, which contains information
about how the Victorian Government protects personal information.

Judicial College of Victoria, ‘Publications’, viewed 29 July 2016,
www.judicialcollege.vic.edu.au/publications.
222 Judicial College of Victoria, Charter of Human Rights Bench Book, viewed 29 July 2016,
www.judicialcollege.vic.edu.au/eManuals/CHRBB/index.htm#57496.htm.
223 Judicial College of Victoria, Civil Procedure Bench Book, viewed 29 July 2016,
www.judicialcollege.vic.edu.au/eManuals/Civil/index.htm#30884.htm.
224 Consumer Affairs Victoria, viewed 15 July 2016, www.consumer.vic.gov.au/.
225 Consumer Affairs Victoria, ‘Other languages’, viewed 15 July 2016, www.consumer.vic.gov.au/resourcesand-education/other-languages.
226 Consumer Affairs Victoria, ‘Consumers with a disability’, viewed 15 July 2016,
www.consumer.vic.gov.au/resources-and-education/consumers-with-a-disability.
227 Commissioner for Privacy and Data Protection, ‘Short guide to the Information Privacy Principles’, viewed
18 July 2016, www.cpdp.vic.gov.au/menu-privacy/privacy-laws-and-standards/privacy-laws-and-standardsipp.
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The Victorian Equal Opportunity and Human Rights Commission hosts information about equal
opportunity and discrimination, racial and religious tolerance, and human rights. It features a
series of tabs in the middle of its homepage about ‘Discrimination’, ‘Human Rights’, and
‘The Workplace’.228 These take the user to detailed information on these topics. For example,
the page about the Charter sets out what the law covers, who is obliged to comply with the
Charter, and which government agencies can hear complaints related to the Charter. The website
homepage has a series of tabs at the top of the page inviting visitors to contact the Commission
or to lodge a complaint. The Commission also offers a live web-chat service. The Commission
provides core information in 20 languages other than English and in accessible formats.229
The Office of the Public Advocate’s website provides legal information about guardianship,
administration, and powers of attorney.230 This includes descriptions of the application processes,
flowcharts of the steps in the processes, and guides and fact sheets, including in plain and
Easy English.231 It also breaks down information according to the user, including tabs on ‘Advice
for attorneys’, ‘Advice for medical agents’, and ‘Advice for witnesses’. 232 Fact sheets are available
in 12 languages.233
VicRoads provides information about licences, car registration, and safety and road rules. 234
The site features short videos on eight of the most commonly misunderstood road rules, a
summary of recent changes to road rules, and an outline of relevant penalties. 235 In relation to
licences and registration, the site provides comprehensive information about key tasks such as
paying for registration and renewing a licence. 236 The information provided predicts and follows
actions that an individual would likely wish to take in visiting the site. There are some videos,
handbooks and fact sheets provided in 18 different languages, 237 and options for contacting
VicRoads using services such as the Commonwealth Government’s National Relay Service.238
Websites run by Victorian Government agencies are required to comply with various accessibility
standards and guidelines issued by the Government. 239 The Victorian Government has also
released its Information Technology Strategy 2016–2020.240 The second priority of the Strategy is
‘Digital Opportunity’, meaning that ‘Victorians should be able to interact digitally with government
services and information in a way that is useful, easy and always available’. In particular, the
Strategy states that:
[online c]ontent should be presented in clear language that is easy to understand. Citizens
should be able to transact and engage with government through mobile devices, such as
smart phones and tablets. In the digital era, the government will focus its digital design on
delivering consistent and simple citizen engagement channels.241
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240 Department of Premier and Cabinet (Victoria), The Information Technology Strategy – Victorian
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4. Issues considered by the Review
This section outlines key issues arising from the Review's consultations, submissions to the
Review, and research by the Review. The Review's findings and recommendations are set out in
section 5.
This section considers:


how accessible legal information can enable people to resolve their legal problems
independently;



the barriers to people accessing and using legal information to resolve their legal
problems independently;



distribution channels for legal information;



whether there are duplication or gaps in the existing legal information in Victoria;



the opportunities for better co-ordination in the development of legal information between
providers of that information; and



whether a primary entry point would be beneficial to enhance co-ordination and
streamline access to legal information.

4.1

Accessible legal information can enable people to resolve their
legal problems independently

As discussed in Chapter 1 Understanding legal needs, there is a ‘missing middle’ in the
community, comprising the many Australians who would not qualify for legal assistance but who
would be unable to afford a lawyer if they had a serious legal issue. The Productivity
Commission’s report notes that it is the poorest people in Australian society who are mainly
eligible for legal assistance, and those with the highest incomes who predominantly use
lawyers.242 Many on low to middle incomes could not afford to absorb high or unexpected legal
costs. The Productivity Commission estimates that legal assistance means testing across
Australia would see only eight per cent of households eligible for a grant of legal assistance. 243
The provision of accessible legal information might assist many in the ‘missing middle’ to respond
to legal problems independently. Providing accessible legal information and raising basic
awareness about the role of the law in everyday situations can improve a person’s legal
knowledge and capability, and equip them to respond to legal problems.244 Many people on
middle incomes are likely to have a greater capacity to use legal information to resolve, or begin
to resolve, their legal problems.
Victoria Legal Aid’s submission to the Review identifies legal information and the provision of
basic legal advice as a way of responding to the gap in affordable services for the ‘missing
middle’ and of diverting higher-capability people away from more intensive legal services, such as
phone or face-to-face assistance. If people are able to use online resources to assist themselves,
more intensive services can then be targeted to those who need them most:
A key objective of [Victoria Legal Aid’s] website is to strengthen the self-help tools available for
appropriate clients … less disadvantaged clients are encouraged to learn more about their
legal problem and what they may do to alleviate it without the need for intervention from
lawyers, courts and tribunals. In this way, the online legal information helps to, where
appropriate, reduce the demand on more expensive services such as the Legal Help phone
line and face-to-face appointments with [Victoria Legal Aid] lawyers.245
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VCAT states in its submission that having a website that is easy to navigate and directs people to
the information they need diverts unnecessary calls to VCAT and other support services. 246
As well as assisting individuals in the ‘missing middle’, accessible legal information has the
capacity to enable non-legal community workers to provide help to more vulnerable clients in
need of legal services.247 Community workers on the frontline require access to clear and
accurate resources to provide basic legal information or to enable referrals to appropriate legal
assistance services. The Review conducted a survey of non-legal community workers, which
included workers in healthcare, disability support, aged care, and financial services. Of the
156 respondents, 93.2 per cent stated that their clients generally ask them about legal issues,
while 46 per cent felt comfortable assisting their clients with such issues. 248 The survey is further
discussed in Chapter 1 Understanding legal needs.
Victoria Legal Aid and the Federation of Community Legal Centres note that when directed to
professionals such as workers in hospitals, employment programs, government agencies, family
violence services, indigenous services, and drug and alcohol services, legal information might
help to identify their clients’ legal problems and to provide assistance’.249 The role that non-legal
workers can play in identifying legal problems and the importance of triage is further discussed in
Chapter 3 Diversion from civil litigation and the triage model.
Fitzroy Legal Service recognised this need when it developed the Handbook. As previously
discussed, the Handbook’s intended audience is social workers, teachers, youth workers, and
community legal centres volunteers, who can use the Handbook to provide information to clients
seeking legal assistance.250
The Review acknowledges that legal information is not a response to all problems, even for
people who are highly capable of responding to some legal problems independently. Some legal
problems reach a level of complexity that requires more than access to legal information and
general advice, and some people will simply require more intensive services. In such cases,
people are likely to move up the services ‘pyramid’ discussed in section 2.1, and require triage
and referral to appropriate legal services. This is discussed in more detail in Chapter 3 Diversion
from civil litigation and the triage model.

4.2

Barriers to accessing and using legal information

The Legal Australia-Wide Survey (LAW Survey), conducted by the Law and Justice Foundation of
New South Wales in 2008,251 and the Productivity Commission’s report both examine the
problems that arise when people lack the knowledge and capacity to access and understand legal
information, and act on it.
As discussed in Chapter 1 Understanding legal needs, the LAW Survey highlights the impact that
a lack of understanding can have on the resolution of a person’s legal problems. It finds that
Victorians sought advice for half of their legal problems, and sometimes did not take any action in
relation to their legal problems because of stress, cost, or lack of knowledge.252 The Productivity
Commission finds that many people lack basic legal knowledge, are unaware that their problems
have a legal dimension and remedy, and are unaware of available legal assistance services
(except for legal assistance).253 These gaps in knowledge and legal capability can result in a
person failing to identify a legal problem, consulting non-legal advisers instead of legal experts,
or taking no action to resolve the problem. The Productivity Commission recognises that
particularly vulnerable groups might need additional assistance.
246
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A number of organisations that made submissions to the Review, particularly frontline service
providers, reflect these findings in their own experience. For example, Fitzroy Legal Service
states that '[t]he ability to identify a legal issue, or to obtain preliminary support in the process of
identifying a legal issue can be complex and challenging'.254
As identified in chapter 1, there are a number of indicators of socio-economic disadvantage that
are likely to be associated with legal needs and that can, in turn, create barriers for people to
identify their legal problems, access and use legal information, and seek legal assistance.
Submissions detail the barriers faced by different groups to access and use legal information
materials, such as:


low levels of literacy255 or cognitive difficulties;256



the need for more information provided in languages other than English; 257



no access or limited access to a computer, telephone, phone credit, or the internet;258



low levels of computer literacy;259



information being metropolitan-centric;260



inability to identify the nature of the legal issue; 261



lack of confidence to take action;262



in the case of women experiencing family violence, fear of retribution and fear that they
will not be believed;263



social stigma associated with the particular legal issue, shame about seeking help, and
fear of discrimination,264 including for lesbian, gay, bisexual, trans and gender diverse,
and intersex Victorians; and



distrust of the legal system265 or authority,266 or fear of children being removed, especially
for Aboriginal Victorians. 267

The Magistrates’ Court also submits that people often face barriers in seeking legal assistance
before they go to court, because they are unaware of where and how to seek help. The Court
states that ‘[t]his is exacerbated for vulnerable parties, who may be in fear for their safety, or have
cultural or language impediments to accessing the information they need’.268 A lack of legal
assistance and information about their case often means that people fail to understand court
processes and to communicate in the court environment, because they find the legal system and
its formality daunting.269
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Many submissions acknowledge the value of accessible, written legal information for people with
the skills and resources to find and use it, but distinguish this cohort from the people who are
experiencing one or more of the barriers listed above and who are likely to require additional
support. The Council to Homeless Persons summarises this distinction:
For consumers with adequate English language skills and who have access to Information
Communication Technologies (ICT), accessible information can empower them to resolve
legal and justice issues, to know their responsibilities and rights, and to access additional
support where required ... However, these resources cannot assist unless people identify that
their problem has a legal dimension that could be resolved, and/or prioritise resolving the
issue. They are also not useful for people whose cognition or literacy is inadequate to engage
with the written materials.270

In the Review’s survey of non-legal community workers, only 9.1 per cent of respondents indicate
that their clients are typically comfortable receiving legal information through online services, and
11.3 per cent said that their clients are comfortable receiving legal information through telephone
services. However, 30.2 per cent indicate that their clients would be comfortable receiving legal
information face-to-face.271
Fitzroy Legal Service highlights the important role played by face-to-face services in providing
access to justice to very vulnerable clients, over and above the assistance that might be available
through legal information materials and telephone advice.272

4.3

Distribution channels for legal information

Much of the existing legal information about the Victorian legal system, common legal problems,
and legal assistance services is provided online. As discussed in section 2.4, while not all people
have consistent access to a computer or smartphone and to the internet, statistics demonstrate
that the ‘digital divide’ between people with and without access to online technology is narrowing.
The Review heard about both the innovative uses of online technology to provide legal
information, and the continued need for ‘traditional’ methods to deliver legal information.

4.3.1 Innovative uses of online technology
Online technologies have the capacity to create new distribution channels for legal information,
and therefore make information about the law and the justice system more accessible to the
public. Professor Tania Sourdin writes that there are ‘three main ways in which technology is
reshaping the justice system’.273 The first is the use of technology to inform and advise people
about the law and the justice system. The second is the use of technology to replace functions
that were previously carried out by humans – for example, the filing of court registry documents.
The third is the use of technology to change the way that the legal system works – disruptive
technologies. Below, the Review sets out some examples of the innovative use of online
technologies to provide legal information.
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Online web-chat services can offer individuals flexibility when accessing information and advice
on legal issues. The Victorian Equal Opportunity and Human Rights Commission provides the
option of a live web-chat service between 9am and 5pm on weekdays. 274 VCAT member
Julie Grainger’s submission to the Productivity Commission highlights the successful overseas
example of Law Help New York’s program Live Help, which is a text-based live web-chat service
staffed by 125 volunteers.275 Victoria Legal Aid is currently considering the introduction of a live
web-chat service276 to better reflect that people are increasingly seeking legal information
online.277 A web-chat service would be an additional option to calling the Legal Help telephone
line for the many people who access Victoria Legal Aid’s website to obtain further information or
ask a question.
Youthlaw, in partnership with app developer Paper Giant and funded by a grant from the
Telematics Trust,278 developed Street Smart Guide,279 a website designed for use on mobile
phones to educate young people about their rights.280 After testing young people’s internet use,
Youthlaw determined that a mobile website would be more accessible than a mobile app, as it
would not need to be downloaded ahead of time. The Street Smart Guide has sections on police,
protective services officers, ticket inspectors, and security guards. It also offers advice on what to
do ‘in the moment’ and ‘after an incident’, as well as contact details to get help from Youthlaw.
Youthlaw also operates its Ask a lawyer service from online platforms, such as email and
Facebook, recognising that these are key ways to engage and provide information to young
people.281
Justice Connect Not-for-profit Law, in conjunction with Melbourne Law School and Neota Logic,
recently developed an innovative, interactive web application to assist not-for-profit organisations
to find and collate relevant legal information. 282 The app is free for anyone to use. It asks users a
series of simple questions and then provides a downloadable report of the most relevant
information based on the answers provided. Reports contain guidance on legal structures,
registering as a charity, and tax concessions.

Victorian Equal Opportunity and Human Rights Commission, ‘How the Commission can help’,
viewed 8 July 2016, www.humanrightscommission.vic.gov.au/index.php/how-the-commission-can-help.
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276 Submission 67, Victoria Legal Aid, 43, Recommendation 9.
277 As above.
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In 2014–15, Victoria Legal Aid funded the three-year Access to Justice Through Technology
Program283 through the RMIT Centre for Innovative Justice. Students, supported by mentors from
community legal centres and Victoria Legal Aid, are developing technology-based solutions to
common legal problems.284 Three areas that have been considered by the project to date are:


How do we ensure that we address the critical legal issues of women experiencing
family violence?



How do we make relevant information easy and available for clients and their support
workers so that they can deal with their fines more effectively?



How do we use technology for people with unmanageable debts so that they are able
to have their debts resolved and move on with their lives?285

Another technological development that has assisted in the provision of legal information is online
diagnostic tools that tailor information to an individual’s circumstances. An example of a website
that provides an interactive diagnostic tool is the unfair dismissal online quiz on the Fair Work
Commission’s website. Once a user has selected the ‘Unfair dismissal’ link from the
Commission’s homepage, they navigate to a page that links to a quiz: ‘Am I eligible to apply?’ 286
The quiz poses a series of questions about the termination of the individual’s employment and
provides summaries of information in response along the way. The quiz results in a finding about
the person’s eligibility to make a claim for unfair dismissal, and further information about how to
make a claim. This assists the individual to determine whether they meet the eligibility thresholds
to make an unfair dismissal claim, without them having to navigate through pages of online
content. The quiz provides tailored advice relevant to a person’s individual circumstances and
need for legal information. The Review acknowledges that this type of tool requires an individual
to identify that they might have an unfair dismissal claim in the first place.
Finally, there are examples from the United States of America of courts using online technologies
to enhance the public’s access to the justice system. The New York State Unified Court System
website hosts a page called ‘Representing yourself’, which contains information and relevant links
to a range of legal subjects, and to pages about ‘Court System Basics’ and ‘Court Case
Basics’.287 The homepage also links to a page called ‘DIY Forms’.288 This page contains a list of
various subject matters such as ‘Divorce’ and ‘When someone dies’, the corresponding court, and
relevant actions that a person might wish to take. Clicking on an action, such as ‘Uncontested
divorce’, takes the user to a site called LawHelp Interactive, which is a partner of the New York
State Unified Court System.289 In an interactive setting, the site then asks the user a series of
questions about their circumstances. It automatically generates and populates relevant court
forms for the user, and provides instructions for filing and steps to proceed. LawHelp Interactive
provides assistance to generate forms and materials for use in many courts in the United States
of America.290

RMIT University, ‘Access to Justice Through Technology’, viewed 8 July 2016,
www.rmit.edu.au/about/our-education/academic-schools/graduate-school-of-business-andlaw/research/centre-for-innovative-justice/what-we-do/access-to-justice-through-technology/.
284 Victoria Legal Aid, Annual Report 2014–15 (2015),15–16.
285 RMIT University, ‘Access to Justice Through Technology’, viewed 8 July 2016,
www.rmit.edu.au/about/our-education/academic-schools/graduate-school-of-business-andlaw/research/centre-for-innovative-justice/what-we-do/access-to-justice-through-technology/.
286 Fair Work Commission, ‘Unfair dismissal: Am I eligible to apply?’, viewed 8 July 2016,
www.fwc.gov.au/termination-of-employment/unfair-dismissal/eligibility.
287 New York Courts, ‘CourtHelp: Find the help you need to represent yourself in NY Courts’,
viewed 30 July 2016, nycourts.gov/courthelp/.
288 New York Courts, ‘DIY Forms’, viewed 30 July 2016, www.nycourts.gov/courthelp/DIY/index.shtml.
289 New York Courts, ‘DIY Forms FAQ’, viewed 30 July 2016, www.nycourts.gov/courthelp/DIY/faq.shtml#.
290 Law Help Interactive, ‘Find Forms’, viewed 30 July 2016, lawhelpinteractive.org/FindForms.
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Another example of a court system using technology to provide information about the law and
legal system is in Maryland (in the United States of America). In December 2015, the Maryland
judiciary launched a free application for smartphones and tablets that provides information about
the court system and the law.291 The app’s features include access to the People’s Law Library of
Maryland (the State’s legal information website), information about each court’s centre for selfrepresented litigants, one-page ‘tip sheets’ and short videos on legal issues and navigating the
court system, links to an interactive program that searches for relevant court forms in English and
Spanish, and a direct link for a user to call or connect via live web-chat service with lawyers at the
Maryland Courts Self-Help Center.
Beyond the provision of legal information, the opportunities presented by online dispute resolution
are further discussed in Chapter 5 VCAT small civil claims.

4.3.2 Traditional distribution channels
There is evidence that the production of printed legal information has decreased as more people
access materials online. For example, Victoria Legal Aid’s most recent annual report states that
its distribution of print publications has decreased by 37 per cent (to 252,205) as a result of the
new methods it uses to provide information.292
Despite the Victorian community’s growing access to the internet, however, submissions state
that there is still a place for print publications.
As noted in section 2.4, there are a number of factors, such as age, income, disability, and
language that can affect an individual’s ability to access information via the internet. The
Consumer Action Law Centre also notes that even where people have a reliable internet
connection and access, they ‘may not be comfortable using the internet for all transactions’.293
The Victoria Law Foundation’s submission to the Review states that ‘low-income and socially
isolated people are most likely to seek out or rely on in-person support from a trusted
intermediary, such as community workers, when seeking information and assistance’. 294
The Victoria Law Foundation identifies that intermediaries are likely to be helpful when providing
legal information to people from culturally and linguistically diverse communities, Aboriginal and
Torres Strait Islander people, people with low literacy skills, people with disabilities, and people
who are on a low income or otherwise disadvantaged. The Foundation has reported an increase
in the print publications it distributes, from 179,431 in 2014–15, to 280,750 in 2015–16.295
The Deakin Centre for Rural and Regional Law and Justice refers to community leaders and
community services that have established profiles as ‘conduits for information and referrals’.296
The Victorian Council of Social Service agrees that vulnerable and marginalised people can often
lack trust in government and legal systems, and so are more likely to seek help from services
where they have established relationships and trust. 297
Finally, the Victoria Law Foundation highlights that ‘the distribution of hardcopy publications can
“bring information to the community” rather than relying on them to “find the information”’. 298
It gives the example of distributing a pamphlet on the law relating to dogs and cats at veterinary
surgeries and council offices so people can pick it up and read it while they wait for their
appointment at these locations. The Foundation also states that this is a proactive way to inform
people of their rights and responsibilities before a legal problem arises. 299

Maryland Courts, ‘New Mobile App Improves Access to Justice’, viewed 30 July 2016,
www.courts.state.md.us/media/news/2015/pr20151209.html.
292 Victoria Legal Aid, Annual Report 2014–15 (2015), 19.
293 Submission 52, Consumer Action Law Centre, 31.
294 Submission 27, Victoria Law Foundation, 23, citing Community Legal Education Ontario (Centre for
Research and Innovation), Public Legal Education and Information in Ontario
Communities: Formats and Delivery Channels (2013).
295 Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
296 Submission 4, Centre for Rural and Regional Law and Justice, 4–5.
297 Submission 48, Victorian Council of Social Service, 25.
298 Submission 27, Victoria Law Foundation, 23.
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4.4

Duplication

Term of Reference 7 asks the Review to examine whether there is any duplication in services
provided by legal assistance providers, and options for reducing that duplication, including the
development of legal education material.
The Productivity Commission’s report makes the following comment on duplication of legal
information and education materials:
Having a range of organisations produce their own information and education materials helps
tailor services to the needs of particular audiences. However, this approach is resource
intensive, may lead to the duplication of effort and could result in the public accessing
incorrect information as each provider is left with a stock of material in need of updating as
laws and circumstances change.300

The distinction between ‘duplicated’ and ‘tailored’ legal information is important. Many
submissions to the Review contend that not all materials published on the same topic represent
true duplication if they are tailored to particular audiences. The Federation of Community Legal
Centres distinguishes between ‘unnecessary and wasteful duplication’ and ‘multiple providers
providing … legal education services or publications on the same topic but tailored to different
groups with different needs’.301 The Victoria Law Foundation notes that ‘publications targeted to
an audience’s needs and specific purpose are more likely to be effective’. 302
The submission from the Community Development and Community Legal Education Working
Group of the Federation of Community Legal Centres and Victoria Legal Aid illustrates the
distinction between duplication and tailored information:
Victoria's population is diverse and widespread; common legal issues will affect segments of
the community in different ways. Different [community legal education] responses are needed.
A newly arrived woman experiencing family violence with the threat from her partner being
deported will face different issues from an older woman experiencing family violence from her
ageing partner.303

Duplication versus tailored information: fines infringement
As noted by the Community Development and Community Legal Education Working Group of
the Federation of Community Legal Centres and Victoria Legal Aid, every community legal
centre and Victoria Legal Aid has clients facing fines, and the ‘volume of fines and the
different groups affected is diverse’.304
Victoria Legal Aid produces a booklet on fines for those who are more proactive in taking
action. However, other community legal centres have developed tailored resources on the
topic. Eastern Community Legal Centre and Barwon Community Legal Centre developed
brochures for Deakin University students about traffic offences. Youthlaw developed an online
fines kit for youth workers. Victoria Legal Aid also developed an online kit for clients in special
circumstances.305
Victoria Legal Aid notes that:
a quick glance at who is [providing information] about fines would seem to show
‘duplication’. In reality, this is a legal issue that requires more than one agency to
respond.306

These resources might contain similar legal information, but each is presented in a format that
is appropriate for the particular audience targeted.

300

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 162.
Submission 69, Federation of Community Legal Centres, 24.
302 Submission 27, Victoria Law Foundation, 24.
303 Submission 70, Community Development and Community Legal Education Working Group of the
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A number of stakeholders state in their submissions that there is no significant duplication of legal
information and community legal education materials in Victoria, with some noting that duplication
is necessarily limited by the scarcity of resources in the legal assistance sector. 307
Youthlaw states that legal information in Victoria is well targeted and that ‘perceptions of
duplication are unfounded’.308 The Victoria Law Foundation, which has comprehensively reviewed
available legal information for the purposes of creating its Everyday-Law website, agrees that
there is only limited duplication of effort.309
Victoria Legal Aid’s submission indicates that assumptions of duplication in legal information and
community legal education are partly made ‘because the strategy underpinning the information or
legal education tool might not be immediately apparent when viewing the material’.310 Victoria
Legal Aid contends that ‘[r]ather than pointing to two similar websites or community legal
education tools, there should be a focus on whether there is a duplication in information and
education strategies and if so whether the duplication is justified’. 311
Despite these submissions and the role for tailored information, the Review’s research shows that
there is some duplication and, at the least, fragmentation in legal education materials available in
Victoria. Some of the following serve as examples – these are not exhaustive.
In 2013 the Eastern Community Legal Centre, with other partners (including Victoria Legal Aid),
and funded by a Victoria Law Foundation grant, developed a short video called Steps 2 Safety
(also discussed in section 3.4).312 The video provides information in plain-language about family
violence and the process for applying for a family violence intervention order in the Magistrates’
Court.313 The video is available in five languages other than English. There is also a short
brochure on the intervention order process and a document that explains the role of the
Intervention Order Support Service at the Ringwood Magistrates’ Court in assisting applicants.
The new family violence website of the Magistrates’ Court (discussed in section 3.6.2) also
provides a comprehensive series of short videos on ‘What is Family Violence?’, 314 ‘What is a
Family Violence Intervention Order’,315 and ‘How to Make an Application’.316 These pages provide
text in plain-language that corresponds to those videos. In addition to these two resources,
Victoria Legal Aid provides extensive information about family violence intervention orders on its
website.317 It has a series of videos about family separation, including on ‘Dealing with family
violence’, which was adapted from resources developed by Legal Aid WA.318 There are other
services, such as the Domestic Violence Resource Centre Victoria, that also provide information
about intervention orders and family violence. 319

307

Submission 21, Fitzroy Legal Service, 16; Submission 47, Youthlaw, 13; Submission 53,
Consumer Action Law Centre, 49–50.
308 Submission 47, Youthlaw, 13.
309 Submission 27, Victoria Law Foundation, 24.
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315 Magistrates’ Court of Victoria, ‘What is a Family Violence Intervention Order’, viewed 15 July 2016,
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316 Magistrates’ Court of Victoria, ‘How to Make an Application’, viewed 15 July 2016,
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On the subject of wills, there is fragmentation in the provision of legal information. Victoria Legal
Aid provides an overview of subject-areas such as ‘Making a valid Will’, ‘Changing a Will’, ‘If
someone dies without a Will’, ‘Challenging a Will’, and ‘Administration of the estate’.320 The Law
Institute of Victoria also provides information that is intended for the community about wills and
estates on similar topics to those provided by Victoria Legal Aid. These include, ‘Who can make a
will?’, ‘What if there is no will?’, ‘Contesting a will’, and ‘Probate and letters of administration’. 321
The Victoria Law Foundation has identified a need for further information in this area, which it is
developing, because the materials identified are either not detailed enough, or are too technical to
be used as self-help tools.322
On the topic of fencing disputes, the Department of Justice and Regulation and the Dispute
Settlement Centre of Victoria have a comprehensive guide to fencing law in Victoria on its
website,323 as does the Victorian Law Foundation.324 The Magistrates’ Court provides a guide on
fencing disputes and the process to be taken to make a complaint under the
Fences Act 1968 (Vic),325 and the Eastern Community Legal Centre also has a brochure available
on its website about what to do when a fence is damaged or needs repairing. 326
Consumer Affairs Victoria is Victoria’s government-based consumer affairs regulator (further
discussion of the legal information resources provided by Consumer Affairs is in section 3.7).
It provides a considerable amount of legal information on everyday consumer law issues. The
Consumer Action Law Centre, which is a community legal centre that receives funding from
Consumer Affairs Victoria, also provides advice and fact sheets on consumer matters. In some
subject areas, the websites of each organisation link to relevant materials on the other. 327 In other
areas, there is some overlap between information provided on both sites, such as on the topics of
cooling-off periods for the purchase of motor vehicles328 and scams.329

Victoria Legal Aid, ‘Wills and Estates’, viewed 15 July 2016, www.legalaid.vic.gov.au/find-legalanswers/wills-and-estates.
321 Law Institute of Victoria, ‘Wills and Estates’, viewed 15 July 2016, www.liv.asn.au/for-thecommunity/legal-fact-sheets/wills-and-estates.
322 Information provided by the Victoria Law Foundation to the Access to Justice Review, August 2016.
323 Department of Justice and Regulation (Victoria), ‘Fencing law in Victoria’, viewed 17 July 2016,
www.justice.vic.gov.au/home/justice+system/laws+and+regulation/civil+law/fencing+law+in+victoria.
324 Victoria Law Foundation, ‘Fence laws’, viewed 17 July 2016, www.victorialawfoundation.org.au/fencelaws-0?_ga=1.200338022.998824042.1468715061.
325 Magistrates’ Court of Victoria, ‘Information Guide: Fencing Disputes’, viewed 17 July 2016,
www.magistratescourt.vic.gov.au/publication/mcv-information-guide-fencing-disputes.
326 Eastern Community Legal Centre, ‘Fencing Disputes: When your Fence is Damaged or Needs Repairing’.
327 For example, see Consumer Affairs Victoria, ‘Managing debt’, viewed 15 July 2016,
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328 Consumer Action Law Centre, ‘New car cooling-off period’, viewed 15 July 2016,
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329 Consumer Affairs Victoria, ‘Consumer scams’, viewed 15 July 2016,
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Finally, the Review notes the number of references on the Victoria Law Foundation’s EverydayLaw website to Victoria Legal Aid resources. The information on the Everyday-Law website under
its ‘Have a legal question?’ tab is divided into 11 subject matters on substantive areas of law.
These are further broken down into about 88 sub-topics, under which sit approximately 471 links
to legal information materials. Of those links, 111 are to Victoria Legal Aid materials and 13 are to
Victoria Law Foundation’s materials. This means that approximately 24 per cent of the links on
Everyday-Law are to Victoria Legal Aid materials, and approximately 3 per cent are to the Victoria
Law Foundation’s own.330 The areas for which there is the greatest cross-reference to Victoria
Legal Aid materials are ‘Crimes and fines’ and ‘Family, relationships and the law’. The subject
matter for which there is greatest cross-reference to the Victoria Law Foundation’s own
publications is ‘Housing and neighbours’.
The Victoria Law Foundation also states, from its experience in identifying duplication and gaps in
the legal information landscape and in administering its grant program, that many organisations
seek support from the Foundation to produce similar materials to those already produced by other
organisations.331

4.5

Gaps in information

Youthlaw and many other organisations submit that the key problem in the provision of legal
information in Victoria is gaps in information and the limited resources available for legal
assistance providers to keep existing resources up-to-date.332 Informed by extensive reviews of
legal information in Victoria that it conducted in 2013 and 2015, the Victoria Law Foundation
states that:
while some areas, such as family violence and divorce, are well covered by community legal
information, there are gaps in common areas such as wills and estates, easy to understand
information on mediation and other alternative dispute resolution services, and medical legal
issues.333

The Aboriginal Family Violence Prevention and Legal Service Victoria submits that the ‘availability
of legal information for Aboriginal women is extremely limited and this is exacerbated by and
compounds barriers in accessing the legal system’.334
The Centre for Rural Regional Law and Justice submits that there is a lack of legal education
materials targeted to rural and regional Victorians. It states that:
Despite the increase in technology-facilitated provision of justice-related information and
therefore of legal education materials to people who are geographically isolated, there
continues to be a disproportionate lack of access to information in regional and rural
communities … While more information is becoming available through the internet and
through smartphone apps, the opportunities for people in regional and rural communities to
engage actively with the information are still limited and sometimes the information itself, even
when it is accessible, is somewhat metropolitan-centric in its focus.335

The Federation of Community Legal Centres notes a gap in the provision of free legal advice and
assistance, including through Victoria Legal Aid’s Legal Help phone line, on employment law
matters (discussed in Chapter 1 Understanding legal needs). It states that JobWatch is the only
specialist employment law legal centre in Victoria, and that despite Victoria Legal Aid receiving
over 3,700 employment-related calls in the 2012–13 financial year, it had to refer about threequarters of these callers because it only provides employment law advice in relation to
discrimination.336 The Federation highlights that prisoners ‘have limited or no access to legal help
for issues other than their criminal law issues’. 337 It also supports ‘improvement in the legal
information conveyed on legal documentation such as infringements and notices to vacate’.338
330
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331 Meeting with the Victoria Law Foundation, 29 January 2016.
332 Submission 47, Youthlaw, 13.
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Some submissions discuss a lack of information about alternative dispute resolution.
The Victorian Multicultural Commission highlights that ‘[l]imited awareness and understanding of
[alternative dispute resolution] processes and service providers is a significant barrier to achieving
community use of alternative dispute resolution services’.339 The Centre for Rural Regional Law
and Justice notes that ‘the relatively low profile and/or presence of alternative dispute services in
regional and rural communities will mean that many people involved in disputes do not even
consider it as an option’.340 Alternative dispute resolution is further discussed in Chapter 4
Alternative dispute resolution.
The Victorian Health Services Commissioner observes that more information about medical
negligence could be made available in Victoria. The Commissioner provides some information,
but cannot give advice to the public.341
Non-legal community workers who responded to the survey conducted by the Review indicated
that there are gaps in information provided about the law and legal services that, if filled, would
assist their clients. These gaps include migration law, property law, and family law materials, the
provision of culturally appropriate education sessions for clients, and the availability of accessible
entry points for women who are experiencing family violence.342
The Review notes the Federation of Community Legal Centre’s comments about the kinds of
legal problems Victorians most experience, informed by the 2012 Legal Australia-Wide Survey.343
Some of the most frequently reported legal problems recorded by the Legal Australia-Wide
Survey relate to, in descending order, consumer law, crime, neighbour-related issues, credit and
debt, and employment law.344 Leaving aside crime, these are likely to be areas for which many of
those in the ‘missing middle’ (discussed in section 4.1) could use legal information materials to
resolve their problems independently or with minimal assistance. In the area of consumer law, the
main provider of information is Consumer Affairs Victoria, a government agency. In relation to
neighbourhood disputes, the main sources of information are the Dispute Settlement Centre of
Victoria and the Victoria Law Foundation in its publication Neighbours, the law and you.345 In the
area of wills, there is limited freely available information online about creating a will, as opposed
to challenging a will or intestacy. While less critical than criminal matters, the Federation notes the
capacity for civil matters to have adverse impacts on peoples’ lives, health, housing status, and
financial positions.346

339

Submission 75, Victorian Multicultural Commission, 15.
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4.6

Lack of accessible legal information

Submissions to the Review also identify gaps in the clarity and accessibility of legal information. 347
For example, the Victoria Law Foundation notes that there is a gap in the availability of legal
information resources in languages other than English. It also states that where material is
available, it tends to be about how to use services or connect to translation services rather than
substantive information about common legal problems.348 The Foundation submits that:
In 2013, LOTE [languages other than English] material was often hard to find or very limited …
By 2015, there had been some expanded provision of LOTE resources, but they were still not
consistently or systematically provided. Another issue that remains is the signposting and
contextualising of LOTE resources for non-English users. LOTE resources are often hard to
find and the explanation of what they are for and how they can be used is often lacking or too
sophisticated.349

The Hume Riverina Community Legal Centre states that:
Although there is a significant amount of general information available in Victoria about legal
assistance services, the civil justice system and general information for common legal
problems, the fact that much of this information is fragmented across various information
providers, available only in English and provided in an online format means that it is extremely
difficult for the information to reach those who are unfamiliar with digital technologies, have no
access to internet for reasons such as poverty, or lack English language ability.350

It recommends that the Victorian Government ‘[d]evelop a website comparable to LawAccess
NSW in multiple languages and formats, including detailed civil law information about how to
self-represent’.351 The availability of information about self-representation is discussed further in
Chapter 8 Self-represented litigants.
The Victorian Multicultural Commission recommends that access to more culturally responsive
information services could be achieved by ‘[t]ranslating all publicly available legal information or
self-help resources into community languages and distributing to key community locations’. 352
It also suggests efforts such as using ‘community radio to broadcast legal information to diverse
groups in their own language’.353
The Victoria Law Foundation states that there is a need for more information that is presented in
an accessible manner. The Foundation submits that much of the available legal information ‘is too
complicated for a general public audience … and is not consistent with plain-language
guidelines’.354 This point is consistent with responses received in the Review’s survey of
community workers.355 The use of plain-language content and the development of Easy English
materials can assist in the provision and reception of legal information.
The Centre for Innovative Justice recommends that efforts be made by government to:
Increase the availability of accessible information on legal assistance services and the
Victorian justice system as a whole. This includes supporting the use of plain English court
forms and Orders not only to increase the capacity of users to understand these Orders but to
comply with them.356

347

See, for example, Submission 41, Springvale Monash Legal Service, 1; Submission 58, Hume Riverina
Community Legal Centre, 7.
348 Submission 27, Victoria Law Foundation, 16.
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In its submission to the Review, the Law Institute of Victoria submits that ‘[E]asy English guides
and other accessible information can assist in directing claims through the [court] system’357
and identifies a lack of Easy English guides to assist people in navigating courts and tribunal
processes:
there continues to be a lack of comprehensive Easy English documents to describe court
processes and legal rights. The [Victorian Parliamentary Law Reform Committee] found this
issue to be ‘one of the biggest barriers to accessing legal advice and information’ for people
with cognitive impairment.
…
Developing these documents and providing training for support staff to be able to
communicate them to people with an intellectual disability is a relatively low-cost way of
increasing knowledge of legal rights and processes (and therefore access to justice) for
people with a disability. 358

The Law Institute of Victoria states that the jurisdictions most frequented by people with a
cognitive impairment who would most benefit from the availability of further Easy English
documents are the:


Magistrates’ Court (criminal matters);



family jurisdiction in the Children’s Court; and



Human Rights List at VCAT, particularly in guardianship and detention matters.

An example of the use of plain-language content in communicating about everyday interactions
with the law is the website www.gov.uk. This website provides one point of entry to information on
a range of everyday issues that might be relevant to or the responsibility of more than one
government department.359 The website includes materials on rights, obligations, and legal
processes, and provides plain-language information on 16 broad subject matters, for example,
‘Housing and local services’. The website aims to provide civic information in a ‘simpler, clearer,
faster’ manner, in line with the United Kingdom (UK) Government’s general guidance on online
content design.360 This guidance was developed by the Government’s central Digital Service after
a wide-scale analysis of UK Government agency websites. The guidance on plain-language
content includes:


being clear, informative, and to the point;



using short sentences and simple vocabulary;



explaining legal terms in plain-language;



not using footnotes;



avoiding capitals;



understanding how people read online content; and



not publishing everything about a topic, but including only information that people need to
complete a task.

An example of Easy English resources are the guides to reporting crime developed by Victoria
Police, in partnership with the Victorian Equal Opportunity and Human Rights Commission.361
Finally, the Victoria Law Foundation notes that many of the online legal information sources it has
reviewed do not meet best standards in terms of usability. Those sources include online legal
information provided by government. The Victorian Legal Assistance Forum’s Best Practice
Guidelines for the Development and Maintenance of Online Community Legal Information in
Victoria (discussed in section 2.2) suggest that in order to meet usability and accessibility
standards, there should be consideration of accessibility for users with a wide range of disabilities,
357
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as well as clear menus and search functions, and the ability for a website to be viewed across a
range of platforms, such as Firefox, Safari, and Google Chrome.362 Informed by its reviews of
Victorian legal information, the Victoria Law Foundation states that:
The quality and suitability of content suggested that it had neither been produced in
consultation with the proposed audience nor undergone usability testing. Information,
particularly PDFs based on print publications, was rarely reformatted to read online. While
there is an ongoing shift to providing information in more accessible HTML and Word formats,
often resources were provided only in PDF. Other alternative formats that may assist users
such as videos and audio options were available in only a limited number of cases. 363

4.7

Co-ordination between information providers

The Productivity Commission identifies better co-ordination between service providers as a key
way to minimise unhelpful duplication and maximise efficiency with limited resources when
producing legal information.364 The Commission states that co-ordination would involve service
providers sharing high-quality legal information and adapting it to meet the needs of their clients,
rather than forcing service providers to adopt a ‘one size fits all’ approach to legal information. It
suggests that the legal assistance forums in each State and Territory, such as the Victorian Legal
Assistance Forum, 365 would be best placed to co-ordinate the production of and funding
allocation for legal information materials and community legal education projects. 366
To the extent that there is duplication in the provision of legal information in Victoria, submissions
to this Review agree that co-ordination between the providers of that information is the solution.
As well as preventing duplication, co-ordination and information sharing can allow an information
provider to identify a project that can be modified or ‘up-scaled’ for a new audience.367
Submissions highlight that co-ordination already occurs in Victoria and that efforts are made to
avoid duplication.368 For example, several submissions to the Review refer to the National
Association of Community Legal Centres Community Legal Education and Reform (CLEAR)
database as a means of identifying existing publications and minimising duplication. 369 This
database is a central repository of legal information and community legal education resources
developed by community legal centres and other legal assistance providers across Australia. 370
The Community Development and Community Legal Education Working Group of the Federation
of Community Legal Centres and Victoria Legal Aid state that it is now a common feature of
grants for community legal education projects that project resources be uploaded to the CLEAR
database. The submission describes the utility of the CLEAR database as:
an important and well-utilised tool for legal assistance providers across Australia to upload and
share their [community legal education] and law reform projects. Anyone considering a new
[community legal education] project can check CLEAR to see whether similar work has
already been undertaken.371
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Guideline 1 of the Victorian Legal Assistance Forum’s Best Practice Guidelines for the
Development and Maintenance of Online Community Legal Information in Victoria provides that
services should:
conduct research before undertaking a new project. All new online legal information projects
should be thoroughly researched to determine if similar resources already exist and if there is
a real need for the project. Resources such as the CLEAR database and Everyday-law.org.au
are a good place to research what is available.

The Review notes that the CLEAR database is a national resource, and therefore some of its
content might not be relevant to Victorian community legal centres.
The submission of the Community Development and Community Legal Education Working Group
of the Federation of Community Legal Centres and Victoria Legal Aid notes the regular meetings
of national and Victorian community legal education networks, which include representatives from
community legal centres and legal assistance commissions, to enable collaboration and
information sharing.372 The Working Group is one example, which the submission states ‘plays a
crucial role in sharing [community legal education] work among community legal centres to
ensure new community legal education projects are developed without unnecessary
duplication’.373 The Working Group’s strategies include regular meetings of its broad membership,
which allow for information sharing about projects in development. 374 The submission also states
that community legal centres and Victoria Legal Aid ‘maintain strong relationships with each other
to collaborate where feasible and minimise the risk of duplication’. 375 It states that Victoria Legal
Aid and the Working Group meet to share information, undertake joint projects, and host annual
professional development and cross-sector events to co-ordinate legal information.
The joint submission from the Working Group and Victoria Legal Aid identifies several case
studies where collaboration and the sharing of legal information made ‘up-scaling’ of existing legal
information possible.
Case study: Do Not Knock community legal education campaign
The Consumer Action Law Centre and Footscray Community Legal Centre developed a
campaign distributing ‘do not knock’ stickers to discourage traders from knocking on doors
and exploiting vulnerable consumers. In collaboration with Victoria Legal Aid and Financial
Counselling Australia, the project was rolled out State-wide. Education sessions were
provided to vulnerable communities, videos and flyers were developed, and more than
300,000 ‘do not knock’ stickers were distributed.

Case study: Legal Lingo Bingo
Eastern Community Legal Centre developed a game called Legal Lingo Bingo as an
interactive way to explore common legal issues through a variation on the traditional bingo
game. It ran the game at a number of community legal education workshops, including at
English as a second language classes and with groups of young people. 376 The Peninsula
Community Legal Centre then became aware of the game through its participation in the
Community Development and Community Legal Education Working Group of the Federation
of Community Legal Centres and the CLEAR database. It adapted Legal Lingo Bingo to
provide legal information to particular groups in its area, such as wills information for seniors,
tenancy information to young mothers, and general referral information for community
workers. Other community legal centres in Victoria have also adapted the game.377
372
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Despite the existing mechanisms for co-ordinating the production of legal information, as noted in
sections 4.4 and 4.5, there are still some gaps and duplication in legal information in Victoria.
The Victoria Law Foundation’s research shows that legal information in Victoria is fragmented
over more than 100 websites, is of variable quality, and is often presented with limited context.378
The Foundation also highlights in its submission to the Review that only 19 per cent of the 3,000
community legal resources it reviewed met best practice standards. 379

4.8

A primary entry point for legal information and legal assistance
services

As outlined previously, Victoria has a number of telephone helpline services and online legal
information sites. These are fragmented,380 and there is no entity in Victoria that is responsible for
central oversight of the quality and consistency of legal information. Nor is there a central agency
whose task it is to review and track the available information, identify gaps and duplication, and
facilitate further co-ordination of materials and information sharing.
This situation can result in barriers to people finding the most appropriate information and legal
assistance to their circumstances. For example, the Consumer Action Law Centre notes that
people who search for legal information online are often presented with for-profit services, such
as debt management firms that can exacerbate a person’s financial problems.381
The Productivity Commission states that ‘[a] well-recognised entry point – consisting of a
telephone helpline and an online resource – can act as a visible entry point into the civil justice
system’.382 Submissions to the Productivity Commission’s inquiry identify the benefits of a
well-recognised primary entry point to the civil justice system as:


raising community awareness of where to start looking for help for a legal problem;



enabling non-legal service providers to more easily provide appropriate referrals to legal
services;



reducing the burden on community legal centre telephone advice and triage services; and



co-ordinating legal assistance referrals.383

Many submissions to this Review support having a primary entry point for legal information and
legal assistance services in Victoria.384 Youthlaw states that a primary entry point in Victoria
‘would provide pathways to assistance for people who are not able to resolve their issues through
self-help’.385 Hume Riverina Community Legal Service states that ‘Victoria lacks an authoritative,
coordinated and highly visible free online legal information provider’. 386 It argues that the absence
of this resource leads people to take no action to manage their legal problems or to consult
non-legal advisers.387 Justice Connect supports having a centralised entry point, ‘including a
website and telephone advice line, which consolidates existing resources and simplifies the
process of accessing legal advice and information about the availability of legal assistance
services’.388
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The Victoria Law Foundation submits that the legal information sector would benefit from
clarification by government as to how it sees the distinct roles of the Foundation, Victoria Legal
Aid, and community legal centres.389 It also supports a ‘central legal information website and
telephone help line as a “well-recognised entry point”’, but notes that multiple entry points are
necessary for individuals to obtain legal information and assistance. 390 The Victoria Law
Foundation submits that one agency (itself) should:
be appointed to coordinate the collection, analysis and distribution of information on legal
information in Victoria. This includes: identifying currently available material, tracking quality,
identifying gaps, better understanding how Victorians use and access legal information and
identifying opportunities and strategies for improving the provision of legal information material
in Victoria.391

The Victoria Law Foundation states that ‘[c]entral coordination of the development of material to
standards that meet the community’s needs, and identifies gaps, would ensure the best allocation
of resources and the best results for the public’.392 The Foundation proposes that its EverydayLaw website be further developed to be the online entry point to legal information in Victoria, in
conjunction with Victoria Legal Aid’s Legal Help telephone line.393
Victoria Legal Aid’s submission to the Review advocates for the expansion of its website and
Legal Help telephone line as the main entry point to legal information and the legal assistance
sector in Victoria, including by providing extended hours, a live web-chat service, and greater
integration between its website and telephone line.394 Inner Melbourne Community Legal and
the Federation of Community Legal Centres support the expanded operation of the Legal Help
telephone line as the primary entry point for people seeking assistance in the Victorian justice
system.395 WEstjustice also notes the importance of the Legal Help telephone line, and states that
further integrating this line with community legal centres would be beneficial. 396

4.8.1 Characteristics of an effective primary entry point
The Review considered the characteristics that an effective primary entry point for legal
information and legal assistance services should have.
Submissions identify that one of the key characteristics of an effective primary entry point to legal
information and the legal assistance sector is that the entry point is well known and highly visible
to the public, and convenient to use.397 A highly visible entry point would enable legal information
to reach the greatest number of people and would make it easier for individuals to navigate the
system. A key finding of the Productivity Commission’s report is that while information and advice
is available on a range of legal topics, much of it lacks visibility. 398 The Productivity Commission
notes that ‘[i]nformation and assistance are of little value if people are not aware of these services
or do not know how to access them’.399
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The visibility of a primary entry point can be increased in a number of ways. The Victorian Legal
Assistance Forum Best Practice Guidelines for the Development and Maintenance of Online
Community Legal Information in Victoria emphasise the need to raise awareness of new legal
information resources in order to improve their effectiveness and avoid duplication. 400 In the
online space, the Victoria Law Foundation observes that users choose one website over another
if it is authoritative and appears at the top of search results on Google. 401 The Victoria Law
Foundation’s submission notes that search-engine marketing (including paid advertisements and
search-engine optimisation) and government endorsement of an online resource, are useful for
increasing community awareness of particular legal information resources. 402
A primary entry point with a well-recognised brand would enable other legal and non-legal service
providers to refer clients more easily, without needing to maintain wide referral networks.403
The Productivity Commission’s report states that LawAccess NSW, which is the governmentoperated access point for legal information online and over the phone, has relieved the burden on
and benefited legal service providers, including community legal centres, in New South Wales. 404
The Productivity Commission also notes that for the most part, ‘Australians have limited
awareness of the different legal assistance providers available, with the exception of legal aid’.405
Another key characteristic of an effective primary entry point is that, in addition to providing legal
information, it should have strong networks and connections to other legal assistance providers,
and possibly provide legal assistance services itself. The Productivity Commission states that
‘[w]ell-recognised entry points need to be connected to a range of legal assistance services to
ensure appropriate referrals’.406 Referrals are discussed further in Chapter 3 Diversion from civil
litigation and the triage model.
Victoria Legal Aid’s submission to the Review outlines the role of a well-recognised entry point:
A main, well-signposted contact point facilitates access to legal assistance for people who
recognise they have a legal problem and are ready to take action. A central entry point
provides a mechanism for coordinating preliminary legal needs assessments and referrals,
monitoring statewide demand and evaluating the effectiveness of service delivery across the
sector.407

Victoria Legal Aid notes that its legal information materials are integrated with its direct service
provision model to complement its legal practice and Legal Help telephone line. Its online
resources are often emailed directly to clients after they have been provided with information
through the Legal Help telephone line, and printed resources are provided to clients at the end of
face-to-face advice sessions.408
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The Victoria Law Foundation considers that a primary entry point should have responsibility for
co-ordinating legal information, including by tracking quality, identifying gaps, and identifying
opportunities for improvement of legal information in Victoria. 409 By maintaining strong networks to
community legal centres and other non-legal services, a primary entry point could co-ordinate and
work with these services to identify opportunities for new legal information and for improving
existing materials.410 Being embedded in the legal assistance sector would enable a primary entry
point to:


recognise gaps and duplication in available legal information;



react to fill any such gaps, minimise duplication, or meet a particular need;



co-ordinate the development and dissemination of legal information materials, including
specialised materials that are created by community legal centres to meet their
communities’ needs;



work with providers of legal information to ‘up-scale’ existing resources to tailor them to
particular parts of the community; and



track the quality, consistency and currency of legal information, and develop strategies to
promote standards.411

4.8.2 A primary entry point would not assist all people
The Productivity Commission’s report acknowledges that some disadvantaged people would not
access a single entry point and might require additional assistance:
Well-recognised entry points are not intended to be the only way into the civil justice system,
but as highly visible ‘first ports of call’ that many people can use to get information, minor
advice or referrals to other services.412

While supporting a well-recognised entry point for legal information and legal assistance services,
submissions to this Review emphasise the need for multiple pathways to access legal information
and legal assistance services. Submissions also caution against having a single entry point to the
exclusion of other entry points.413 As Youthlaw states, ‘[t]he most vulnerable client groups do not
call the Legal Help Line or directly seek legal assistance online’. 414 The Aboriginal Family
Violence Prevention and Legal Service notes that while a single entry point might be useful, not
all Victorians ‘are in a position to seek legal services and seek them in the same manner’. 415
The Victorian Council of Social Service submits that vulnerable people are more likely to turn to
trusted services than a central online portal:
Some very vulnerable Victorians, including people experiencing homelessness and Aboriginal
and Torres Strait Islander people may be less likely to seek support through a single access
point, especially where it is delivered by a more formal, mainstream service. Some
marginalised or vulnerable people lack trust in government and legal systems, and are
reluctant to engage in a mainstream system.416

409

See generally Submission 27, Victoria Law Foundation, 25.
As above.
411 As above.
412 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 167.
413 Submission 27, Victoria Law Foundation, 7; Submission 36, Peninsula Community Legal Centre, 3;
Submission 47, Youthlaw, 7; Submission 48, Victorian Council of Social Service, 25; Submission 54,
Aboriginal Family Violence Prevention and Legal Service, 15; Submission 58, Hume Riverina Community
Legal Service, 8–9; Submission 59, Law Institute of Victoria, 51, Submission 63, Justice Connect, 16.
414 Submission 47, Youthlaw, 7.
415 Submission 54, Aboriginal Family Violence Prevention and Legal Service, 15.
416 Submission 48, Victorian Council of Social Service, 25.
410

138

Chapter 2 Accessible information about legal issues and services
The Aboriginal Family Violence Prevention and Legal Service also notes the mistrust that some
Aboriginal people have for the capacity of mainstream legal and support services to respect the
needs, autonomy, and wishes of Aboriginal victims/survivors of family violence. 417 The Victorian
Multicultural Commission notes that some people from culturally and linguistically diverse groups
have past experiences of persecution that result in a fear of authority, making them more likely to
seek advice from friends and family, trusted service providers, and community leaders, rather
than an unfamiliar legal service provider.418

5. Findings
There are many providers of legal information in Victoria. While much of the available legal
information is targeted to specific audiences, an internet search for a common legal problem will
nonetheless return hundreds of results. This can make it difficult for a person to distinguish
between good and poor information, between Victorian information and information relevant to
other jurisdictions, and between accurate and out-of-date information.
Community legal centres and other legal service providers are well placed to identify the specific
needs of their communities, and are a source of intelligence about what legal resources are
required and useful to the community. However, it can be difficult for individual community legal
centres and other providers of legal services to maintain current and easily accessible resources.
Material developed by individual community legal centres and community organisations risks
becoming quickly out-dated because of the limited capacity of organisations to revise material.
To develop legal information for the community requires specialist skills. The Review notes that
community legal centres might also have limited resources to independently develop legal
information that meets the broad needs of the community, or to distribute such materials widely.
The Review acknowledges the work already being done to co-ordinate the development of legal
information, including through forums and databases. There have also been efforts to create
central portals of legal information, including the Everyday-Law website and the Victoria Legal Aid
website. If left to develop, these tools might well continue to serve as useful entry points for legal
information in Victoria. However, the Review observes that there is fragmentation, some
duplication, and some gaps in existing legal information. Further, while the standard of some legal
information is excellent, the overall quality of information available to the community is variable.
Improvement would be achieved more efficiently and quickly if targeted action were taken to
develop a central entry point for access to legal information, rather than allowing existing legal
resources to develop over time.
Victoria would benefit from a primary entry point to legal information and legal assistance
services. The entry point should oversee and co-ordinate the development of legal information
materials. Its functions should go beyond providing legal information, and include providing triage
services and referrals into further legal assistance services as required.
For the reasons articulated below, Victoria Legal Aid is best placed to be the primary entry point
to legal information and legal assistance services. Because more people than ever have access
to computers, smartphones, and the internet, much of the available legal information in Victoria is
provided online. The primary entry point to legal information and legal assistance services should
be the Victoria Legal Aid website, with support from an expanded Victoria Legal Aid Legal Help
telephone line.
It is not intended that Victoria Legal Aid be the only entry point. Alongside establishing a primary
entry point, there must also be a ‘no wrong door’ approach to assisting the most vulnerable
people who might not seek assistance from such an entry point. Further, a primary entry point
should not detract from the capacity of community legal centres to recognise legal information
needs, and develop meaningful resources and face-to-face education targeted to their
communities. Rather, a primary entry point would enable better co-ordination, sharing,
improvement, and harnessing of such resources for use across the State.
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While Victorian courts and tribunals should continue to be the main providers of information about
their jurisdictions, processes, fees and forms, they are encouraged to consider ways to make their
websites and materials more navigable and accessible. This could include the provision of
information in languages other than English, in plain-language, and in Easy English.

5.1

Victoria Legal Aid as the primary entry point to legal information
and legal assistance in Victoria

The Review considers that Victoria would benefit from a primary entry point to legal information
and legal assistance services. The primary entry point would be an authoritative source of
information about legal issues, and would simplify the process of finding legal information for
many Victorians who face a legal problem and want to take the first steps to resolve it.
Importantly, a primary entry point would need to provide triage services and referrals to further
legal assistance as required (discussed further in Chapter 3 Diversion from civil litigation and the
triage model).
The primary entry point should also have responsibility for managing the co-ordination of publicly
funded legal information in Victoria. The functions of the primary entry point would include to:


recognise gaps and duplication in available legal information;



react to fill any such gaps, minimise duplication, or meet a particular need;



co-ordinate the development and dissemination of legal information materials across the
State, including specialised materials that are created by community legal centres to meet
their communities’ needs;



work with providers of legal information to ‘up-scale’ existing resources and to tailor them
to particular parts of the community;



ensure that legal information materials meet best practice and accessibility standards,
including the provision of materials in plain-language, Easy English, and languages other
than English; and



track the quality, consistency and currency of legal information, and develop strategies to
promote standards.419

To perform these functions, a primary entry point for legal information and legal assistance
services must be well known to the public and have strong links to the legal assistance sector.
High visibility and brand recognition by the community would mean that resources reach the
greatest number of people. Having strong networks in the legal assistance sector and providing
legal assistance services itself would allow a primary entry point to make referrals easily, to
identify gaps in legal information, and to work with community legal centres and other legal
services to identify opportunities for new legal information, and for improving existing materials.
In determining where a primary entry point for legal information would be best placed in Victoria,
the Review considered the position of existing legal information providers to fulfil this important
role. In particular, it considered Victoria Legal Aid and the Victoria Law Foundation, which are
currently the two main providers of general legal information in Victoria.
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Victoria Legal Aid has strong brand recognition, as demonstrated by the success of the Victoria
Legal Aid website and its Legal Help telephone line. In 2014–15, the Victoria Legal Aid website
recorded 1.4 million sessions and 3.9 million page views. 420 In 2014–15, Legal Help received
114,391 calls, and in the past two financial years, calls have increased by 36 per cent.421 In 2012,
the Legal Australia-Wide Survey found that 41 per cent of respondents could freely recall or name
‘legal aid’ and 87.7 per cent recognised the name when cued.422 This recall demonstrates the
high level of brand recognition that legal aid commissions have and is consistent with the
Productivity Commission’s statement that legal aid commissions should ‘leverage their high
visibility to transform their helplines and websites into well-recognised entry points’.423
In contrast, the Victoria Law Foundation’s Everyday-Law website received 117,185 visitors in
2015–16.424 The visitor traffic to Everyday-Law is increasing, and the Foundation has a presence
in other online forums such as social media. Both websites now appear in the top several search
results for a number of common legal problems, and Everyday-Law is increasingly visible in
searches due to the recent Google AdWords Grant it received. However, Victoria Legal Aid
remains better known – a natural consequence of the size of the organisation and its broader role
of providing legal assistance to the Victorian community. Much has changed since the
recommendation in 2007 that the Victoria Law Foundation should focus on providing legal
information. In 2006–07, Victoria Legal Aid’s website had only 204,067 visitors 425 and only
63 per cent of Victorian households had access to the internet. 426 Victoria Legal Aid has
significantly increased its presence in the provision of legal information in the years since then.
While the Victoria Law Foundation has undertaken work to promote Everyday-Law, and while its
views are increasing, it currently lacks Victoria Legal Aid’s level of visibility and brand recognition
in the general community.
As a legal assistance provider, Victoria Legal Aid is well placed to identify gaps in legal
information and changes in demand for information on particular topics. Its written legal
information is informed by the demands that its lawyers, including Legal Help staff, are
experiencing on the ground. Victoria Legal Aid also has the necessary in-house expertise to
produce up-to-date legal information on most topics. By contrast, the Victoria Law Foundation
does not have a legal assistance function and, although Everyday-Law is a comprehensive tool,
approximately 16 per cent of the resources linked to under the ‘Have a legal question?’ section of
the website are to Victoria Legal Aid materials, and a majority of the links are external.427
Victoria Legal Aid is well placed to co-ordinate the development of new legal information materials
between community legal centres and other providers of legal information because of its
extensive networks and central position in the legal assistance sector. As noted in the joint
submission from the Community Development and Community Legal Education Working Group of
the Federation of Community Legal Centres and Victoria Legal Aid, Victoria Legal Aid’s close
connections with community legal centres and ‘its Statewide catchment and dedicated
[community legal education] program’ can be used as an evidence base to refine and adapt
successful projects and roll them out more broadly.428 Importantly, Victoria Legal Aid’s networks
and central position also enable it to provide appropriate referrals, including warm referrals, when
necessary, and to be the central body that receives referrals from other legal and non-legal
providers. The Victoria Law Foundation does not have a legal assistance function, and therefore
can only provide links to relevant organisations through its website.
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To split the legal information and legal assistance functions and branding of a primary entry point
between two publicly funded entities, as suggested by the Victoria Law Foundation, would fail to
realise the benefits of a primary entry point being embedded in the legal assistance sector, and
would not solve the issues presented by the fragmentation of legal information.
The Victoria Law Foundation has made a very valuable contribution to the Victorian legal
information landscape. The Review recognises Victoria Law Foundation’s significant work in
creating Everyday-Law and its expertise in the development and collation of legal information,
particularly its specialist skills in plain-language information. It has been a leader in the
improvement of legal information in Victoria at a time when that leadership was much needed.
As a result of its extensive reviews of the legal information landscape, the Foundation has a
strong understanding of the legal information available in Victoria and of its quality and
accessibility. The Review also acknowledges the benefits of Everyday-Law as a comprehensive
site that brings together fragmented legal information and that provides targeted information for
the ‘missing middle’.
Despite the above, because of the visibility of Victoria Legal Aid and the strength of its connection
to the legal assistance sector, the Review considers that it would be more efficient to develop the
resources and capacity that already exist within Victoria Legal Aid into the primary entry point,
drawing on the relevant expertise and experience of the Victoria Law Foundation. This is not to
say that either website is superior or cannot be improved; it is merely to recognise the benefits for
the community of a primary entry point and to decide that the most appropriate entity to be tasked
with oversight of legal information is Victoria Legal Aid. This proposal creates an opportunity for
the Victoria Law Foundation, as discussed in Chapter 1 Understanding legal needs, to be the
centre of excellence for data analysis, research, and evaluation for access to justice, legal
assistance, and civil justice issues in Victoria.
For these reasons, the Review recommends that Victoria Legal Aid be the primary entry point to
legal information and legal assistance services in Victoria.
Victoria Legal Aid should expand its website and introduce a live web-chat service as it proposes.
It should also consider the development of other interactive and diagnostic tools, a searchable
directory for legal assistance providers, and links to externally provided legal information where
appropriate. The website should meet accessibility guidelines, should be in plain-language, and
should continue to have materials available in languages other than English. Victoria Legal Aid
should continue to explore the ways in which innovative uses of technology can support its role as
the primary entry point to legal information.
The Victoria Legal Aid website should be supported by an expanded Legal Help telephone line.
Victoria Legal Aid has indicated that it intends to expand Legal Help, including by providing
extended hours and greater integration with its website. Victoria Legal Aid should also consider
whether integration of the Legal Help with non-Victoria Legal Aid service providers would be
appropriate (discussed in Chapter 3 Diversion from civil litigation and the triage model). This could
enable more streamlined referrals from other service providers to Victoria Legal Aid. Victoria
Legal Aid should be provided with the necessary resources to ensure that Legal Help meets the
requirements of a primary entry point into the justice system.
The Review notes that much of Victoria Legal Aid’s practice, in relation to duty law services and
grants of legal assistance, is in criminal law. However, Victoria Legal Aid provides legal
information on its website and via Legal Help in relation to civil law and family law, and its
assistance is regularly sought in these areas. For priority topics for the community that are not
within Victoria Legal Aid’s areas of expertise, Victoria Legal Aid should engage external
assistance, including from community legal centres or the private legal profession, to develop
legal information and online tools in these areas. It is the Review’s intention that Victoria Legal Aid
provide information that is useful to the general community, including vulnerable and
disadvantaged people.
The important work of the Victoria Law Foundation should not be lost, but built upon and more
widely disseminated. However, the Victoria Legal Aid website and the Everyday-Law website
should not continue to operate in parallel. Rather, there should be a single co-ordinating point for
information about legal issues for the community, through Victoria Legal Aid.
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There should be a sharing of the existing skills, functions, and expertise of the Victoria Law
Foundation that have informed the development of Everyday-Law. Victoria Legal Aid should work
with the Foundation to draw from Everyday-Law’s content to fill gaps in its online resources, to
link to materials not currently on Victoria Legal Aid’s website, and to ensure that a search-based
directory is available. The Foundation’s comprehensive understanding of the current legal
information landscape, and its specialist skills in plain-language and the provision of accessible
information, should be used to inform the development of further legal information. Victoria Legal
Aid should also ensure that information about common legal issues is targeted to the ‘missing
middle’ as well as vulnerable and disadvantaged Victorians.
Victoria Legal Aid should also adopt and build on the extensive research into plain-language and
accessible legal information undertaken by the Foundation, to drive Victoria to become a national
leader in the provision of useful and accessible legal information. Victoria Legal Aid should
provide support to other providers on plain-language and other standards for accessible
information as part of its co-ordinating role.
In addition to developing its own legal information materials, the Review recommends that Victoria
Legal Aid undertake a co-ordination role across the legal assistance sector in the development of
legal information in Victoria. A co-ordination or ‘system manager’ role is proposed more broadly
for Victoria Legal Aid in respect of legal assistance in Chapter 6 Legal assistance for Victorians
most in need. This role would include: identifying gaps and duplication in existing information;
filling gaps and minimising duplication; co-ordinating the development and dissemination of legal
information materials across the State; working with community legal centres and other service
providers to ‘up-scale’ and re-distribute legal information materials to different parts of the
community; monitoring the quality, consistency and currency of materials; and developing
strategies to promote high standards of legal information.
In its role as the centre of excellence for data analysis, research, and evaluation on access to
justice, legal assistance, and civil justice issues, the Victoria Law Foundation should no longer be
a principal provider of legal information about common legal problems through Everyday-Law and
through its publications. The current information on Everyday-Law and in the Victoria Law
Foundation’s publications should be made available to the public through the central Victoria
Legal Aid website. However, the Foundation might choose to continue to provide civics
information about the justice system and the courts. It would no longer have a focus on
plain-language training or community legal education on specific legal issues.
Providers of specialist legal information would still be best placed to produce and update legal
information in their own areas. Agencies such as Consumer Affairs Victoria, the Office of the
Public Advocate, and the Victorian Equal Opportunity and Human Rights Commission are the
experts in their areas and have the knowledge and capacity to respond to changes in the law and
the needs of their client groups. They produce high-quality legal information materials and should
continue in this role. The Victoria Legal Aid website should provide links to these resources and
ensure appropriate co-ordination with government departments and agencies.
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Recommendation 2.1 Make Victoria Legal Aid the primary information entry point
Victoria Legal Aid should become the primary entry point for information about legal issues and
services in Victoria. In this role, as well as creating legal information materials in-house, Victoria
Legal Aid should become the central co-ordinator of legal information across Victoria to:


minimise duplication and gaps in legal information materials available in Victoria;



co-ordinate the development and dissemination of legal information materials across
Victoria, including specialised materials that are created by community legal centres to
meet their communities’ needs;



work with providers of legal information to ‘up-scale’ existing resources, including
tailoring them to particular parts of the community;



ensure that legal information materials meet best practice and accessibility standards,
including the provision of materials in plain-language, Easy English, and languages
other than English; and



track the quality, consistency, and currency of legal information materials, and develop
strategies to promote relevant standards.

Victoria Legal Aid and the Victoria Law Foundation should work together to fill gaps in the legal
information that Victoria Legal Aid currently maintains, including by using legal resources
developed by the Victoria Law Foundation. The Victoria Law Foundation’s understanding of the
legal information available in Victoria and expertise in plain-language should inform the
co-ordination and development of legal information materials by Victoria Legal Aid. Victoria
Legal Aid should build on the strengths that the Victoria Law Foundation has developed in
digital marketing, plain-language and accessible legal information, and give this work a broader
reach.
To ensure efficiency in the system and clarity for the public, the Victoria Law Foundation’s
Everyday-Law website should no longer operate in parallel with Victoria Legal Aid as an
aggregator site for information about legal issues for the public. The Foundation might choose to
continue to provide civics education about the justice system, such as through its school law
program and Law Week, but it should no longer provide plain-language training or community
legal education on specific legal issues.
Providers of specialist legal information should continue to produce legal information materials,
which should be linked to from Victoria Legal Aid’s website.
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Recommendation 2.2 Expand Victoria Legal Aid’s website and Legal Help service
Victoria Legal Aid should expand its website to become the primary entry point for online
information about legal issues and services in Victoria. The website should feature a live
web-chat service, a comprehensive service directory, other interactive diagnostic tools where
appropriate, and information in a wide range of languages and in accessible formats. It should
be integrated with Victoria Legal Aid’s Legal Help telephone line.
Victoria Legal Aid should expand its Legal Help telephone line to support its website.
The expansion should include extended hours of operation and greater integration with its
website.
Victoria Legal Aid should continue to explore the ways in which technology can support its role.

5.2

Alternative channels of support for vulnerable and
disadvantaged people

The Review acknowledges the strong theme across submissions about the need for more
intensive services for vulnerable Victorians and the reluctance some Victorians might have to
approach mainstream government services. The Review also notes that Victoria Legal Aid is
predominantly associated with acting for defendants in criminal matters, which could discourage
some people from seeking information from Victoria Legal Aid about civil disputes, and could
deter complainants from approaching Victoria Legal Aid at all.
It is not intended that Victoria Legal Aid, as the primary entry point for legal information and legal
assistance services in Victoria, should become the only entry point. The Review agrees with the
Productivity Commission’s characterisation of a well-recognised entry point as a ‘highly visible
first port of call’, but not the only way into the justice system.429 Alongside establishing a primary
entry point, there must also be a ‘no wrong door’ approach to assisting the most vulnerable
people who might not seek assistance from such an entry point. Chapter 3 Diversion from civil
litigation and the triage model further discusses the need for integrated, tailored, and holistic legal
services.
The contribution of community legal centres to the development of legal information materials, in
response to problems identified through service provision to their local communities, is invaluable
and should continue. Community legal centres are also well placed to reach out to vulnerable and
disadvantaged people in their communities, and tailor legal information to meet their needs.
The development of legal information materials by community legal centres should occur in
collaboration with Victoria Legal Aid, in its co-ordination role. This would make efficient use of
resources for the development of legal information materials and would ensure that they are able
to be distributed State-wide, where appropriate. Having Victoria Legal Aid as the central
co-ordinator of legal information materials would also allow it to monitor and update materials, and
to prioritise the development of particular materials where there is highest need. The Review
considers that close collaboration with Victoria Legal Aid would help to reduce some of the burden
on community legal centres in developing, distributing, and updating materials independently.
It might be appropriate in some instances for agencies that serve particular client groups to
reproduce or re-brand information that has been created by another agency. This solution would
enable information to reach particular groups through a trusted local service provider where they
may not approach Victoria Legal Aid, while minimising duplication of effort and ensuring that
information provided on a topic is consistent and current. Victoria Legal Aid should consider how it
could facilitate the re-branding of information where to do so would maximise available resources
and save time for an agency, including by a system of licensing legal information materials where
necessary.

429

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 167.
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Recommendation 2.3 Victoria Legal Aid’s role in co-ordinating legal information
Community legal centres should continue to develop legal information materials in response to
problems identified through service provision to their local communities, supported by and in
collaboration with Victoria Legal Aid.
Victoria Legal Aid, as the primary entry point and co-ordinator of legal information, should work
with other providers of legal information and peak bodies to develop legal information materials,
and to determine the best ways to tailor and disseminate materials to hard-to-reach groups in
the Victorian community. Victoria Legal Aid should monitor legal information materials and
provide assistance to update those materials where to do so would assist legal information
providers.
Victoria Legal Aid should provide leadership and assistance to legal information providers to
ensure the provision of plain-language and accessible materials across Victoria.
Legal information materials that are produced by providers other than Victoria Legal Aid, such
as community legal centres, should be linked from Victoria Legal Aid’s website, and
disseminated and ‘up-scaled’ by Victoria Legal Aid where appropriate.

5.3

Information about Victorian courts and tribunals

Each Victorian court and tribunal manages its own website. The information provided on each
site, and the quality and accessibility of that information, varies. Court and tribunal websites are
designed with the needs of both practitioners and the general public in mind. These websites
provide information about court or tribunal jurisdictions, lists, processes, procedures, fees, and
forms. Some court and tribunal websites also contain basic information about the types of
disputes that may be heard in that jurisdiction. Most of the websites provide information for selfrepresented litigants. Assisting self-represented litigants to navigate the court system is discussed
further in Chapter 8 Self-represented litigants.
While there are some examples of useful information in plain-language on these sites, many
people would find aspects of Victorian court and tribunal websites and their content difficult to
navigate and understand. Further, with some exceptions, most of the information available about
courts and tribunals is provided in English only. The Law Institute of Victoria submits that the
courts or the Victoria Law Foundation be funded to develop Easy English guides to court
processes to enable people to better navigate the legal system.430
The Magistrates’ Court is a court in which many people are self-represented. Its website contains
links to ‘Legal Resources’ and ‘Legal Help Resources’ that are not easily identifiable on the
website’s homepage.431 The Magistrates’ Court has also produced brochures on a range of
topics, but they are difficult to locate on the Court’s website.432 Overall, the design of the
Magistrates’ Court website does not facilitate access for a member of the general public who
might visit the website to find out more information about their court appearance, or to locate and
lodge forms relevant to their case. The Magistrates’ Court notes that ideally it would have a better
online presence to allow people to file documents and forms online, but that it is ‘limited in its
ability to implement user-friendly online interfaces with the court while Courtlink remains the core
system used’.433 Courtlink is the case management system used by the Magistrates’ Court and
the Victorian Victims of Crime Assistance Tribunal. It was created in the 1980s.
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Submission 59, Law Institute of Victoria, 150.
Magistrates’ Court of Victoria, ‘Attending Court’, viewed 8 July 2016,
www.magistratescourt.vic.gov.au/about-us/attending-court.
432 Magistrates’ Court of Victoria, ‘Brochures’, viewed 8 July 2016, www.magistratescourt.vic.gov.au/practicedirections-publications/brochures.
433 Submission 83, Magistrates’ Court of Victoria, 13.
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Litigants in the Supreme and County Courts are legally represented more often than not, and their
lawyers will require specialised legal information. As a result, some information on these Courts’
websites needs to be navigated by Division and List, which would require a person to know within
which category their proceeding falls and some technical terminology associated with that
category. There is also dedicated information available for self-represented litigants, as discussed
in section 3.6.3. The Supreme Court in particular provides a number of useful ‘self-help packs’ for
people representing themselves. However, some of the information that is provided for selfrepresented litigants in these Courts could be provided in more accessible languages, such as the
guide for self-represented litigants on the County Court website. 434
Noting the recent example provided by VCAT, Victorian courts and tribunals could undertake
reviews of their websites for accessibility, and clarity of language. (At the time of writing, the
Supreme Court has such a review underway). The review of the VCAT website had a user focus
and involved extensive user testing, providing a good example for other courts and tribunals.
Efforts should also be made to translate key documents into languages other than English, and to
provide plain-language and Easy English resources.
Chapter 3 Diversion from civil litigation and the triage model discusses the opportunities for courts
and tribunals to improve their documentation, by including information about available legal
assistance services in order to encourage referral to those services.
Recommendation 2.4 Making information about courts and tribunals more accessible
Victorian courts and tribunals should continue to be the main providers of information about
their jurisdictions, processes, procedures, fees, and forms.
Victorian courts and tribunals are encouraged to consider ways to make their websites and
legal information materials more accessible. Such communication tools could include the
provision of information in languages other than English, in plain-language, and in Easy English
format.
Noting the varying accessibility to the general community of information in current court
websites, the Victorian courts are encouraged to consider ways to make their websites more
consistent in presentation and standards, including by exploring options for a more integrated
approach.

434

County Court of Victoria, A Guide for Self-Represented Litigants in the Civil Jurisdiction of the County
Court (2014).
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‘Diverting people from civil litigation’ refers to directing an individual to a more
appropriate resource or service than the formal justice system to assist them to resolve
their legal problems.



The related concept of ‘triage’ in the civil justice context refers to assessing a person’s
problems and needs, and directing them to the most appropriate destination for support
and resolution, irrespective of how the person makes contact with the justice system.



Effective triage can ensure that people’s needs are identified and met at the earliest
possible stage, before their problems become more serious. Triage can therefore reduce
the need for more intensive and expensive intervention in the future.



Legal assistance service providers in Victoria currently employ a range of triage and
other strategies to assist in the early identification of legal and non-legal problems, and
to prevent the escalation of legal problems.



Many providers also offer integrated, tailored, and holistic services, such as healthjustice partnerships, which employ outreach and co-location to target specific client
groups.



Evidence suggests that as well as diverting people from unnecessary civil litigation,
integrated and collaborative forms of service provision foster service co-ordination,
better target services for disadvantaged and vulnerable groups, and can have a positive
impact on health.



Integrated service delivery allows legal and non-legal workers to deal with multiple
problems faced by a client rather than considering the legal issue in isolation.



There are further opportunities to improve the triage capacity of the system, including by
strengthening referral pathways between service providers, increasing referrals by the
courts and the Victorian Civil and Administrative Tribunal (VCAT) to services located at
the courts and in the community, and improving the accessibility of court and VCAT
venues.



The Review recommends that governments consider providing more sustainable forms
of funding to support integrated and holistic service provision.



The Review also recommends that the design of new integrated service hubs
recommended by the Royal Commission into Family Violence include provision for legal
triage in order to deliver legal information, education, and advice to people experiencing
family violence.



Further, in order to provide tailored and specialist legal information, education, referrals,
and legal advice to lesbian, gay, bisexual, trans and gender diverse, and intersex
communities, the proposed Pride Centre should include provision of legal services in its
design.
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Chapter 3 Diversion from civil litigation and the
triage model
Term of Reference 2: Examine options for diverting people from civil litigation and
into alternative services where appropriate, such as a ‘triage’ model.

1. Introduction
This chapter responds to Term of Reference 2, which asks the Review to examine options for
diverting people from civil litigation and into alternative services where appropriate, such as a
‘triage’ model.
The Productivity Commission’s Access to Justice Arrangements report finds that the civil justice
system is complex and difficult to navigate, and that this complexity can prevent people from
taking action to resolve legal problems when they arise. 1 Not resolving legal problems limits the
extent to which Victorians can effectively uphold their rights. It also means that people’s legal
problems are more likely to escalate, with the likelihood of avoidable court proceedings increasing
in turn. Formal legal proceedings are costly for the individuals involved and for government.
‘Diverting people from civil litigation’ refers to directing an individual to a more appropriate
resource or service than the formal justice system to resolve their legal problems. Studies show
that people rarely seek assistance from more than one source for a legal issue. Therefore, it is
important that the system has a ‘no wrong door’ approach, and that people are referred to
services in an appropriate and timely manner. The related concept of ‘triage’ in the civil justice
context refers to assessing a person’s problems and needs, and directing them to the most
appropriate destination for support and resolution, irrespective of how the person makes contact
with the justice system.
Effective triage can ensure that the person’s needs are identified and met at the earliest possible
stage, before their problems become more serious. Triage can therefore reduce the need for
more intensive and expensive intervention in the future. Early intervention strategies can provide
cost-effective justice options for a greater range of clients and issues, and allow service providers
to assist a greater number of people facing a variety of legal problems.
A significant body of recent research emphasises the value of an holistic, integrated, and multifaceted approach to justice that considers the diverse needs of people who are especially
vulnerable to legal problems. Such an approach involves the importance of multiple entry points
to the justice system, including targeted and specialist entry points for hard-to-reach groups.
The Royal Commission into Family Violence (Royal Commission) recently recommended
integrated service delivery that effectively identifies problems at the earliest possible opportunity,
better responds to a person’s particular needs, and breaks down the ‘siloed’ nature of services
through Support and Safety Hubs. The findings of the Royal Commission are relevant to the
delivery of effective triage strategies across the legal sector and have informed this chapter.
Legal assistance service providers in Victoria currently employ a range of triage and other
strategies to assist in the early identification of legal and non-legal problems, and to prevent the
escalation of legal problems. This includes strategies to reach the most vulnerable and
disadvantaged people, who can have complex problems and are unlikely to seek legal assistance
from stand-alone legal service providers. Such strategies include using non-lawyers and
secondary consultations to expand the reach of legal assistance.2 Many providers are also
offering integrated, tailored, and holistic services, which take a case-managed approach to deal
with a client’s multiple problems.

1

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 133.
A ‘secondary consultation’ occurs when a service provider consults another professional, for example,
when a health worker consults a lawyer about their client’s legal problems.
2
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Evidence suggests that as well as diverting people from unnecessary civil litigation, integrated
and collaborative forms of service delivery foster service co-ordination, better target services for
disadvantaged and vulnerable groups, and can have a positive impact on health. Integrated
service delivery enables legal and non-legal workers to deal with multiple problems faced by a
client, rather than considering the legal issue in isolation.
This chapter is divided into four main sections. The first provides background about triage and
diversion from civil litigation. The second outlines examples of current practice and models.
The third discusses issues that have been raised during consultation and research for the
Review. The fourth makes recommendations in relation to Term of Reference 2.
This chapter identifies a number of opportunities to improve the triage capacity of the justice
system, including strengthening referral pathways between service providers, increasing referrals
by the courts and the Victorian Civil and Administrative Tribunal (VCAT) to services located at the
courts and in the community, and improving the accessibility of court and VCAT venues.
The Review recommends that governments consider providing more sustainable forms of funding
to support integrated and holistic service delivery. It also recommends that the design of new
integrated service hubs recommended by the Royal Commission include provision for legal triage
in order to deliver legal information, education, and advice to people experiencing family violence.
Further, in order to provide tailored and specialist legal information, education, referrals, and
advice to lesbian, gay, bisexual, trans and gender diverse, and intersex (LGBTI) communities, the
proposed Pride Centre should include provision of legal services in its design. The need for
effective legal triage at other key sites should be considered in the future to support early
intervention and community welfare outcomes. This will require cross-portfolio co-ordination.

2. Background information and context
2.1

What does ‘diversion from civil litigation’ mean?

Discussion of access to justice often centres on the formal justice system, for example, the ability
of people to obtain legal advice and access courts or tribunals to seek a resolution of their legal
problems. However, there is increasing recognition of the breadth and depth of interrelated
problems in people’s everyday lives, and the need to develop a wide range of appropriate
responses to these problems, as an alternative to channelling them towards costly resolution in
the formal justice system.3
Victoria’s civil justice system offers various avenues and mechanisms to prevent and resolve
disputes, including information and advice, government and industry ombudsmen, community and
court-based alternative dispute resolution services, and the formal justice system, such as the
courts and VCAT.
The Commonwealth Attorney-General’s Department states that:
Looking at the justice system currently, a prospective user is confronted with a collection of
disparate institutions and services largely operating independently. This includes the courts,
tribunals, legal assistance service providers, [alternative dispute resolution] providers, and
ombudsmen.4

A person’s first contact with the justice system can occur at various points. For example, a
person’s first interaction with the justice system might be looking for information online,
telephoning Consumer Affairs Victoria, visiting a community legal centre, telephoning the Victoria
Legal Aid Legal Help telephone line, or seeking advice from VCAT or a court registry.

Action Committee on Access to Justice in Civil and Family Matters, Final Report – Responding Early,
Responding Well: Access to Justice through the Early Resolution Services Sector (2013), 3.
4 Attorney-General’s Department (Commonwealth), A Strategic Framework for Access to Justice in the
Federal Civil Justice System (2009), 52.
3
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‘Diverting people from civil litigation’ means referring or directing an individual to a more
appropriate resource or service than the formal justice system to assist them to resolve their
problems. Diversion can occur at any stage before a person commences proceedings, or indeed,
after a person has already commenced proceedings, for example, by referral to a court-based
alternative dispute resolution service.
Alternative pathways to formal proceedings include referring a person to any service that can
assist them to resolve their legal problem, including:


a mediation service provider or an ombudsman;



a legal assistance provider; or



a non-legal service provider (for example, a financial counselling service, or a mental
health service).

2.2

What does a ‘triage model’ mean?

In the medical context, ‘triage’ refers to a clinical process for the assessment and identification of
the needs of the person, including the sorting of patients (as in an emergency room) according to
the urgency of their need for care.5
More generally, the term ‘triage’ is used to mean the process of examining problems in order to
decide which ones are the most serious, and must be dealt with first.
In the civil justice context, triage refers to assessing a person’s problems and needs, and directing
them to the most appropriate destination for support and resolution, irrespective of how the
person makes contact with the justice system.6 All aspects of the justice system need to have an
inbuilt capacity to direct people to the most appropriate form of resolution to mitigate against
unnecessary formal proceedings, and to ensure that access to services is not limited by how that
person first encountered the system.
Triage strategies are also used internally by organisations to ensure the most efficient use of
resources. Legal service providers utilise triage to determine the appropriate level of service for
the client. For example, some clients might only need information and advice, whereas others
might require more intensive assistance and representation. Triaging clients in this way allows an
organisation to efficiently direct its resources to those most in need.
Courts and tribunals also use triage strategies internally to determine which matters require more
intensive case management, in order to make the most efficient use of resources.
As discussed in Chapter 2 Accessible information about legal issues and services, the
Productivity Commission states that well-recognised entry points are a key part of legal triage.
Well-recognised entry points need to be connected to a range of legal assistance services to
ensure appropriate referrals. A well-recognised entry point should also be capable of facilitating
‘warm referrals’, where users are connected directly to appropriate assistance rather than having
to initiate contact with assistance services themselves.7 However, the Productivity Commission
also states that:
Even if well publicised, not all individuals will enter the system through a central contact point.
Effective referral processes will be required to connect people to the assistance they need –
there should be no wrong door to enter the system.8

Research shows that people rarely seek assistance from more than one source for each legal issue.
Therefore, it is important to ensure that the ‘door’ they enter is adequately resourced to assist in an
appropriate and timely manner.9

5

Department of Health and Ageing (Commonwealth), Emergency Triage Education Kit (2009), 3–4.
Attorney-General’s Department (Commonwealth), A Strategic Framework for Access to Justice in the
Federal Civil Justice System (2009), 64.
7 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 67–170.
8 As above, 8.
9 Sophie Clarke and Suzie Forell, Pathways to Justice: The Role of Non-Legal Services (Law and Justice
Foundation of New South Wales, 2007).
6
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The concept of triage in the civil justice system is strongly related to the idea that early
intervention is important. As a commentator from the Law and Justice Foundation of
New South Wales explains:
‘Better to have a fence at the top of the cliff than a fleet of ambulances at the bottom’. Such is
the call to early intervention: preventing legal problems from forming and escalating, rather
than mopping up once the crisis has struck. The idea of early intervention has strong appeal:
providing less intensive assistance early, before problems become more difficult and costly to
resolve.10

The concepts of ‘prevention’ and ‘early intervention’ have become increasingly common in
Australian policy documents that shape the delivery of legal assistance services. 11 These
concepts have also been a feature of discussion in Canada concerning access to justice. In
Canada, early intervention practices are collectively called the Early Resolution Services Sector,
and refer to services that are provided early in the progress of a legal issue and which are less
intensive than full legal representation. Early intervention strategies include the provision of
information and education, building legal capabilities, triage and referral, supported dispute
resolution, and advocacy for clients.
A central rationale for early intervention is that earlier assistance may reduce the need for more
intensive and expensive intervention later on. In general, the longer a dispute takes to resolve and
the further it progresses towards court or tribunal determination, the higher the cost to the
individual and public resources.12
Another appeal of early intervention is that less intensive, but more widely available, early
intervention strategies can provide cost-effective justice options for a greater range of clients and
issues because they allow service providers to assist a greater number of people facing a greater
variety of legal problems.13

2.3

Integrated, tailored, and holistic legal assistance services

The Productivity Commission recognises that:
some disadvantaged and vulnerable people will have difficulty identifying when their problem
has a legal dimension and will not be able to access the system without additional assistance.
Legal assistance providers, which deal predominantly with disadvantaged clients, are already
using methods to effectively reach these clients, but more needs to done. A greater use of
holistic services, outreach, training of non-legal community workers to identify legal problems
and legal health checks would identify those who need additional assistance and help them to
navigate the civil justice system.14

A significant body of recent research based on legal-needs surveys demonstrates the value of an
holistic, integrated, multi-faceted approach to justice that seeks to meet the diverse needs of
different people, in particular, the needs of disadvantaged people who are especially vulnerable to
legal problems.15 The Support and Safety Hubs proposed by the Royal Commission are a
concrete example of how this could be put into action to meet a significant area of need in the
Victorian community. These Hubs are discussed in more detail in section 2.4.
While many people achieve good outcomes using self-help strategies, in many cases people lack
legal capability and their legal problems remain unresolved.16 Research by the Law and Justice
Foundation of New South Wales indicates that people in disadvantaged groups often do not have
knowledge of legal rights and remedies, and achieve poor outcomes when they handle problems
without legal advice and assistance. This means that strategies to improve access to justice must
be multi-faceted to cater for different needs.

10

Suzie Forell, Is Early Intervention Timely? (Law and Justice Foundation of New South Wales, 2015), 1.
As above, 2.
12 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 119–120 and 127–8.
13 Suzie Forell, Is Early Intervention Timely? (Law and Justice Foundation of New South Wales, 2015), 2.
14 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 8–9.
15 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Australia (Law and Justice Foundation of
New South Wales, 2012).
16 As above, xx–xxii.
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The research suggests a number of strategies that should underpin an effective triage model and
early intervention approach:
the LAW Survey stresses the value of a holistic approach to justice that is both multifaceted
and integrated. It must be multifaceted in that it comprises multiple strategies to cater for the
diverse needs of the whole community. It must also be integrated in that it provides more
tailored, intensive assistance across both legal and other human services for disadvantaged
people who have intertwined legal and non-legal needs. Specifically, the survey suggests that
such an approach should include all of the following strategies:


legal information and education



self-help strategies



accessible legal services



non-legal advisors as gateways to legal services



integrated legal services



integrated response to legal and non-legal needs



tailoring of services for specific problems



tailoring of services for specific demographic groups.17

The research in Australia about the need for integrated, tailored, and holistic legal services builds
on earlier reform in the United Kingdom, described as ‘a world leader in establishing integrated
legal and non-legal services’.18 Research from the United Kingdom reveals that the traditional
model of legal services, where the lawyer expects the client to identify and present with a legal
problem, misses a section of the community that may be in desperate need of legal assistance.19
The provision of legal services is more likely to reach groups of disadvantaged and vulnerable
people if services are multi-disciplinary and located where people are likely to turn for help, such
as health, allied health, and social services.
The Productivity Commission notes that legal assistance providers are beginning to move away
from traditional models of service delivery (where they wait for clients to come to them) to seeking
out and engaging with people who are likely to need their support. 20 More proactive ways of
identifying clients who need legal assistance include legal health checks and outreach, and
‘holistic services’, which offer a package of legal and non-legal services to resolve people’s
multiple problems. Holistic services focus on seeking to resolve the range of legal and non-legal
issues faced by disadvantaged people, rather than dealing with them in isolation. Integration
among legal services or across both legal and non-legal services can be achieved via a variety of
models.21 At one end of the continuum are integrated services that take the form of referral
networks and agreements between separate services to make ‘warm referrals’. At the other end
of the continuum is full integration involving agencies combining to form new units with pooled
resources. A moderate integration model is to provide holistic services via co-locating different
services (such as legal, social, and health services) so that clients can be transferred to other
services within the one location.

17

As above, xi and 208.
As above, 222.
19 Liz Curran, ‘Relieving Some of the Legal Burdens on Clients: Legal Aid Services Working Alongside
Psychologists and Other Health and Social Service Professionals’ (2008) 20 The Australia Community
Psychologist 49.
20 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 171–177.
21 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Australia (Law and Justice Foundation of
New South Wales, 2012), 221.
18
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‘Outreach’ is a strategy commonly employed by public legal services to reach and assist
disadvantaged people who have legal problems. Commentators from the Law and Justice
Foundation of New South Wales define outreach legal services as ‘face to face legal assistance
and advice services delivered away from the primary service/office, in places accessible to the
target group’.22 The Productivity Commission adopts a definition of outreach as a ‘proactive
approach to [contacting] clients or potential clients to relay information, advice or assistance’.23
Outreach strategies target groups of people who are unlikely to recognise that their problems
have a legal dimension, or lack the capacity to seek assistance on their own. Typically, outreach
services are conducted for the benefit of people who face geographic barriers, have mobility
issues, or may otherwise be unable to access assistance services.
A more holistic approach to justice has the potential to enhance prevention and early intervention
by more efficiently and effectively ‘resolving legal problems before they multiply, escalate and
resonate in numerous life areas’.24 Such an approach can potentially lead to cost savings in the
long-term, by reducing the number of ineffectual contacts with legal and broader human services,
and by avoiding expensive court or tribunal resolution.
In her submission to the Review, academic Professor Mary Anne Noone refers to the international
and Australian research that supports an holistic approach to service delivery:
International and Australian research has established links between legal and health
problems; links between clusters of legal need and social disadvantage; and the prevalence of
non-legal services as the first port of call for assistance with legal problems. These research
findings provide strong support for integrating the provision of legal services with health and
welfare services, and for establishing good referral practices between legal services and nonlegal community and health services; for developing joined up services.
Studies which establish the link between legal, health and social need suggest that a holistic
approach to service delivery between legal, health and other community services could help to
meet the needs of people and communities facing significant levels of social exclusion. It is
suggested that legal assistance services for disadvantaged people will be most efficient and
effective when they are, as far as practicable:


targeted to those most in need



joined-up with other services (non-legal and legal) likely to be needed



timely to minimise the impact of problems and maximise utility of the service, and



appropriate to the needs and capabilities of users.

The National Partnership Agreement on Legal Assistance Services has replicated some of this
language in its anticipated outcomes. There is a clear focus on ‘joined-up’ services.25

22

Suzie Forell and Abigail Gray, Outreach Legal Services To People With Complex Needs: What Works?
(Law and Justice Foundation of New South Wales, 2009), 1.
23 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 172, citing
Pascoe Pleasence, Christine Coumarelos, Suzie Forell, and Hugh M. McDonald, Reshaping Legal
Assistance Services: Building on the Evidence Base – A Discussion Paper (Law and Justice Foundation of
New South Wales, 2014), 28.
24 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Australia (Law and Justice Foundation of
New South Wales, 2012), 209.
25 Submission 14, Professor Mary Anne Noone, 3, noting Coumarelos et al 2012; and Pleasance 2014.
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2.4

Findings of the Royal Commission into Family Violence

Effective triage and integrated service delivery is at the core of the recommendations made by the
Royal Commission for the establishment of Support and Safety Hubs.
The Royal Commission states that people experiencing family violence often deal with a number
of complex needs at once, many of which involve legal issues:
Responding to family violence can bring a woman into contact with many different services as
she deals with things such as legal matters, court appearances, securing immediate
alternative accommodation, supporting children and helping them with school, medical
treatment, telling family and friends about the violence, considering and applying for mediumterm accommodation, and obtaining financial and material support. None of these are easy on
their own, let alone managing all of them at the same time.26

The Royal Commission also recognises that ‘[l]egal services play an important role in ensuring
that all parties understand their rights and obligations’, and that legal assistance is one of the
entry points into Victoria’s family violence system.27
The Royal Commission finds that elements of the family violence system are ‘fragmented and
broken into “silos”, with diffuse responsibilities spread across different departments, agencies and
community organisations’.28
Where victims seek help, they might enter the system through a range of services:
Victims of family violence might disclose the violence to family or friends or approach a range
of different service providers. They might tell a teacher, a general practitioner, a dentist, a
counsellor or a maternal and child health nurse about the violence. They might call the police
when violence is occurring or report it later. They might approach a registrar at a local court, or
a community legal service or a private legal practitioner. They might contact Child Protection,
which might refer them to Child FIRST. People who make the decision to tell someone about
the violence often find the responses of police, courts, government agencies and service
providers inconsistent and may not receive the advice they need to obtain further support.
…
Closer relationships must be built between all the services that support victims of family
violence. Agencies need to be active in co-locating and joining together with other agencies to
provide services, and government should support them in doing so. 29

Effective legal triage is therefore an important component of the response to family violence.
The siloed nature of people’s current interactions with the system can leave large gaps.
The Royal Commission observes, for example, that:
Police who are applying for intervention orders may have limited capacity to advise affected
family members on related legal issues, for example family law matters. This underscores the
need for the affected family member to have independent legal representation, even in policeinitiated intervention order proceedings.30
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State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol II, Parl Paper
No 132 (2014–16), 13.
27 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), 19; State of Victoria, Royal Commission into Family Violence: Report and
recommendations, Vol II, Parl Paper No 132 (2014–16), 245–56.
28 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), 9; State of Victoria, Royal Commission into Family Violence: Report and
recommendations, Vol VI, Parl Paper No 132 (2014–16),105.
29 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), 9–10.
30 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol III, Parl
Paper No 132 (2014–16), 160.
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Another common first point of contact is the Magistrates’ Court.31 In these cases, the first time a
community member receives legal advice could be from a duty lawyer on the day of the first
mention of an application for an intervention order. A duty lawyer service is not equipped to
identify and resolve the range of legal issues that might be pressing for the victim of family
violence at that point. This fragmentation of the system needs to be remedied to achieve the
Royal Commission’s vision for an integrated family violence response.
The Royal Commission finds that despite the strong foundations of Victorian responses to family
violence, there are gaps and obstacles that limit the effective implementation of laws, policies,
and programs.32 In particular:


key personnel in universal services such as health services and schools are not
adequately equipped to recognise family violence;



the range of services a victim might need at different times, including at points of crisis
and beyond, are not as well co-ordinated as they should be, particularly when these
services are located in different systems, for example, health and justice systems.
Gaining access to support can be difficult for victims, and service responses remain
inconsistent and hard to navigate;



too little effort is devoted to preventing the occurrence of family violence in the first place,
and to intervening at the earliest possible opportunity to reduce the risk of violence or its
escalation; and



the Victorian Government does not have a dedicated governance mechanism in place to
co-ordinate the system’s efforts to prevent and respond to family violence or to enable an
assessment of the efficacy of current efforts.

The Royal Commission states that:
A number of programs and initiatives recognise the links between family violence and health
care – for example, partnerships between health and legal services, multi-disciplinary
approaches and co-location of health and family violence services, research projects
examining the impact of health interventions on women experiencing violence, and other tool
kits and resources designed to support health-care workers.
Despite these pockets of innovation and best practice, there is a lack of overall cohesion and
consistency in the way health professionals respond to family violence. There is no health
system-wide approach.33

The Royal Commission concludes that the Victorian Government must strengthen innovation in
the development and implementation of family violence policy, and foster collaboration between
different service systems. Government must harness and support the pockets of best practice
around the State, and support people working in other sectors and disciplines to identify ways in
which family violence prevention can be incorporated into their own work.34 The Royal
Commission further concludes that services need to work better together and that getting help
should not depend on the particular entry point chosen by the victim:
There must be clear entry points into, and pathways between, different parts of the system,
to make the experience of seeking help as supportive and seamless as possible. The system
should be structured to assist those with multiple and interdependent needs to navigate the
services they need, and equip people with more straightforward needs to directly access the
services they require.35

The Royal Commission recommends introducing 17 Support and Safety Hubs across Victoria by
1 July 2018, so that victims can get information and find services in their area, including police
referrals, specialist support referrals, risk assessment, and the organisation of crisis
accommodation.36
31

State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol II, Parl Paper
No 132 (2014–16), 246.
32 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), 6.
33 As above, 29.
34 As above, 7.
35 As above, 9.
36 As above, Recommendation 37, 55.
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Once these Hubs are established, people accessing the Hubs should receive referrals to legal
assistance services to help them navigate the court process, which would not be confined to duty
lawyer services on the day of their hearing. Importantly, the Royal Commission notes the
immediate need for legal services to be part of the integrated response to support people affected
by family violence: it states that referrals to legal assistance schemes should be the subject of
practice guidance even before Hubs are established.37
More generally, the conceptual foundations of the conclusions and recommendations of the
Royal Commission are relevant and applicable to developing effective legal triage strategies in
other areas. The Royal Commission has outlined a framework that challenges the traditional
design of services around institutions and the professionals who work in them, and has mapped
out an approach designed around the needs of citizens. This citizen-centred approach has been
adopted by many of the efforts considered by the Review to meet the needs of vulnerable and
disadvantaged members of the community.
A number of the Royal Commission’s findings highlight principles that underpin effective triage
strategies across the legal and community services sectors: the need for integrated services that
identify problems at the earliest possible stage, better respond to a person’s particular needs, and
break down the ‘siloed’ nature of services.

2.5

What is a health-justice partnership?

One model of holistic service delivery is providing legal services within a healthcare setting,
referred to as a health-justice partnership (also known as a medical-legal partnership or an
advocacy-health alliance). Health-justice partnerships occur in many forms, such as co-location,
outreach, or multi-disciplinary teams and partnerships. For example, a lawyer may work in a
health clinic and provide legal advice to patients who are referred by health practitioners.
There is a significant body of international research regarding the health-justice partnership
model, particularly from the United States of America.38 One commentator writes that the model
‘gained prominence during the 1990s, championed by the Chief of Paediatrics,
Dr Barry Zuckerman, at the Boston Medical Center. Dr Zuckerman recognised that a lawyer could
help patients navigate the complex legal systems that hold solutions to many social determinants
of health, and believed that, together, a doctor and a lawyer had the best chance of keeping
patients healthy’.39
In the United States of America, the medical-legal partnership model is widely used: there are
currently 292 health institutions (including hospitals and health centres), 36 health schools,
142 legal aid agencies, 51 law schools, and 71 pro bono partners participating in medical-legal
partnerships across 36 states.40
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State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol II, Parl Paper
No 132 (2014–16), 197.
38 Peter Noble, Advocacy-Health Alliances: Better Health Through Medical Legal Partnership: Final Report of
the Clayton Utz Foundation Fellowship (2012), 7.
39 As above.
40 National Centre for Medical-Legal Partnership, ‘Partnerships Across the US’, viewed 28 July 2016,
http://medical-legalpartnership.org/partnerships/.
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Health-justice partnerships bring legal and healthcare teams together to provide high-quality,
wrap around services to clients.41 While health-justice partnerships vary widely, some academic
commentators argue that they are built on the understanding of three key factors ‘the social,
economic, and political context in which people live has a fundamental impact on health; these
social determinants of health often manifest in the form of legal needs; and lawyers have the
special tools and skills to address these needs’.42 Three core activities of a health-justice
partnership are to provide legal assistance in the healthcare setting, to transform health and legal
institutions and practices, and to influence policy making.43
A fundamental principle supporting an integrated health and legal service delivery model is its
potential to influence the social determinants of health, that is, the social and environmental
conditions in which people live, work, and play.44 For example, an asthmatic child living in
mould-infested housing will continue to experience respiratory problems, despite the medical
treatment the child receives, unless the housing conditions are improved. Academic
commentators from the United States of America argue that the key to better health is improving
the social determinants of health, in particular for disadvantaged and vulnerable people. An
important part of these social and environmental determinants is the legal system, which
constructs and influences the environments in which people live.
In recent years, there has been an increase in Australia and particularly in Victoria, of healthjustice partnerships.45 A number of Australian studies have built on the international research,
in particular the 2010 research of Professor Mary Anne Noone and Kate Digney (funded by the
Victorian Legal Services Board);46 Peter Noble’s 2012 Clayton Utz Fellowship Report;47 and
Linda Gyorki’s 2013 Churchill Fellowship Report.48
Clients often talk to trusted health service providers about their social and legal issues, and
people with complex health needs experience a disproportionately high number of legal issues
compared with the general population.49
Noble’s report focuses on health-justice partnerships in the United States of America, and the
application and development of the model in Australia.50 Noble identifies seven key elements to
operating a successful health-justice partnership in Australia:
1) joint planning between health and legal partners in assessing need and designing
services that are fit for purpose;
2) priority setting in order to target key population groups’ health and legal needs;
3) facilitating communication and feedback to maximise service efficiency and effectiveness
across disciplines, and enforce bonds of trust and co-operation, while respecting
patients’/clients’ rights to privacy and confidentiality;

41

Ellen Lawton, Megan Sandel, Samantha Morton, Leanne Ta, Chen Kenyon, and Barry Zuckerman,
‘Medical Legal Partnership: A New Standard of Care for Vulnerable Populations’ in Elizabeth Tobin Tyler,
Ellen Lawton, Kathleen Conroy, Megan Sandel, and Barry Zuckerman (eds) Poverty, Health and Law:
Readings and Cases For Medical Legal Partnership (Carolina Academic Press, 2011), 71-96.
42 Ellen Lawton and Elizabeth Tobin Tyler, ‘Optimising the Health Impacts of Civil Legal Aid Interventions:
The Public Health Framework of Medical-Legal Partnerships’ (2013) 96 Rhodes Island Medical Journal 23.
43 Peter Noble, Advocacy-Health Alliances: Better Health Through Medical Legal Partnership: Final Report of
the Clayton Utz Foundation Fellowship (2012), 7.
44 Ellen Lawton and Elizabeth Tobin Tyler, ‘Optimising the Health Impacts of Civil Legal Aid Interventions:
The Public Health Framework of Medical-Legal Partnerships’ (2013) 96 Rhodes Island Medical Journal 23.
45 Submission 14, Professor Mary Anne Noone, 3.
46 Mary Anne Noone and Kate Digney, ‘It’s Hard to Open Up to Strangers’: Improving Access to Justice –
The Key Features of an Integrated Legal Services Delivery Model’ (2010) La Trobe University Rights and
Justice Program Research Report.
47 Peter Noble, Advocacy-Health Alliances: Better Health Through Medical Legal Partnership: Final Report of
the Clayton Utz Foundation Fellowship (2012), 7.
48 Linda Gyorki, Breaking Down the Silos: Overcoming the Practical and Ethical Barriers of Integrating Legal
Assistance into a Healthcare Setting – Churchill Fellowship Report (2013).
49 Submission 16, Loddon Campaspe Community Legal Centre and Goulburn Valley Community Legal
Centre, 3.
50 Peter Noble, Advocacy-Health Alliances: Better Health Through Medical Legal Partnership: Final Report of
the Clayton Utz Foundation Fellowship (2012), 7.
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4) on-site legal services to maximise the potential for a truly integrated legal service within a
healthcare institution;
5) investing in training for healthcare providers to identify legal needs and refer patients for
legal assistance, while building internal capacity to undertake preliminary advocacy;
6) evaluation and impact planning to identify health-justice partnership metrics to measure
impact, effectiveness, and return on investment; and
7) system improvements: engaging in systemic advocacy informed by direct service
experience.

2.6

What is a legal health check?

Legal health checks and screening tools can be used to assist in identifying legal issues at an
early stage. According to the Queensland Public Interest Law Clearing House, a legal health
check is a legal diagnostic tool that comprises:


a structured interview tool for pro bono lawyers who provide legal services to
disadvantaged clients;



a resource for community workers to identify and prioritise the legal needs of their clients;
and



a guide for clients to maximise their choice by understanding which issues the lawyer can
assist with.51

The Productivity Commission recognises that ‘legal health checks enable legal and community
workers to identify a person’s legal issues and direct the client to an appropriate response’.52

3. Current models and practice
Most of the legal service providers that contributed to the Review currently use triage systems to
assist clients.
The Federation of Community Legal Centres states that 84 per cent of community legal centres
provide outreach services and 80 per cent work in partnership with non-legal services like
hospitals, community health services, and financial counsellors.53
The Victorian Council of Social Service states that non-legal community organisations are an
important partner in helping people identify and resolve legal problems, and that integration and
collaboration between legal and non-legal services are a great opportunity to ‘foster innovation
and improve the holistic support provided to vulnerable people’. 54
A growing number of community legal centres are trialling multi-disciplinary service models,
including health-justice partnerships. Submissions refer to examples of service providers from a
wide range of disciplines working together, such as education institutions, financial service
advisors, and health and social service providers, to provide a multi-disciplinary service to clients.
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Queensland Public Interest Law Clearing House, Legal Health Check: Snapshot (2013), 1.
Productivity Commission, Access to Justice Arrangements, Inquiry Report (2014), 171.
53 Federation of Community Legal Centres, Annual Report 2014–15 (2015), ii.
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3.1

Triage

Victoria Legal Aid applies triage systems across its operations. Its Legal Help telephone line,
which is the highest-volume entry point to the Victorian legal assistance sector, employs a triage
model to assess callers. Victoria Legal Aid uses the term ‘triage’ to refer to ‘the process of finding
out enough about a person’s circumstances and legal matter to provide the most appropriate
assistance’.55 Legal Help is well connected to a wide range of legal and non-legal services, and is
increasingly formalising new referral pathways. Other agencies and services divert their calls to
Legal Help, and the phone number is widely dispersed throughout the justice system. Victoria
Legal Aid states that:
Increasing Legal Help’s visibility and continuing to strengthen referral pathways with other
legal and non-legal services providers has the capacity to further reduce referral fatigue and
provide more linked up, holistic services for people experiencing legal problems.56

Victoria Legal Aid duty lawyers also undertake triage for clients who present at court:
Duty lawyers at courts and tribunals necessarily provide holistic triage and referrals to both
legal and non-legal service providers in the course of their duties. For example, a person with
significant mental health issues who is evicted following a VCAT hearing may require
assistance obtaining crisis accommodation. For people with lower capability or other specialist
needs, a warm referral to the most appropriate service may be required. In some cases, more
intensive advocacy may also be needed to ensure a person is linked in with the help they
require.57

Victoria Legal Aid is currently working with legal and non-legal service providers to strengthen its
triage process:
For example, [Victoria Legal Aid’s] Improved Client Access and Triage (iCAT) project aims to
ensure that we provide a consistent and holistic needs assessment at the time a person first
makes contact with our service. The project also seeks to streamline access to legal
assistance and improve the accuracy and effectiveness of referrals across the sector. 58

Victoria Legal Aid also notes the importance of triage across the legal assistance sector:
Effective triage must be applied across the legal assistance sector. People experiencing legal
problems should be directed to the most appropriate place to resolve their problem,
irrespective of how they make contact with the system.59

A number of community legal centres described the triage strategies that they utilise.
For example, the Consumer Action Law Centre wrote that its legal practice uses a
well-considered, detailed, and documented process to ensure that it focuses resources efficiently,
using an internal triage approach.60 It assists people calling its consumer advice line according to
different service levels, including one-off advice, ongoing assistance without representation, and
ongoing representation. This allows the Centre to minimise the amount of time it spends with
people it cannot assist, and to maximise the use of its resources assisting disadvantaged
consumers to achieve meaningful outcomes and assist those who present with public interest
issues.
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As above.
57 As above, 86.
58 As above.
59 As above, 85.
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Similarly, Eastern Community Legal Centre states that:
[Eastern Community Legal Centre], like other community legal centres, undertake[s] an
important triage role with clients prior to, during and outside court processes. [Eastern
Community Legal Centre] is committed to resolving matters without the intervention of court
processes if possible (and appropriate) in order to prevent time consuming and expensive
litigation. Furthermore, it is committed to preventing further stress and trauma experienced by
people who engage with the limitations within the legal system.61

The Centre for Rural Regional Law and Justice emphasises the importance of triage strategies
in rural and regional areas:
Good triaging can be especially important in rural and regional communities, simply because
the need to channel a legal dispute into the right direction from the outset becomes so much
more crucial when the services into which it must be channelled might only be available
relatively infrequently. It therefore becomes important to avoid further delays, and directing the
matter to the right place early on, including into [alternative dispute resolution] services, is an
essential aspect of this.

Youthlaw states that:
Most [community legal centres] including Youthlaw view triage as an integral feature of their
legal service delivery. Youthlaw includes triage at intake and assessment and our lawyers
practice triage (linking clients to other legal services and non-legal services). This is facilitated
by our co-location with non-legal youth services and delivering our legal services through
frontline youth services across Victoria.
We recommend that all outreach services targeted to vulnerable cohorts should include
triage.62

Triage strategies can identify both legal and non-legal problems. Peninsula Community Legal
Centre notes the important role community legal centres play in employing triage to identify
non-legal problems and make appropriate referrals:
[Community legal centres] also employ triage to help identify non-legal problems. This has
long been part of the holistic approach of [Peninsula Community Legal Centre], which led to
the Centre successfully obtaining funding from the Phyllis Connor Memorial Trust to undertake
a Social Work Support pilot program. Through this program, lawyers and advocates are able
to refer clients to the social worker for support with a variety of non-legal issues that are
identified as underlying or contributing factors to their legal problem. The social worker can
assist with issues such as housing, financial problems, family support, counselling, material
relief, gambling and drug and alcohol addiction, where clients are not already accessing
help.63

Private law firms also use triage strategies. For example, Maurice Blackburn states that its advice
service is typically provided first by paralegals through a telephone response centre and webbased enquiry service. Through these advice services people are then referred to the service that
is best for that person, including an appropriate lawyer, or a community legal centre, Victoria
Legal Aid, industry-based dispute resolution schemes, or corporate complaints service. 64
The Neighbourhood Justice Centre ‘is a multi-jurisdictional court with a variety of treatment and
support services [located at the court] such as mediation, legal advice, employment and housing
support, counselling and mental health services’. 65 It introduced a court triage service, which is a
‘digital link and coordination system for the registry, magistrates, lawyers, police prosecutors,
clinicians and court users’.66 Support for self-represented litigants at the Neighbourhood Justice
Centre is discussed further in Chapter 8 Self-represented litigants.
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3.2

Outreach

A number of organisations have developed programs that employ outreach strategies to reach
client groups in their locality.
Fitzroy Legal Service has been providing outreach services for many years. It states that:
For [Fitzroy Legal Service], the localised relationships, networks and varied activities through
which our service engages with the local community play a significant role in facilitating
identification of legal problems and promoting referrals. This occurs through strong
connections and integration into the health/community service sector, and through the
professional development and community development work [Fitzroy Legal Service] performs
with allied agencies, as well as partnership approaches to delivering casework in a therapeutic
jurisprudence framework.
The development of relationships of trust and visibility in the community have been crucial to
servicing the needs of the most vulnerable [Fitzroy Legal Service] clients, and this access to
justice goes beyond a local focus. For a significant portion of our client base, facilitating
access to justice and identification of legal problems is reliant on an outreach model. 67

St Kilda Legal Service provides a number of outreach services to reach the significant
disadvantaged groups within its catchment, for example, outreach legal services at Inner South
Community Health Services, which is a specialist health service for the sex industry in Victoria.
It states that:
We adopt a holistic view of our client’s needs and respond accordingly, offering an approach
that promotes a more wide-ranging resolution of legal problems. There can be a range of legal
and non-legal factors that compound a person's situation. 68

Peninsula Community Legal Centre states that it provides outreach services in Chelsea, Hastings,
and Mornington, which are all based at community and health organisations so as to be easily
accessible to users of other services, and to facilitate cross-referrals and improved awareness of
legal issues.69
Springvale Monash Legal Service has been co-located with South East Community Links since its
establishment:
Our co-location and partnership work over the years has resulted in a robust referral system
with a range of community organisations. In addition, we have established regular outreach
services to meet the legal needs of our diverse community …
Today, we have three locations we provide weekly legal advice from, including a multicultural
youth service, a youth drug and alcohol service as well the psychiatric unit of a local hospital.
We are currently establishing a legal clinic at the Monash Health Community Hub to provide
legal advice through both drop-in and appointments to further reduce the barriers to justice.
In addition to legal advice services, we provide regular legal education as part of our
prevention and early intervention work. Our co-located outreach services were established to
act on the recommendations of reports which found that it increased access for individuals
with a multiple and complex legal and non-legal issues.
Successful engagement of vulnerable and hard to reach clients requires working with
appropriate organisations who support the target population, and address the issue holistically
through a contextualised understanding rather than addressing the legal issue in isolation.
Marginalised communities sometimes experience difficulties working with lawyers to resolve
their legal issues. Our holistic service delivery model through co-located drop-ins allows us to
reach clients who otherwise may not engage with a lawyer out of fear or mistrust.70

Women’s Legal Service Victoria, in partnership with regional social services agencies, including
health centres, family violence refuges, and community legal centres, developed Link, an
innovative project that employs technology to deliver virtual outreach. Link provides legal
assistance via Skype to some of the most disadvantaged and isolated women in Victoria.71
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3.3

Health-justice partnerships

A strong theme in submissions was the growth in the number of health-justice partnerships in
Victoria in recent years.
These partnerships are financed by a range of funding sources, in particular, short-term grants
from the Victorian Legal Services Board, as well as funding from the Commonwealth
Government, philanthropic donations, and Victoria Legal Aid.
Evaluations of a number of health-justice partnerships demonstrate that the model fosters service
co-ordination that assists health, social, and legal providers to work together to align practices
and better target services for disadvantaged and vulnerable groups. 72 There is also evidence that
a multi-disciplinary approach to patient problems that includes the provision of legal advice has a
positive impact on health by reducing anxiety. 73
Loddon Campaspe Community Legal Centre and Goulburn Valley Community Legal Centre state
that:
Since 2012 Health Justice Partnerships have grown to be one of the most innovative and
dynamic service delivery approaches for Legal Assistance Services … These initiatives build
on the insight that many legal conflicts manifest as health issues and that together, health and
legal service providers stand a better chance of helping clients and patients address their
intertwined health, social and legal issues.74

In Victoria, service integration has not traditionally included partnerships between health and legal
service providers. However, there are some long-standing examples of health-justice
partnerships, such as the co-location of the West Heidelberg Community Legal Centre and
Banyule Community Health since 1975.75 As of 1 July 2014, the West Heidelberg Community
Legal Centre formally became part of Banyule Community Health.
In 2014, the Victorian Legal Services Board major grants program focused on funding the
development of health-justice partnerships. The Victorian Legal Services Board provided
$2.6 million in funding to nine projects, including eight that establish links between community
legal services and community health services, and one program that aims to provide legal
assistance and support to bereaved families. Programs were funded for one to three years.76

See for example: West Heidelberg Community Legal Service, Tenant’s Rights and Law Reform Project:
Using the Law to Protect Public Tenants’ Housing Rights – Evaluation Report (2014); Sally Krutch,
Melissa Hardham, and Patrick Lawrence, First Step Legal Service Development Project: Revised Report
(2014); Justice Connect, Working Together: A Health Justice Partnership to Address Elder Abuse – First
Year Report (2016); Deb Nicholson, Mortgage Wellbeing Service: Mid-Project Evaluation Report (2016);
Inner Melbourne Community Legal, Evaluation Report: Connecting the Dots (2016); Liz Curran, ‘Why Didn’t
You Ask?’: Evaluation of the Family Violence Project of Loddon Campaspe Community Legal Centre (2015);
Liz Bishop, Hana Shahkhan, and Bebe Loff, ‘A Hospital-based Patient Legal Clinic’ (2016) Journal of Law
and Medicine 678.
73 Submission 42, Maurice Blackburn, 9. See also Liz Bishop, Hana Shahkhan, and Bebe Loff, ‘A Hospitalbased Patient Legal Clinic’ (2016) 23 Journal of Law and Medicine 678.
74 Submission 16, Loddon Campaspe Community Legal Centre and Goulburn Valley Community Legal
Centre, 2.
75 West Heidelberg Community Legal Service, Tenant’s Rights and Law Reform Project: Using the Law to
Protect Public Tenants’ Housing Rights: Evaluation Report (2014), 1.
76 Victorian Legal Services Board, viewed 28 July 2016, http://lsbc.vic.gov.au/?page_id=172. A video
resource about health-justice partnerships produced by the Board is available at its website: Victorian Legal
Services Board, viewed 28 July 2016, http://lsbc.vic.gov.au/?page_id=4770.
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An example of a health-justice partnership where legal services are provided at a generalist
health service is the partnership between Loddon Campaspe Community Legal Centre and
Bendigo Community Health Services. The partnership was funded by the Clayton Utz Foundation.
A lawyer is located at the Kangaroo Flat site of the health centre three days a week to provide
legal assistance. The lawyer takes referrals from health workers, provides secondary
consultations to Bendigo Community Health Services staff, and also offers legal education.
Through being on-site at Bendigo Community Health Services, the lawyer is able to build and
maintain relationships with health workers and create a multi-disciplinary service for clients when
they come to their medical appointments.77 Findings of a preliminary evaluation demonstrate that:


almost all clients interviewed would not have accessed legal help if it had not been for the
referral from the health service professional;



all clients interviewed experienced positive health and other outcomes following the
health-justice partnership intervention, including reduced stress and reduced anxiety as a
result of knowing their legal position;



the health service professionals increased their knowledge, capacity, and confidence to
identify legal problems for the clients/patients. The building of trust and relationships with
health-justice partnership lawyers over time led the health service professionals to refer
their clients for assistance and access the service themselves for brief legal secondary
consultations;



overall service effectiveness was greatly improved by having the opportunistic availability
of the lawyer to be immediately responsive to need;



the health-justice partnership significantly increased the engagement of clients and
professionals, counteracting siloed service provision and improving integrated service
collaboration; and



the three-year pilot funding period enabled enough time to build trust and engagement
and achieve service effectiveness.78

The Victorian Legal Services Board continued its support for health-justice partnerships in its
2015 major grants round, providing funding to a number of projects that aim to provide an holistic
service to a vulnerable cohort of Victorians with multiple legal needs.79
An example of a health-justice partnership targeting older people at risk of abuse is discussed in
the example on the following page.
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Submission 16, Loddon Campaspe Community Legal Centre and Goulburn Valley Community Legal
Centre, 3.
78 Addendum Submission 16, Loddon Campaspe Community Legal Centre and Goulburn Valley Community
Legal Centre, 4.
79 Victorian Legal Services Board, ‘Grants funded’, viewed 28 July 2016,
http://lsbc.vic.gov.au/?page_id=172.
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Example: Justice Connect Seniors Law partners with cohealth to help older
people experiencing elder abuse
The Victorian Legal Services Board provided funding for three years to Justice Connect
Seniors Law (a pro bono legal service) and cohealth (a community health service operating
across the northern and western suburbs of Melbourne) to establish a health-justice
partnership. cohealth provides integrated medical, allied health, mental health and community
support services, and delivers programs to promote community health and wellbeing.
A project lawyer from Justice Connect was incorporated into the healthcare team at cohealth.
The project lawyer was based at cohealth four days a week to assist staff to identify legal
problems experienced by older people, and to provide legal assistance or referrals to
alternative legal services. The project lawyer was supported by pro bono lawyers with
specialist knowledge in elder law issues.
The first year report of the project provides a case study that shows how health-justice
partnerships can promote access to justice for older people experiencing abuse. The case
study of ‘Li’ concerns an elderly woman who was experiencing abuse by her partner.
The only time Li could speak to a lawyer was during her physiotherapy appointment.
cohealth staff, the project lawyer and pro bono lawyers worked to enable Li to receive legal
advice without her partner knowing.80
The first year report states that there was evidence of:


improved relationships between health and legal professionals, due to co-location of
the services and the availability of secondary consultations;



better collaboration in professional and community development sessions and the
provision of a more client-centred service;



better understanding of the health and legal sectors;



changes in policies, procedures and practice of the respective partners; and



improved capacity to respond to elder abuse and other legal issues on individual,
team, and organisation-wide levels, which led to better reach of clients and improved
engagement with the service.

The partners identified four key elements that make this service better for older people who
are experiencing elder abuse and professionals who work with them:


having an approachable lawyer co-located at a health service;



ensuring the lawyer is integrated into an existing client-centred service with
co-ordinated client appointments and a seamless ‘feedback loop’;



promoting the use of secondary consultations; and



supporting workers with ongoing professional development.

Justice Connect states that its experience provided:


compelling evidence in the legal services sector that the physical presence of a
person who has a strong understanding of the ‘legal landscape’ – including legal
issues and legal referral pathways – can play a significant role in improving the ability
of highly vulnerable clients to access legal services. 81

Justice Connect and cohealth, Working Together: A Health Justice Partnership to Address Elder Abuse –
First Year Report (2016).
81 Submission 63, Justice Connect, 16.
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Some health-justice partnerships also incorporate financial counselling, such as the Mortgage
Wellbeing Service, operated by Brimbank Melton Community Legal Centre from Djerriwarrh
Health Services in Melton. The project received two years of funding from the Victorian Legal
Services Board in 2015. An integrated legal, health, and wellbeing program provides legal, social
work and financial counselling to support people experiencing mortgage stress in Melbourne’s
west.
A mid-project evaluation report demonstrates that the early intervention strategies had worked
effectively to assist clients to identify and respond to their issues at an early stage, and support
health professionals to develop a better understanding of how the legal system could assist their
clients.82 The early intervention strategies employed by the project also had a significant impact in
reducing homelessness. In the first year of the project, of the 50 clients who received intensive
assistance, 93 per cent regained control over the decision to remain in their home, 27 out of
29 applications to mortgagees for hardship relief were successful, and 27 applications to other
creditors for relief were successful.
A number of health-justice partnerships utilise pro bono legal services, such as the partnership
between Justice Connect and cohealth described above. Another example is the HeLP clinic, a
joint undertaking between Maurice Blackburn, the Alfred Hospital, and the Michael Kirby Centre
for Public Health and Human Rights at Monash University. Maurice Blackburn provides lawyers to
the clinic two days a week on a pro bono basis. Patients and their families are referred to the
clinic by their social worker, doctor, nurse, or any other health professional, and all advice is
provided free of charge. If further assistance is required, the patient is referred to other public and
private legal services. A report on a study of the first six months of the HeLP clinic’s operations
found that ‘locating the legal service in the hospital’s social work department enabled and
expedited access to legal advice; a team-based approach to patient problems had emerged that
enhanced patient outcomes; and the provision of legal advice relieved the anxiety experienced by
patients, allowing them to focus on their health concern’.83
On 2 June 2016, a health-justice partnership was launched between Goulburn Valley Community
Legal Centre and Rumbalara Aboriginal Corporation in Shepparton. 84 The project is ‘supported by
a grant of $295,780 over two years from Victoria Legal Aid’s Innovation and Transformation Fund,
[which was] set up to support new ways of working in the community legal sector’.85 The project
will ‘embed a senior legal practitioner at Rumbalara Health so that legal advice and assistance
can be provided to the local Aboriginal community in a culturally safe and supported
environment’.86 The lawyer will provide free information, advice, and referral on a broad range of
legal issues, including family law, family violence, consumer law, tenancy disputes, and criminal
matters, and work closely with specialist agencies and Victoria Legal Aid.87
The National Centre for Health Justice Partnerships was launched in 2016. The Centre is funded
by the Clayton Utz Foundation. It aims to strengthen health-justice partnerships by highlighting
best practice and supporting existing and new health-justice partnerships.88

3.3.1 Family violence
Many community legal centres work collaboratively with health institutions to provide support for
family violence victims and to prevent family violence from occurring.
82

Deb Nicholson, Mortgage Wellbeing Service: Mid-Project Evaluation Report (2016), 3.
Submission 42, Maurice Blackburn, 9. See also Liz Bishop, Hana Shahkhan and Bebe Loff, ‘A Hospitalbased Patient Legal Clinic’ 23 (2016) Journal of Law and Medicine 678.
84 Victoria Legal Aid, ‘Bringing Legal Help to the door at Shepparton’s Rumbalara Aboriginal Cooperative’,
viewed 28 July 2016, www.legalaid.vic.gov.au/about-us/news/bringing-legal-help-to-door-sheppartonsrumbalara-aboriginal-cooperative.
85 As above.
86 Goulburn Valley Community Legal Centre, ‘New Health-Justice Partnership Launched’,
viewed 28 July 2016, http://gvclc.org.au/health-justice-partnership-launch/.
87 Victoria Legal Aid, ‘Bringing Legal Help to the door at Shepparton’s Rumbalara Aboriginal Cooperative’,
viewed 28 July 2016, www.legalaid.vic.gov.au/about-us/news/bringing-legal-help-to-door-sheppartonsrumbalara-aboriginal-cooperative.
88 Justice Connect, ‘Tessa Boyd-Caine Appointed CEO of New National Centre for Health Justice
Partnerships’, viewed 28 July 2016, www.justiceconnect.org.au/tessa-boyd-caine-appointed-ceo-newnational-centre-for-health-justice-partnerships.
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Evaluations of health-justice partnerships focusing on family violence demonstrate that the model
is effective in increasing the capacity and confidence of health professionals to identify and refer
patients who may be experiencing family violence. There is also evidence that referrals to legal
assistance services have increased as a result of such health-justice partnerships.89 One example
of a health-justice partnership targeting people experiencing, or at risk of, family violence is
discussed in the box below.
Example: Acting on the Warning Signs Project – a partnership between The Royal
Women’s Hospital and Inner Melbourne Community Legal
Acting on the Warning Signs Project is a partnership between The Royal Women’s Hospital and
Inner Melbourne Community Legal that aims to assist women experiencing family violence. This
was the first health-justice partnership in a major metropolitan hospital in Australia. 90
Funding was received from the Victorian Legal Services Board in its 2011 major grants round,
which focused on the prevention of violence against women.91 Additional funding and pro bono
legal support was provided by law firm Herbert Smith Freehills.
The project delivers an on-site legal service at the hospital, complemented by training of
frontline health professionals to help them identify and respond to signs of family violence.92
In 2015, the project received funding from the Commonwealth Government.93 Dan Stubbs,
Chief Executive Officer of Inner Melbourne Community Legal, states that:
This partnership is crucial because the use of healthcare services increases with intimate
partner violence. We know that health professionals are the major professional group to whom
women disclose violence and … pregnancy is a very high-risk time for women experiencing
violence and control. We also know that people only turn to legal advisors with their legal
needs in about 16% of cases, whereas they consult health/welfare advisors for their legal
issues in almost 30% of cases. In services like this we can provide legal assistance so the
most vulnerable women in our community will be safer.
We want to avoid women experiencing violence from being put on a referral-roundabout by
providing a holistic model of care at the hospital.94

An evaluation of the project conducted by the University of Melbourne finds that training had
improved health professionals’ self-reported knowledge of family violence, as well as their
confidence in responding to women who were experiencing, or were at risk of experiencing,
family violence. The evaluation further reported that the co-location of a regular and consistent
legal practitioner within the social work department had led to increased awareness and
accessibility for social workers to refer women for legal assistance. A majority of women who
received legal assistance and were surveyed stated that receiving legal advice had a positive
impact on their psychological and emotional health immediately during or after the consultation.
The evaluation also shows a notable increase in total referrals to Inner Melbourne Community
Legal following the training of health professionals, including both family violence and non-family
violence related clients.95

Liz Curran, ‘Why Didn’t You Ask?’: Evaluation of the Family Violence Project of Loddon Campaspe
Community Legal Centre (2015).
90 Ben Zajac, ‘Hospital’s Undercover Legal Service Latest Check on Violence Against Women’
(28 September 2014) The Citizen, viewed 28 July 2016, www.thecitizen.org.au/news/hospitals-undercoverlegal-service-latest-check-violence-against-women.
91 The Victorian Legal Service Board provided a further two years of funding in 2013.
92 Submission 39, Inner Melbourne Community Legal, 8.
93 Senator the Hon George Brandis QC, ‘Locations for Specialist Domestic Violence Legal Support’
(27 September 2015) [media release], viewed 28 July 2016,
www.attorneygeneral.gov.au/Mediareleases/Pages/2015/ThirdQuarter/27-September-2015-Locations-forspecialist-domestic-violence-legal-support.aspx; Jane Lee, ‘Family Violence Units to be Split Between
Regional and Metropolitan Areas’ (27 September 2015) The Age, viewed 28 July 2016,
www.theage.com.au/federal-politics/political-news/family-violence-units-to-be-split-between-regional-andmetropolitan-areas-20150926-gjvkjf.html.
94 Inner Melbourne Community Legal, ‘Inner Melbourne Community Legal Welcomes Royal Commission
Report’ (30 March 2016) [media release].
95 Submission 39, Inner Melbourne Community Legal, 8.
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In 2013, Women’s Legal Service Victoria received funding for two years from the Victorian Legal
Service Board to establish a project to improve access to justice for women experiencing family
violence and financial hardship. Women’s Legal Service established an holistic model of service,
bringing together financial counselling and family law legal services. The project assisted over
200 women and succeeded in having their collective debt reduced by over $300,000. A report on
the project includes a series of recommendations for reform to industry practice and the law, in
order to reduce financial hardship following family violence.96
The Victorian Government also provides direct funding to a number of health-justice partnerships
that help to improve responses to violence. Under the 2015–16 Community Legal Centre
Assistance Fund, for example, the Springvale Monash Legal Service received $50,000 to employ
a community development worker to co-ordinate the provision of legal services and education on
identifying legal needs, and a lawyer to provide outreach legal advice to patients on site at a
health service. The Legal Service works in partnership with Monash Health to build the capacity of
health workers to identify and respond to patients’ needs. The health-justice partnership focuses
on areas of high legal need, including legal responses to family violence, in disadvantaged local
government areas of Greater Dandenong and Casey.

3.4

Holistic legal assistance services for vulnerable groups

A number of services use tailored strategies to reach particular client groups, in particular,
disadvantaged groups that are unlikely to seek out legal assistance at a community legal centre
or Victoria Legal Aid.
Justice Connect submits that:
Improved access to justice requires tailored responses to address the diverse needs of
different groups within our society … The unbundled and discrete responses needed to assist
unrepresented litigants who have sufficient agency to address their legal problems
independently, will be very different to the integrated models required to provide intensive
support to address the complex legal and non-legal needs of the most vulnerable groups.97

3.4.1 Strategies to reach young people
Research indicates that young people are the least likely cohort to seek legal assistance and yet
the most likely to experience basic civil legal problems.98 Youthlaw is a specialist legal centre for
children and young people, which was established to help overcome these barriers. Youthlaw
states that it uses a community development approach to engaging young people at an early
stage of their interaction with the legal system, through strategic outreach programs and
innovative legal service delivery (for example, partnerships with frontline non-legal youth services
and providing advice online). Youthlaw states that:
The most vulnerable client groups do not call the Legal Help Line or directly seek legal
assistance online. We believe the role of [community legal centres] – as distinct from Victoria
Legal Aid – is to engage with the most vulnerable clients who otherwise would be denied
access to the legal system. This outreach work should be recognised as a crucially important
entry point and an integral part of the legal assistance sector map. Increasingly [community
legal centres] are targeting these vulnerable communities by delivering services through
non-legal services engaged with these populations.99

Youthlaw is co-located with other youth-specific support services, with a focus on crisis
intervention for young people experiencing homelessness. Young people can speak to a lawyer
face-to-face at its daily drop-in legal clinic at Frontyard, an integrated services hub for young
people. The drop-in clinic is provided by a part-time principal lawyer, a secondee pro bono lawyer
from law firm Ashurst, and a Frontyard lawyer funded through one-off grants. Youthlaw also runs
a youth fines clinic at Frontyard once a week to assist young people to deal with fines. It states
that:
Emma Smallwood, Stepping Stones: Legal Barriers to Economic Equality After Family Violence – Report
on the Stepping Stones Project (Women’s Legal Service Victoria, 2015).
97 Submission 63, Justice Connect, 3.
98 Submission 47, Youthlaw, 7–10.
99 As above, 7.
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Our co-location with Frontyard is a positive working example of a holistic and effective intake
and assessment process. Young people primarily present to Frontyard in crisis because they
have recently become homeless and require emergency accommodation. Youthlaw
collaborated with Frontyard to produce a customised intake assessment which includes
questions identifying whether a legal referral is required. As a result of this intake process, we
have seen a threefold increase in the number of referrals from Frontyard to Youthlaw since
2014.100

Youthlaw also states that it provides its outreach partners with training, including on using the
Legal Health Check portal to increase the identification of legal problems and ensure more
effective referrals from non-legal services to Youthlaw. Recent examples of Youthlaw’s innovative
legal service delivery include:


Youthlaw Online’s engagement with young people living in Seymour, Hastings,
Mornington, Geelong, Cobram and Yarra Junction;



Youthlaw’s new ‘Tele Law’ service which is currently being developed to support
headspace centres in Warrnambool, Frankston, Bendigo, Dandenong, Narre Warren,
Glenroy and Wodonga;



legal training to staff at North East Services Connect (with a focus on young people
leaving care);



a face-to-face legal outreach service at a residential withdrawal program for young
people experiencing substance abuse;



a partnership with a youth drug and alcohol referral service to improve legal and
[alcohol and other drug] related referrals in the services sector; and



lawyers talking to young people experiencing homelessness at a night-time meals
program coordinated by the Salvation Army Youth Bus.101

WEstjustice’s research and legal-needs analysis finds that many youth in the western suburbs are
unaware of their legal rights and have poor access to legal information and assistance. 102 Many
young people had been involved with the justice system, but did not know where to go for help
and struggle to attend appointments with lawyers due to poor public transport and an overarching
distrust of lawyers and authority.
In response, WEstjustice developed its School Lawyer Pilot Project, in which a lawyer is located
at a State school in the western suburbs, providing a drop-in legal advice service, legal
representation to students, parents and guardians, and legal education to the school community.
The project was launched in mid-2015 and has philanthropic funding until mid-2017. The lawyer,
Vincent Shin, explains that:
Every region in Australia has a legal centre, which is a free legal service. Regardless of
whether I'm at the school or not, these people need to see somebody. So it just makes sense
that instead of them coming to us, we just come to them …
One of the objectives of this project is early intervention and prevention. And how better can
you achieve that than by having a lawyer right there, right when it all happens?
You've got school counsellors, why not a school lawyer? It just makes sense. Why not have a
lawyer to deal with it before it's at the foot of the courts and it's too late.103
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As above, 9.
As above, 10–11.
102 Submission 12, WEstJustice, 18–19.
103 Emily Brooks, ‘Meet Australia’s First High School Lawyer, Who Is Also A Family Violence Survivor’
(21 April 2016) Huffington Post, viewed 28 July 2016, www.huffingtonpost.com.au/2016/04/21/vincent-shinhigh-school-lawyer-family-violence-survivor_n_9745600.html.
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3.4.2 Integrated services for people affected by alcohol and other drugs
The Victorian Drug and Alcohol Association submits that:
There are currently two community legal services which provide a drug outreach legal service
within Victoria. This model provides crucial assistance to a highly vulnerable cohort of
individuals, whose experience of disadvantage is exacerbated by [alcohol and other drug]
harms which create challenges in accessing standard legal assistance …
Drug outreach legal services are unique in that they are provided in locations which are
viewed as secure for vulnerable clients and in a flexible manner consistent with catering for the
specific issues evident with this client group. Without this service, many individuals either may
not have otherwise accessed legal assistance, or would [have] secured counsel at a later date,
allowing for the specific legal issue(s) to become more entrenched and complex. By way of
example, the Fitzroy Legal Service (2014) notes that a client had been assisted by their Drug
Outreach Lawyer in addressing long outstanding fines associated with traffic infringements;
the client had also lost access to their children. The Drug Outreach Lawyer assisted in having
the outstanding infringements converted into community service and provided linkages to a
number of services, including financial counsellors. Without the assistance of the Drug
Outreach Lawyer, this client would have likely been ‘lost in the system’, creating further
disadvantage.
This program should be rolled out statewide, creating greater access to justice for highly
disadvantaged [people] and by [alcohol and other drug] affected cohorts.104

Fitzroy Legal Service states that its Drug Outreach Lawyer Program is a long-standing example
of a highly effective way to facilitate referrals for legal assistance across human service agencies,
particularly for individuals who are unable to identify that they have a legal problem or who have
complex needs that present multiple barriers to accessing legal services.105
First Step Legal provides legal advice and assistance to patients of the First Step Program, a drug
and alcohol rehabilitation centre in St Kilda.106 Clients are usually referred by in-house clinicians
and nurses, as well as the courts and other services. One of the key benefits of the co-location of
the legal service is that clients can benefit from the support of a multi-disciplinary team of health
professionals and lawyers, working together to support clients with their court matters and in their
rehabilitation. The ultimate aim is to effect both future compliance with the law and the health and
behaviour change that underpins it. This service has received funding from private donations and
philanthropic grants, and some grant funding from the Victorian Legal Services Board.

3.4.3 Strategies to reach people experiencing homelessness
Submissions refer to a number of examples of integrated service delivery for people experiencing
homelessness.
Justice Connect’s Homeless Law program has been in operation since 2001, providing outreachbased legal clinics at homelessness, health, and community services, and at Port Phillip Prison.
Two staff (a lawyer and a social worker) are also co-located one day per week at specialist
homelessness services. Justice Connect submits that:
The aim of this renewed strategy is to build strong relationships with frontline agencies and
non-legal workers to enable Homeless Law to intervene early and resolve legal and non-legal
issues prior to crisis point. These relationships are critical to Justice Connect’s ability to
engage and assist highly vulnerable and hard-to-reach clients [who] may be otherwise unable
to access existing legal services.107

Justice Connect recognises the need for different approaches to meet the needs of different client
groups. While many clients of Not-For-Profit Law within Justice Connect (which works with
community organisations), will be able to identify that they have a legal need and come looking for
help, clients of Homeless Law are generally referred to the legal service.
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Based on its experience with outreach and co-location, Justice Connect notes:
Genuine integration and collaboration is not just about running a service at another site, it
requires sharing time, energy, insight and expertise. It is about exchanging knowledge,
building partnerships and improving our understanding of other service providers. When done
well, integrated service provision can significantly increase the ability of isolated clients to
access a range of different services to meet their needs.
Outreach-based, integrated legal services are an effective model for providing access to
justice and improved outcomes for clients who are experiencing or at risk of homelessness
and who would otherwise be unlikely to access legal assistance. They are a creative,
innovative and effective response to the legal and non-legal needs of people experiencing
homelessness.108

The Council to Homeless Persons echoes the statements of Justice Connect in relation to people
experiencing homelessness:
For these individuals, access to justice is usually most effective when there is co-location of
homeless and justice services, or where justice related services conduct in-reach or outreach
to consumers. This enables people to more efficiently resolve their issues in one place, as well
as to be provided the support from an existing trusted worker who can identify the legal
dimension of their problem, and provide a direct introduction or ‘warm referral’ to a legal
worker who can assist them to resolve their problem.109

3.4.4 Multi-disciplinary services for people exiting prison
The Centre for Justice Innovation told the Review that it and the Mental Health Legal Centre have
secured funding for:
a team of supervised social work students to offer a new wrap-around, multi-disciplinary
service which sits alongside the legal service and provides social work support to inmates in
the six months prior and subsequent to their release. The Centre for Justice Innovation has
also commenced discussions with RMIT University more broadly about providing meaningful
educational opportunities and pathways to employment following release. 110

The Centre for Justice Innovation argues that investment in holistic support services for people
exiting prison has the potential for cost savings for the State by reducing the number of people
who return to prison. It recommends that the Victorian Government consider ‘resourcing a
properly developed sector of specialist multi-disciplinary practices which offer legal, social work,
health, and financial advice services to prisoners to prepare them for successful integration upon
release from prison, and to support them once they have re-entered the community’.111
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4. Issues considered by the Review
This section provides an overview of the issues identified through consultations, submissions and
research, relevant to diverting people from civil litigation and into alternative services, and
implementing triage and early intervention strategies. The Review’s findings and
recommendations are set out in section 5.

4.1

Triage and diversion

Many submissions emphasise that triage is not only about diverting people from litigation.
Sometimes triage may help an individual to identify legal issues or rights in order to take legal
action or commence litigation to enforce those rights. The Council to Homeless Persons submits
that:
Access to justice is not simply about the ability to resolve existing justice issues. It also
encompasses empowering people to both exercise their rights, and fulfil their responsibilities
under the law.112

Similarly, Justice Connect submits that helping people to recognise and assert their legal rights is
equally as important as diverting people away from formal legal proceedings. 113
The Consumer Action Law Centre cautions against assuming that diverting all attempts to
undertake civil litigation is a good thing:
Our client group are hard to reach and often reluctant to seek help in the first instance. Left
unsupported they will not generally seek to enforce their rights whether this be through the
courts or through alternative dispute resolution services. That is, our client group generally
aren't highly litigious to the extent that, without our support, many would forego important legal
rights to avoid civil litigation.
Litigation is an important way of testing the bounds of the law, creating precedents,
highlighting the importance of abiding by the law and holding traders engaging in unlawful
conduct to account. All of which goes some way to minimising the number of consumer
disputes people have.114

4.2

Finding the right services

The Review was told that some people experiencing legal problems face numerous barriers to
accessing early assistance. In particular, they might not identify that they have a legal problem in
the first place; they find it difficult to navigate available services; and other life problems get in the
way of seeking help.
As discussed in Chapter 1 Understanding legal needs, people often experience multiple legal
problems, as well as non-legal health and other problems at a given time. A number of
submissions note that people can have concurrent criminal and civil law issues, such as
infringements and debts.
The difficulties people face in finding appropriate services for their multiple issues at an early
stage mean that problems escalate. As the Salvation Army’s Urban Justice Centre submits:
Whilst just over a third of Urban Justice Centre assistance relates to criminal proceedings,
many of which are relatively minor, the majority of cases involve clients who find themselves in
the midst of escalating and hostile processes often related to financial matters. These include
issues with Centrelink, State Trustees, creditors and infringement notices.
In many instances, the Salvation Army’s clients are especially vulnerable to small matters
escalating disproportionately through bureaucratic and adversarial systems due to low levels
of literacy, high degrees of transience and the frequent pressing nature of major life issues
such as homelessness …
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For instance reminder notices and warning are not received, or milestone dates are missed
due to more urgent life concerns. However, the processes move inexorably forward, escalating
in tone and in language whilst at the same time those processes become more difficult (and
expensive) to deal with over time.
In most cases, advocacy on behalf of these clients through the Urban Justice Centre results in
reasonable outcomes that take into account the extenuating circumstances that are being
faced. However, in the absence of such interventions, many similarly disadvantaged people
find themselves without support in increasingly difficult circumstances, which further entrench
their vulnerability and social exclusion.115

The Salvation Army’s submission provides a case study of a client whose failure to complete an
administrative form escalated into a legal issue that required a professional legal response. 116 It
submits that the resolution of these kinds of matters could be facilitated by funding paralegal roles
in social and community service hubs across the state, to more effectively triage issues prior to
escalation.
Fitzroy Legal Service notes that its clients typically face numerous legal issues that span criminal
and civil (including family) law. It states that a benefit of the service it offers is that it can provide
advice across a range of matters, which reduces the ‘referral roundabout’ for clients. It further
states that this multifaceted advice is particularly important for vulnerable people, including clients
from culturally and linguistically diverse communities and Aboriginal people, who would otherwise
face significant barriers to seeking assistance, and dealing with multiple and interrelated legal and
non-legal needs.117

4.3

Referrals

4.3.1 Referrals between legal service providers
A number of submissions to the Review note that there are opportunities to improve referral
pathways between legal assistance providers. The Federation of Community Legal Centres states
that:
One of the serious problems affecting people trying to find legal help is the prevalence of ‘the
referral roundabout’. It is too common for individuals to be passed from one service to another
on the basis the next service ‘may be able to assist’. There is scope to improve:


the effectiveness of referrals from [community legal centres] to other [community
legal centres]



the effectiveness of referrals from [community legal centres] to Victoria Legal Aid, and



the effectiveness of referrals from Victoria Legal Aid to [community legal centres].

The expansion of Legal Help and the number of referrals it makes to [community legal centres]
has led to a renewed focus on referrals. [Community legal centres] agree that there is a need
for an information database that can be accessed by both [community legal centres] and
Victoria Legal Aid, which is adequately resourced and updated. [Victoria Legal Aid] is
developing the “Orbit” program to improve referrals from [Victoria Legal Aid] Legal Help to
regional [Victoria Legal Aid] offices, and we strongly support the expansion of Orbit to include
information about [community legal centres] that can facilitate referrals to [community legal
centres], and for Orbit to be accessible by [community legal centres] to enable referrals to
other [community legal centres] and Legal Help.
Some [community legal centres] are also undertaking work to ensure that self-referrals (by the
public seeking legal help) are effective. In our view, this can best be achieved by ensuring that
[community legal centres] provide clear information in plain English on their web site, providing
details of what legal assistance they provide and broad eligibility guidelines. [Community legal
centres] need to ensure that this is updated when staff or service delivery changes. If a
directory for the public is to be managed by an external service provider, there must be
funding to ensure the directory is regularly updated.118
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WEstjustice recommends that support be provided to improve technology to enable warm
referrals to and from the Victoria Legal Aid Legal Help telephone line to community legal centres:
The [Victoria Legal Aid] helpline is a useful tool alongside [community legal centre] access
points, but there is room to improve collaboration between the two … Direct access to the
Victoria Legal Aid helpline and an interconnected phone system, this could help reduce the
referral merry-go-round. Research has found that people rarely seek assistance from more
than one source for each issue therefore it is important to get referrals right the first time.
Referral fatigue can mean that the client will give up on trying to resolve their legal problem,
escalating the matter.
…
The value of the helpline is dependent on experienced staff to triage. If the phone system can
be connected, clients would no longer be referred to another phone number, rather they could
be warmly referred by staff after the one call, reducing the risk of unresolved matters.119

Many community legal centres refer new client inquiries to Legal Help, and Victoria Legal Aid has
commenced work to formalise these arrangements through tailored referral protocols. As of
August 2016, Victoria Legal Aid advises the Review that it has:


draft referral protocols with Women’s Legal Service Victoria and the Consumer Action
Law Centre, and will commence piloting the new referral arrangements later in 2016;



commenced discussions with five other community legal centre centres with a view to
establishing referral protocols tailored to each centre and their specific needs; and



recently opened its Legal Help workers’ line for social service workers and other
professionals working with disadvantaged Victorians to link their clients with legal
assistance.

Victoria Legal Aid is also developing an Online Referral and Booking Information Tool with the
involvement of a number of community legal centres. It expects the tool will allow triage staff to
book people into Victoria Legal Aid or community legal services directly. 120
Justice Connect emphasises the importance of organisations developing transparent eligibility
criteria to provide clear guidance to referring agencies about the scope of assistance that Justice
Connect is able to provide.121 It also builds awareness of its services with a range of referring
agencies through extensive stakeholder engagement, and online resources setting out eligibility
criteria and online referral portals for community lawyers.

4.3.2 Referrals by the courts and VCAT
The information provided to the Review through consultation with the legal assistance sector and
court staff suggests that a number of opportunities exist to improve the triage strategies being
used to refer people both to services located within the courts and VCAT, and to appropriate
services in the community. There are also opportunities to assist people to navigate the court
system itself and find the right jurisdiction for their problem.
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The Children’s Court of Victoria states that:
The need to improve the experience of children, young people and their families attending at
the Children’s Court has led it to develop a new role, the Court [Advice and Support] Officer
(CASO) which commenced operating at Melbourne Children’s Court in January, 2016. As
there is no specific funding for this initiative, it has been introduced by the Court as part of a
twelve month trial.
The aim of the role is to assist young people and families navigate their day at the Court …
the CASO can improve the court experience for unrepresented parties and bridge the gap
between their arrival at court and them being linked to legal and other services before court
hearings. It is not the role of the CASO to provide legal advice but rather to link people
attending court to the various legal and other services available at Court or in the community
as a one-off referral.122

The Melbourne Magistrates’ Court also employs a Court Advice and Support Officer (CASO),
who is available to assist court users to connect with support services. The CASO works closely
with court support services at the Melbourne Magistrates’ Court including the Court Integrated
Services Program, Forensicare Mental Health Court Liaison Service, Youth Justice, and the
Salvation Army. At the request of a magistrate, the CASO can facilitate linkages (including
advocacy and referrals) to a number of court, government and community support and treatment
services, including: medical, drug and alcohol and pharmacotherapy, mental health, housing,
Centrelink, Department of Border Protection and Immigration, Office of the Public Advocate,
Public Trustees, counselling services, and aged care services. There is a significant range of
legal and non-legal support services located at the Melbourne Magistrates’ Court, including a
Koori Liaison Officer, Vietnamese Liaison Officer, Money Help financial counselling, Women’s
Legal Service, and the Salvation Army.123 The support services available at the Magistrates’ Court
are discussed further in Chapter 8 Self-represented litigants.
In consultation with community legal centres, the Review heard that the referral pathways to
services located at the Magistrates’ Court are ad hoc and could be better co-ordinated to make it
easier for people to navigate and connect with appropriate services located at the Court. Triage
usually occurs relatively late in the process, after a person interacts with a magistrate, rather than
at an earlier opportunity when interventions could reduce contact with the Court.
Triage and referrals at many Magistrates’ Court locations are performed by Court Network
volunteers. The main reception desk at the Melbourne Magistrates’ Court is staffed by Court
Network volunteers. Court Network plays an important role in providing tailored support,
information and referral services to people at court locations around Victoria and at VCAT.
Court Network quoted a Court Network volunteer:
As a Networker, it’s all about information, support and referral. The information aspect was
difficult because her needs were so specific but simple information such as Centrelink crisis
payments was extremely helpful to her.124

The Review heard that triage and referral practices are inconsistent across different Magistrates’
Court locations. One community legal centre stated during consultation that it had established
excellent working relationships with a regional Magistrates’ Court at which it provided a duty
lawyer service weekly. The centre saw the leadership of the senior magistrate as critical.
However, it also stated that the practice of registry staff across different Magistrates’ Courts in
regional locations is inconsistent, and staff saw their role as assisting the court rather than
assisting the public. It argued that court registrars could play a bigger role in triaging by making
referrals to appropriate services located at court and in the community. For example, if a duty
lawyer is available, all people who are self-represented litigants should be advised of the duty
lawyer service.
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Another community legal centre stated that it had faced resistance from the local suburban
Magistrates’ Court to making family violence referrals to the centre. The centre stated that the
Court appeared to be concerned that connecting people to services would be perceived as bias
towards the party who was assisted. The centre said this view was hard to understand when the
centre had the capacity to take some pressure off the court and registry staff, for example, by
helping people prepare applications on site. The centre argued that it would like to see the courts
take a leadership role and help all parties get the advice and support they need. 125
The Consumer Action Law Centre submits that:
We believe that, without compromising its impartiality, a Court can play a valuable role in
providing information and referrals at key points in the court process, and so enhance its
fairness, as well as confidence in the legal process overall.
One example of a timely, appropriate intervention is a pilot service at the Federal Circuit Court
providing direct financial counselling services to self-represented debtors in the Court’s
bankruptcy lists. The pilot service was a collaboration between us, the Court, and a research
team from the University of Melbourne Law School.126

As discussed in Chapter 5 VCAT small civil claims, VCAT is currently undertaking a number of
projects that aim to improve support for people accessing VCAT, and to make its customer
services more accessible. However, VCAT is constrained in the level of service coverage it
provides in regional areas. It is co-located with the Magistrates’ Court, but has limited staff in the
regions to support VCAT hearings. Thus, there is not always a VCAT staff member available to
assist the public when VCAT is sitting at Magistrates’ Court venues in suburban and regional
locations.

4.3.3 Referral information
A number of stakeholders submit that the information included in court documents presents an
opportunity to inform people of available legal assistance, which is currently not fully utilised.
Justice Connect states that it does a considerable amount of work to improve awareness of the
availability of legal assistance, but it would be of significant benefit if resources that are part of the
existing legal process were improved to help people understand their options and avenues for
accessing legal advice:
The common lack of any referral information for parties on key documents – for example,
notices to vacate and infringements – represents a missed opportunity to encourage people to
try to address their legal issues, exercise their rights, seek legal advice, and engage with the
legal process.127

It recommends that the Government update resources accompanying existing legal processes to
provide clearer information to people about their options and the avenues for accessing free legal
assistance.
Victoria Legal Aid similarly submits that:
There is scope to disperse the Legal Help number further, for example on Notices of Hearing
in applications for possession before the VCAT residential tenancies list.128

Inner Melbourne Community Legal submits that the accessibility of information on legal
assistance services and the Victorian justice system is impeded by fragmentation between
service providers:
Whilst organisations in the legal assistance sector each play an important role, there are
difficulties navigating myriad services which are available in order to identify the most
appropriate assistance available in a particular case. By way of example, charge sheets
issued by Victorian courts advertise three telephone numbers (for Victoria Legal Aid, the
Federation of [community legal centres], and Victorian Aboriginal Legal Services) but no
guidance is provided as to what assistance each service-provider offers.129
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The Consumer Action Law Centre states that:
There are numerous obstacles to people seeking advice around their civil law problems,
including a paucity of referrals and plain English information even once the person is within the
legal process. These factors result in vulnerable and unsophisticated litigants being confused
by court documents, unable to identify their legal position, and unsure of where to go for legal
advice.130

In its submission to the Review, VCAT notes that there are a number of services available to selfrepresented litigants at VCAT, such as the Self Help Centre pilot, which assists VCAT users to
access support services, for example, housing, family violence, and financial counselling
services.131 VCAT also has a number of projects underway to improve the accessibility of online
information about VCAT, and recently launched a new website. It notes that ‘clear, concise and
accessible information can be provided directly through VCAT and through a collaborative effort
with agencies providing information to members of the public at first point of contact’.132
Further discussion regarding the accessibility of information on court and VCAT websites is
included in Chapter 2 Accessible information about legal issues and services.

4.3.4

Referrals to complaint-handling schemes and alternative dispute
resolution services

A number of submissions to the Review referred to opportunities to improve the visibility of, and
referrals to, complaint-handling and alternative dispute resolution schemes.
The Productivity Commission identifies that providing information and education about alternative
dispute resolution in the context of resolving disputes could open up a range of options, however,
providing information alone might be insufficient. Rather, efficient triage processes that direct
disputes to alternative dispute resolution where appropriate are needed. It states that
‘fundamental to any system of legal dispute triage should be a consideration of [alternative
dispute resolution] options and whether they can potentially resolve the issues in dispute’. 133
The triage performed by service providers as well as the courts and VCAT needs to include an
assessment of whether it is appropriate to refer a person to alternative dispute resolution or a
complaint-handling body. As the Public Transport Ombudsman submits:
Effective referral mechanisms are important in ensuring that consumers are made aware of
relevant [alternative dispute resolution] services at the point in time when they need them.
When consumers initially interact with the judicial process, they should be provided with
information about [alternative dispute resolution] alternatives. Services that refer consumers to
the judicial process or provide advice on their rights should also be able to tell consumers if
they have recourse through an [alternative dispute resolution] process. 134

In Chapter 4 Alternative dispute resolution, the Review recommends that courts and VCAT
consider working with industry ombudsmen to develop ways to identify matters where an industry
scheme exists, and implement procedures to prompt registry staff, judicial officers, or members to
consider whether those disputes should be referred to the scheme as a form of alternative dispute
resolution.
The Productivity Commission notes that the low visibility of complaint-handling schemes prevents
many people from using these services. Further, it suggests that key areas of unmet legal needs
might not represent gaps in the availability of appropriate dispute resolution services, but rather
gaps in community knowledge about those services. 135 A number of submissions to the Review
also identify the need for increased awareness of these schemes. For example, the
Telecommunications Industry Ombudsman submits ‘[i]ncreased awareness of, referral to and
utilisation of existing Ombudsman schemes such as the [Telecommunications Industry
Ombudsman], can serve to enhance improved access to justice for Victorians’.136
130
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In her submission to the Review, the Victorian Ombudsman raises the potential benefits of a
streamlined complaint-handling system where fewer bodies deal with a wide variety of matters.
She notes that while there is an extensive network of complaint-handling bodies in Victoria, there
is no overarching complaint-handling system. She states that:
A robust complaint handling system would ensure members of the public can find the service
best placed to handle their complaint without needing to understand the complexity of the
system. In short, the responsibility to navigate a complaint to the correct destination should
largely lie with the complaint handling system and not with the individual seeking
assistance.137

The Victorian Ombudsman submits that ‘a coalition of agencies who share a common
commitment’ to an ‘effective overarching complaint handling system’ could ‘establish a single
complaints portal using dynamic search functionality’.138
The Victorian Ombudsman also identifies opportunities to improve referrals to complaint-handling
schemes, by improving general awareness as well as providing context-specific information when
it is most relevant to a consumer. She notes that this occurs in industry already, as energy
retailers must inform customers about the Energy and Water Ombudsman Victoria on any
disconnection warning notice. She states that Victorian public sector agencies should also adopt
such practices.

4.4

The role of non-legal workers

A number of submissions state that utilising non-legal service providers can expand the reach of
legal assistance to people who would not otherwise gain legal assistance.
Victoria Legal Aid states that:
Building basic legal literacy amongst non-legal workers and integrating legal services more
closely within the broader service sector has the potential to:
-

encourage and enable people to obtain timely help to resolve their problems

-

increase the likelihood of an individualised response to a person’s circumstances and
the likelihood of meaningful and enduring resolutions

-

promote broad dissemination of legal information to a diverse range of communities,
expanding the reach of legal assistance.139

The Consumer Action Law Centre notes that using non-legal workers to provide assistance is a
far more efficient use of resources than a referral-only process. It provides a worker advice line
that allows external financial counsellors (and other community workers) to access advice from a
lawyer. This service aims to reduce the need for referrals and develop the financial counsellor’s
legal understanding for the benefit of future clients.140 It states that:
Having lawyers work with non-lawyers is effective at targeting those currently excluded from
gaining legal assistance, according to Dr Liz Curran. Secondary consultations also help
increase the capacity and confidence of non-legal professions to better use legal solutions,
and for lawyers to better understand their clients by working with agencies already providing
professional services to them.
Clients are likely to go to a trusted intermediary for help with their problems rather than a
lawyer, making secondary consultations one of the most significant and effective factors in
reaching ‘hard to reach’ clients. Critically, her research finds that trust in the lawyer is a critical
pre-condition for many non-lawyers in deciding whether they will refer a client to a lawyer.
We think that a program of funding for secondary consultation pilots could greatly extend legal
services to hard to reach Victorians with unmet legal needs.141
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4.5

Assisting lesbian, gay, bisexual, trans and gender diverse, and
intersex people

The Review consulted with the LGBTI Justice Working Group, which was established to support
the Government’s LGBTI Taskforce. The role of the LGBTI Taskforce is to identify government
priorities and ensure policy, programs, and services are inclusive of LGBTI communities.
The LGBTI Justice Working Group informed the Review that there is a lack of specialised and
culturally appropriate legal services and resources for LGBTI community members. LGBTI people
can have multiple complex legal issues that require specialist advice. Many LGBTI people,
particularly trans and gender diverse people who may have complex legal needs, do not have
access to the resources required to pay for private legal services, and rely on legal aid and
pro bono providers to meet their legal needs. Legal issues commonly faced by LGBTI people
encompass family law, special medical procedure applications for stage two hormone treatment,
discrimination and human rights, powers of attorney, superannuation, property, tax, victims of
crime compensation, and donor law.
Fitzroy Legal Service offers targeted advice sessions to LGBTI people on a limited range of
issues (family law only) for only two to three hours per fortnight in a specific inner-city location.
The Review heard that these advice sessions are insufficient.
The Human Rights Law Centre makes some referrals and takes on a small number of cases that
raise systemic issues. It is not funded to provide advice, referrals, or assistance to individuals, but
nevertheless provides assistance to individuals applying for the expungement of historical
homosexual convictions. Justice Connect makes referrals for trans and gender diverse young
people requiring assistance for applications to the family court for stage two hormone therapy.
Victoria Legal Aid provides discrimination law advice and assistance to LGBTI individuals who are
eligible for legal aid.
LGBTI people face significant barriers to accessing mainstream legal services due to a lack of
understanding and sensitivity about LGBTI issues. For example, young trans people raise
concerns that when accessing assistance, they need to spend significant time educating the
professional about what it means to be transgender.
The LGBTI Justice Working Group informed the Review that there is a need for improved legal
resources tailored to LGBTI communities, including a centralised referral scheme to assist people
to navigate the services that are available. Members of the Working Group said that it would be
helpful to have LGBTI cultural competency training for providers of pro bono and fee-paying legal
services, and targeted outreach to LGBTI communities by these providers to build relationships of
trust and confidence. Often all a person requires is tailored legal information and self-help
resources. However, there is also a need for face-to-face legal advice for members of LGBTI
communities.
In the Victorian Budget 2016–17, the Victorian Government states that it will contribute funding
towards the procurement of a building for a Pride Centre, where LGBTI community organisations,
associations, and groups may co-locate, to increase access for people seeking LGBTI services.
The design, location and timeframe for the establishment of the Pride Centre will be agreed in
consultation with the LGBTI communities.142

4.6 Resources
A number of submissions state that effective triage is resource intensive. In particular, the
development and maintenance of referral networks requires adequate resources, and effective
triage requires training of legal and non-legal staff.

Department of Treasury and Finance (Victoria), Victorian Budget 2017–17: Budget Paper No 3 – Service
Delivery (2016), 114.
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4.6.1 Short-term funding
Submissions state that limited funding and short-term funding arrangements can undermine the
effectiveness of integrated service delivery models that aim to divert people from civil litigation.
For example, Youthlaw states that a barrier to innovative legal service provision faced by
community legal centres is the ad hoc and short-term funding they rely on to provide such
services. These funding arrangements make it difficult to convince youth services to invest
resources in building a partnership. They also mean that it is difficult to obtain good quality
longitudinal data, as any results are only collected over a 12-month period.143
Justice Connect states that:
Justice Connect uses its own resources and philanthropic funding to set up innovative
responses to legal need … However, once the initial independently funded phase of Justice
Connect’s innovative projects have reached their conclusion, Justice Connect, like many
community legal centres, then faces uncertainty as to whether these projects will receive
ongoing funding.
The Government should contemplate the need for ongoing funding where innovative projects
to meet legal need are established with organisational or philanthropic funding. In considering
investment in these projects, the cost savings generated through early access to legal
assistance, for example through the prevention of homelessness, unemployment, protracted
legal proceedings or elder abuse, should be kept in mind.144

The Federation of Community Legal Centres states that:
Managing temporary funding can be challenging and resource intensive. Most importantly,
having to cease effective projects or reduce much needed services is damaging for the people
reliant on the services, and has a negative impact on staff morale and to the [community legal
centre’s] reputation.145

Fitzroy Legal Service also states that insecurity of funding creates inefficiency, undermines
community legal centres’ ability to undertake longer-term planning, and can lead to loss of staff,
creating additional pressure on already over-stretched services.146

4.6.2 Effective triage is resource intensive
A number of submissions state that developing and maintaining referral networks is resource
intensive, and the performance of effective triage requires specialist skills and training.
Justice Connect states:
The process of sorting and assessing the large volume of legal assistance enquiries to ensure
that appropriate services are identified to assist requires effective triage and strong
connections between legal and non-legal service providers. Developing and maintaining
strong triage systems and referral networks is resource intensive.147

Justice Connect notes that it has taken steps to improve the clarity of information available to
individuals seeking assistance from its service, in order to reduce the number of requests for
assistance from callers who fall outside it eligibility guidelines. It further states that:
The reality, however, is that the legal assistance services landscape is complex and there will
continue to be a number of callers with issues that Justice Connect’s programs are not able to
assist with. Despite measures to streamline intake, it is clear that ensuring pro bono
assistance is provided to those most in need of assistance will always require skilled lawyers
and carefully calibrated processes, which in turn must be adequately resourced.
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Springvale Monash Legal Service notes the importance of developing the capacity of staff
undertaking triage to identify a client’s issues:
Efficiencies such as timely resolution of matters, and effectiveness such as appropriate client
and/or appropriate client matters being triaged will only be successful if the capacity of those
administering it is appropriate. Without appropriate level of staff expertise, people with
legitimate claims to litigate may be diverted from doing so. Whilst [Springvale Monash Legal
Service] supports any model that considers efficiencies and effectiveness in the context of
access to justice, this pursuit will include litigation. In some cases, litigation is the most
necessary action to resolve civil disputes.148

Submissions also emphasise the importance of building the capacity of non-legal workers to
identify legal issues. Victoria Legal Aid states:
To be effective, triage practitioners must be equipped to identify a person’s legal and non-legal
issues and consider relevant and appropriate options for resolution. For some people, this will
include consideration of alternative dispute resolution mechanisms. The provision of advice
and triage services requires knowledgeable and experienced practitioners who understand the
needs of clients, can quickly evaluate the dispute, and recommend an appropriate course of
action.149

The Centre for Rural Regional Law and Justice states:
[G]ood triaging clearly calls for people who have a good and broad knowledge of how best to
resolve a legal matter, as well as a good ability to work out how to navigate through these
options in the regional and rural context of limited services, often available only sporadically
throughout the year.150

The Consumer Action Law Centre states that its experience of providing a legal advice line
for workers, mostly through generalist legal centre lawyers and financial counsellors,
demonstrates that ‘successful relationship building requires time, a good experience, and
trust. One-off contacts are rarely enough to build long-term successful relationships.
Long-term partnerships require long-term funding and integration’.151

4.6.3 Legal health checks
A number of submissions noted that legal health checks are a valuable tool, but must be
accompanied by strategies that build the capacity of non-legal workers to identify legal issues
through training, secondary consultation, and partnerships. As discussed in the section above,
such strategies require adequate resources.
The Productivity Commission identifies legal health checks as an important mechanism that can
be used to reach people who are experiencing legal problems, but are unable to identify the legal
nature of these problems on their own.
In 2014, the Commonwealth Attorney-General’s Department provided funding to develop
education and training resources to assist frontline community workers to identify the legal needs
of disadvantaged and vulnerable clients and refer them to appropriate services. As a result, the
Legal Health Check online portal was developed by the Queensland Public Interest Law Clearing
House and the National Association of Community Legal Centres.
The Legal Health Check online portal offers online and offline legal health checks and four
tailored legal health checks specific for youth at risk, new arrivals, clients with mental health
concerns, and clients with housing concerns. A condensed version of the legal health check is
also available in a postcard format. The online portal also offers video tutorials for potential users
of legal health checks.
Peninsula Community Legal Centre states that it is currently trialling the use of legal health check
postcards, utilising the resources available on the Legal Health Check portal. 152
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A number of legal assistance organisations utilise legal health checks as part of the triage
process to identify a person’s legal needs. The Review was told that they are a resource intensive
tool and are of greatest benefit if they are used as part of a range of strategies to assist in
providing appropriate services.
Justice Connect states that it utilises legal health checks in its Homeless Law and Senior Law
services. It states that legal health checks can facilitate the development of strong connections
between referring agencies. Checks should, however, be used as part of a tool kit for
engagement: as on their own they are insufficient to engage workers effectively.153
Victoria Legal Aid states that legal health checks ‘are increasingly championed as an effective tool
for identifying legal issues’ and there is obvious value in their use as a screening tool to identify
the full spectrum of a person’s needs. However, it also notes that the use of legal health checks is
resource intensive, and ‘holistic lawyering becomes increasingly difficult, if not impossible, in the
time-constrained environment in which many legal aid services are provided’.154

5. Findings
Legal assistance service providers in Victoria currently employ a range of triage strategies to
assist in the identification of legal and non-legal problems at an early stage, including tailored
strategies to reach the most vulnerable and disadvantaged client groups. Such strategies include
using non-lawyers and secondary consultations to expand the reach of legal assistance, and the
provision of integrated and holistic legal assistance services, such as health-justice partnerships.
The effectiveness of strategies that employ secondary consultation and integrated service
delivery is demonstrated in available research and evaluations. This evidence shows that
integrated and collaborative forms of service delivery foster service co-ordination, better target
services for disadvantaged and vulnerable groups, improve the capacity of non-lawyers to identify
legal issues, and have a positive impact on clients’ health.
Many projects that employ secondary consultation and integrated service delivery currently rely
on short-term project funding, philanthropic donations, or one-off grants from the Victorian or
Commonwealth Governments. This uncertainty of funding presents a number of difficulties and
has the potential to undermine the effectiveness of the services being delivered.
The Review recommends that both the Victorian and Commonwealth Governments consider
providing ongoing funding for the delivery of integrated legal services.
There are a number of opportunities to improve the triage capacity of different parts of the system,
which are discussed below. In particular, there are opportunities to improve referral pathways
between service providers, to reduce the referral ‘merry-go-round’. The triage capacity of the
courts and VCAT can also be enhanced, by measures to ensure that court and VCAT staff more
consistently make effective referrals to legal and non-legal services. The information contained in
court documentation can also be improved to include more accessible information for people
about the type of services that are available.
It is important that the design of new integrated Support and Safety Hubs recommended by the
Royal Commission into Family Violence include legal triage, in order to provide critical legal
information, education, and advice to people at risk of, or experiencing, family violence.
The proposed establishment of Victoria’s Pride Centre also presents an opportunity for including
targeted legal information, resources and referrals for members of LGBTI communities in the
design of the Pride Centre.
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Submission 63, Justice Connect, 23–4.
Submission 67, Victoria Legal Aid, 86–7.
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5.1

Improving the triage capacity of service providers

Legal service providers currently employ effective and sophisticated triage strategies within their
organisations to identify clients’ legal and non-legal issues, assess their eligibility for assistance,
and make appropriate referrals. Legal service providers are acutely aware of the importance of
effective triage, and have developed a range of strategies to focus their resources efficiently.
There are opportunities to improve the triage capacity of the system by strengthening the referral
pathways between service providers. Research shows that people rarely seek assistance from
more than one source for each legal issue, which highlights the importance of providing
assistance in an appropriate and timely manner in the first instance. There is a risk that ineffective
referral pathways will contribute to people experiencing referral fatigue and giving up on seeking
legal assistance, thereby missing an opportunity for early intervention.
Significant work is already underway in the legal assistance sector to improve referral processes,
including work by Victoria Legal Aid to improve referrals from Legal Help to regional legal aid
offices, and to improve the accuracy of referrals across the sector. As discussed in Chapter 2
Accessible information about legal issues and services, the Review proposes that Victoria Legal
Aid should play an important role as system manager. As part of this role, Victoria Legal Aid
should continue to lead and extend work across the sector to improve referral pathways between
service providers. This work should include utilising technology to further integrate the Victoria
Legal Aid Legal Help telephone system with community legal centres, in order to streamline
referrals from the user perspective and increase warm referrals. Victoria Legal Aid should also
build a comprehensive and up-to-date online database of available services, which can be
accessed by service providers, courts and tribunals. Victoria Legal Aid should lead work across
the sector to improve the transparency of online information regarding the service eligibility
guidelines of different organisations.
Recommendation 3.1 Improving the triage capacity of legal service providers and the
courts
Victoria Legal Aid should lead work, in collaboration with other service providers, to improve
referral pathways between service providers, courts, and tribunals. This work should include
expanding access to online booking systems to community legal centres, improving the
transparency of eligibility criteria across the legal assistance sector, and developing an online
database of available services that can be accessed by service providers, courts, and tribunals.

5.2

Improving referral practices by the courts and VCAT

The point at which people enter the formal court and tribunal system represents a significant
opportunity for early intervention, triage, and possible diversion, before matters progress and
parties and the courts or VCAT increasingly invest resources in the resolution of disputes.
There is a need to improve the triage capacity of the courts and VCAT to take advantage of this
important window of opportunity to intervene early. A ‘no wrong door’ approach is premised on the
idea that all parts of the justice system must develop effective triage strategies and help parties to
connect with appropriate legal and non-legal services. Moreover, triage is an ongoing process,
and opportunities to refer people to appropriate services should be utilised at every stage of the
process.
Chapter 8 Self-represented litigants refers to the significant demand pressures the courts and
VCAT face dealing with increasing numbers of self-represented litigants. The need for effective
triage is of particular importance for self-represented litigants who do not have the assistance of
legal professionals to help them navigate the system. The courts and VCAT could improve the
processes whereby people are connected with available services, including alternative dispute
resolution services and complaint-handling bodies, within and outside the court or tribunal
location. Staff could be better equipped to perform their important triage role by assisting people
with appropriate referrals.
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Assisting self-represented parties by providing impartial information about available services and
making appropriate referrals does not undermine the independence of a court or tribunal, nor
does it amount to favouring one party over another. Performing effective triage will encourage
people to deal with their legal issues and seek assistance. More matters will be resolved at an
earlier stage and the burden on the system will be reduced. The important role that the courts and
VCAT play in performing triage could be included in self-represented litigant management plans.
In order to improve the consistency of the triage performed by staff across the court and tribunal
system, all staff need to understand and perform effective triage consistently, and be equipped to
make appropriate referrals within the court location and in the community. Relationships and
referral protocols with key external agencies, service providers, complaint-handling bodies, and
alternative dispute resolution service providers should be formalised and strengthened. In this
regard, the Review notes that the courts and VCAT will also be able to utilise the online database
of information about available services that the Review recommends Victoria Legal Aid develops,
in order to enhance the work of court and VCAT staff in undertaking triage.
The accessibility of courts and VCAT also needs to be re-thought from a user perspective.
For example, providing an integrated VCAT and Magistrates’ Court registry at suburban and
regional locations where VCAT sits would significantly improve the accessibility of the justice
system for people who might not understand which jurisdiction is the right one for their problem,
or who face barriers in accessing VCAT’s city location. An integrated registry would reduce the
need to refer people to a VCAT registry in a different location. To make it a reality would require
court and VCAT staff to be able to access each jurisdictions’ systems and give information about
each institutions’ processes.
There are opportunities for online referrals prior to a person’s arrival at court. Such referrals would
reduce the burden on court and VCAT staff, and allow them to focus resources on people with
more complex problems who require more intensive assistance.
When undertaking strategic planning in relation to the future information technology requirements
of the jurisdictions, Court Services Victoria could consider the technological functions and
systems that will be needed to support improved referrals by the courts and VCAT, and integrated
and multi-jurisdiction service delivery.
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Recommendation 3.2 Improving referral practices by the courts and VCAT
The courts, especially the Magistrate’s Court, and the Victorian Civil and Administrative Tribunal
(VCAT), consider implementing the following measures to improve triage capacity and
accessibility for users:

5.3



ensuring that all staff understand the important role that courts and VCAT play in
performing triage and are equipped to assist users to connect with appropriate services
within, and outside, the courts and VCAT;



strengthening and formalising relationships and referral protocols with key external
agencies, service providers, complaint-handling bodies, and alternative dispute
resolution providers;



developing an integrated and multi-jurisdiction service delivery model for registries at
suburban and regional court locations to ensure that people accessing these venues,
regardless of the type of matter, are adequately supported;



utilising opportunities presented by information and communication technology to
enable online referrals at an early stage, and improve the accessibility of services at
court and VCAT venues; and



consider future information technology requirements that would be needed to support
improved referrals and integrated multi-jurisdiction service delivery when undertaking
strategic planning.

Including information in court and tribunal documents to
support appropriate referrals

There is significant opportunity for the courts and VCAT to work in collaboration with legal
assistance service providers, complaint-handling bodies and alternative dispute resolution service
providers to improve the information contained in court and tribunal documentation regarding
available services, such as notices and correspondence to parties. The inclusion of more
accurate and transparent information about available services and pathways for dispute resolution
in court and tribunal documentation will better utilise a key opportunity to connect people with
services and dispute resolution options, and encourage people to deal with their legal or non-legal
issues.
Inaccurate or incomplete information contained in documents about service eligibility is likely to
increase the burden on agencies, which will have to field enquiries from people who are not
eligible for assistance. It will also contribute to referral fatigue and frustration for parties.
VCAT’s recent work in developing its online resources, including using plain-language, provides
an example of good practice that other jurisdictions can draw on.
There are also opportunities to engage with institutional litigants and industry groups in relation to
triage and information provision. For example, the courts could consult with major financial
institutions and debt collection agencies to improve the information about available services in
documentation sent to parties in mortgage and debt disputes.
The courts and VCAT are encouraged to consider improvements to the accuracy, transparency,
and currency of information contained in court and tribunal documentation. Consultation with
service providers, complaint-handling bodies and alternative dispute resolution providers would
help to ensure that clear and accurate information about the role of these organisations is
included in court and tribunal documentation.
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Recommendation 3.3 Including information in court and tribunal documents to support
referrals
The courts and the Victorian Civil and Administrative Tribunal consider measures to improve the
accuracy, transparency and currency of information about available services and options for
dispute resolution contained in court and tribunal documentation. It would be desirable to work
with service providers and the Department of Justice and Regulation for this purpose.

5.4

Supporting integrated service delivery

There is growing evidence of the importance of tailored and multi-faceted legal responses to
reach particular client groups. While many people can manage their legal problems independently
and utilise self-help resources, it is clear that effective triage also requires tailored strategies to
reach disadvantaged and vulnerable groups who are unlikely to access stand-alone legal
services.
Integrated service delivery models offer a preventive approach to reduce and resolve complex
social, legal, and health problems. These problems are often interrelated, and if not dealt with at
an early stage, can contribute to people being the recipients of a range of public services over the
course of their lifetime. Crisis points for many people can involve a legal issue, for example, about
debt, housing, family relationship breakdown, family violence, substance abuse, or the death of a
family member.
There are many examples in Victoria of organisations effectively utilising strategies that employ
outreach and co-location to reach particular groups. Community legal centres in Victoria have
been at the forefront of finding new ways to provide legal help to people facing disadvantage,
hardship, and discrimination. The growth in health-justice partnerships in Victoria, supported by
funding from the Victorian Legal Services Board, demonstrates that Victoria is a leading
jurisdiction in employing innovative strategies to improve access to justice for the most vulnerable
groups.
Evidence shows that integrated and collaborative forms of service delivery foster service
co-ordination, better target services for disadvantaged and vulnerable groups, build the capacity
of non-legal workers to identify legal problems, and can have a positive impact on clients’ health.
Approaches that employ secondary consultation by non-legal workers have also proven to be
effective in building the capacity of non-lawyers to identify legal issues, strengthen referral
pathways, and expand the reach of legal assistance to people who would not otherwise access it.
The Legal Health Check is a valuable triage screening tool, which can assist in the early
identification of legal problems by non-legal workers when used as part of a package of strategies
to engage with non-legal workers, including training and building collaborative relationships.
Integrated service provision models, including health-justice partnerships, have received funding
from a complex mix of sources, including grants from governments, Victoria Legal Aid,
philanthropic organisations, and private law firms. A significant number of projects have received
short-term funding from the Victorian Legal Services Board to establish pilots, for a specific
period, usually one to three years. However, there is an uncertain future for projects that have
demonstrated their effectiveness in assisting the early identification of legal problems by reaching
disadvantaged groups and building the capacity of non-legal workers to identify legal problems,
but which lack a source of funding beyond the duration of the pilot period.
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The short-term and ad hoc nature of these funding arrangements can be detrimental to the
effectiveness of such projects. In particular, uncertainty concerning future funding means that
non-legal services can be reluctant to invest resources in building a partnership, therefore
undermining the collaboration required to achieve good outcomes for clients. Uncertain funding
also makes it difficult to obtain good quality longitudinal data about the outcomes of the service
delivery model, because data are only collected for a limited period; in turn it is then more difficult
to demonstrate the effectiveness of a program for the purpose of obtaining ongoing funding or
expansion. Short-term funding arrangements are also inefficient because they require
organisations to use resources to seek further funding, and undermine an organisation’s ability to
undertake long-term planning and retain staff. Effective triage requires adequate resources to
support collaborative relationships and develop the capacity of non-legal workers to identify legal
problems.
The Victorian and Commonwealth Governments should consider providing ongoing funding to
projects where there is a demonstrated legal need for tailored or targeted services to reach
particular client groups. Providing funding certainty will allow effective projects to build long-term
collaborative relationships with non-legal service providers. It would also enhance the
effectiveness of such partnerships. Crucially, the early identification of legal problems helps to
head off other social welfare issues down the track.
Better integration of services also requires improved co-ordination of policy and funding activities,
particularly between the justice and human services portfolios of both governments.
Recommendation 3.4 Supporting integrated service delivery
The Victorian and Commonwealth Governments should seek to identify ongoing funding for
integrated services where there are demonstrated legal needs for tailored or targeted services
to reach particular client groups. Such services require cross-portfolio co-ordination between
justice and human services areas. Certainty of funding would help legal service providers build
long-term collaborative relationships with non-legal service providers, and provide more
effective services to vulnerable and disadvantaged members of the community.
The Victorian and Commonwealth Governments should seek to identify ongoing funding to
proven programs that employ secondary consultation by non-legal workers, in order to improve
the capacity of non-legal workers to identify legal problems, strengthen referral pathways, and
expand the reach of legal assistance to people who would not otherwise access it.

5.5

Legal triage should be included in the design of Support and
Safety Hubs for people experiencing family violence

The Royal Commission into Family Violence recommended the establishment of 17 Support and
Safety Hubs so that people experiencing family violence can get information and find services in
their local area.
Legal triage is part of the frontline services required to meet the critical needs of community
members at risk of, or experiencing, family violence. At the point at which people seek help, they
might have a range of pressing and complex needs with a legal dimension, including: intervention
orders; child protection and custody; debt, property and other financial issues dealing with access
and ownership; and family law and victims of crime proceedings. Currently, many people do not
seek legal advice prior to consulting a duty lawyer on the day of the first mention of an application
for an intervention order. There is rarely sufficient time for the duty lawyer to triage the person’s
other legal needs.
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In its submission to the Royal Commission, Eastern Domestic Violence Service identifies the
complex legal needs of their clients and the challenges of matching them with available legal
services:
Women leaving violent partners/ex partners (or other family members) often have complex
legal needs, including negotiating time with children, responsibility for debt, division of
property, tenancy and immigration status and obtaining court orders. Some women also
require legal advice in relation to criminal matters. Our [Domestic Violence Advocates] spend a
considerable amount of time arranging and attending legal appointments with their clients. It is
not unusual after waiting for and attending such appointments that the organisation
approached refuses or is unable to assist.155

The Centre for Rural Regional Law and Justice also observes that:
Often survivors were unaware of the available legal channels, and women and workers alike
emphasised the need for greater access to affordable legal advocacy, not only preceding and
on the court appearance date, but also to address women’s unmet legal needs surrounding
family violence and family law matters more generally, as well as property issues. 156

Incorporating legal triage capacity into the design of these Hubs is necessary to identify the full
range of potential legal issues, assist victims to seek the advice and assistance they need at an
early stage, connect people with the right services, and reduce referral fatigue for people
experiencing or at risk of family violence.
While legal triage does not necessarily have to be performed by legally qualified staff, there are
two key benefits to employing legally trained staff in this context. First, good generalist legal
knowledge will be required to help navigate the complexity of legal issues and jurisdictions that
could arise for someone experiencing family violence (issues that potentially cut across current
service structures and specialisations of the legal profession such as criminal law, family law, and
child protection). Second, the integrated service delivery models discussed above demonstrate
that being co-located, and part of a team, with a lawyer can improve the knowledge and capacity
of other service providers to identify legal problems, seek advice and secondary consultation
where needed, and co-ordinate support for the person. This also reduces the risk of non-legal
service providers being uncertain about where to refer clients for legal help. For these reasons the
Review recommends that legal professionals be included in the proposed Support and Safety
Hubs to perform legal triage, education, and referrals.
This triage model may be equally applicable to other sites of community service provision around
critical life events where legal issues can be exacerbated, including debt, housing, and family
breakdown. The department should work with legal assistance service providers, and others
across the Victorian and Commonwealth Governments, to identify other sites where effective
legal triage would support community welfare outcomes.
Recommendation 3.5 Including legal triage in the Support and Safety Hubs
The Victorian Government should ensure that the design of the Support and Safety Hubs
recommended by the Royal Commission into Family Violence includes legal professionals to
perform legal triage, to provide legal information, education, and referrals to people
experiencing family violence, and to build the capacity of non-legal personnel working in the
Hub to identify legal problems.
The Department of Justice and Regulation should facilitate further work between legal
assistance service providers and other service delivery areas of the Victorian and
Commonwealth Governments to identify other sites where effective legal triage would support
community welfare outcomes.

155

Eastern Domestic Violence Service, Submission 619 to the Royal Commission into Family Violence, 13.
Centre for Rural Regional Law and Justice, Submission 511 to the Royal Commission into Family
Violence, 116.
156
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5.6

Legal triage should be included in the design of the proposed
Pride Centre

There is a need for improved resources that are appropriate and tailored to the specialist legal
issues faced by LGBTI people. There is also a need for increased legal advice and assistance
services for LGBTI people, delivered in a safe and trusted environment.
Including legal triage in the design of the proposed Pride Centre, would provide a central access
point for LGBTI people to access tailored and specialist legal information, education, referrals,
and legal advice. This would enhance the capacity of LGBTI people to understand legal issues
that affect them and to enforce their rights. Models for consideration in the design of the Pride
Centre include: locating a lawyer at the Centre to develop legal resources and provide legal
information; a lawyer from a community legal centre facilitating outreach; and using pro bono
lawyers to provide specialist one-off legal advice. Whichever model is adopted, it should include
delivery of LGBTI cultural competency training to providers of legal services. The reach and
accessibility of information and resources developed by a lawyer at the Pride Centre should be
expanded by the use of online technologies so that people across Victoria will benefit.
Recommendation 3.6 Including legal triage in the design of the Pride Centre
The Victorian Government should include legal triage and services in the proposed Pride
Centre, in order to provide tailored and specialist legal information, education, referrals, and
legal advice to lesbian, gay, bisexual, trans and gender diverse, and intersex (LGBTI) people
and to deliver LGBTI cultural competency training to legal service providers.
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Key points


Alternative dispute resolution is well established in Victoria’s courts and at the Victorian Civil
and Administrative Tribunal (VCAT), which continue to find new ways to resolve disputes
without the time and expense of a hearing. The Review recommends that the courts and
VCAT share with each other their knowledge and experience of how to make the most of
alternative dispute resolution.



The Dispute Settlement Centre of Victoria is a major government provider of free alternative
dispute resolution services. Its established regional presence makes it well placed to help to
resolve smaller VCAT matters across Victoria. The Dispute Settlement Centre of Victoria
and VCAT should work together to offer alternative dispute resolution in suitable small civil
claims.



Government agencies are some of the biggest users of the civil justice system.
Opportunities exist for government agencies to make greater use of alternative dispute
resolution, and to aim to resolve disputes as early as possible. A cultural shift is needed to
encourage government agencies to take a less risk-averse, litigious approach. The Review
recommends a range of strategies focusing on leadership within government to increase the
use of alternative dispute resolution.



Industry and government ombudsmen schemes appear to embody some of the best
elements of alternative dispute resolution: accessibility, speed, low cost, flexibility, efficiency,
support, capacity to identify systemic issues, and ability to redress power imbalances.



Dispute resolution in retirement villages is an area that stakeholders nominated for
improvement. The Legal and Social Committee of the Legislative Council is currently
reviewing retirement housing.



All organisations which use or provide alternative dispute resolution processes should
ensure the processes they provide are of a high-quality, with respect to both the fairness of
the process and the fairness of the outcome. Robust evaluation is dependent on the
collection and use of meaningful data about how alternative dispute resolution is used. The
Review recommends that organisations which use alternative dispute resolution should find
ways to identify gaps in data, and start thinking about how future systems can be designed
to help capture, use, and share data more usefully.
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Chapter 4 Alternative dispute resolution
Term of Reference 3: Examine whether and how alternative dispute resolution
mechanisms should be expanded so that more Victorians can make use of them.

1. Introduction
This chapter responds to Term of Reference 3, which requires the Review to examine whether
and how alternative dispute resolution mechanisms should be expanded so that more Victorians
can make use of them.
Court-based resolution of disputes can be costly, complex, and slow. Adversarial court
proceedings, especially when prolonged, have considerable emotional costs for the parties
involved and financial implications for both the parties and the taxpayer. Alternative dispute
resolution can increase access to justice by providing an alternative to formal court or tribunal
proceedings that is quicker, cheaper, and more likely to result in an outcome that satisfies both
parties and maintains their relationship.
In the last 30 years there has been increased focus on providing alternative means of resolving
disputes, and an increase in the number of organisations supplying alternative dispute resolution
services. Alternative dispute resolution is now a standard feature of civil proceedings in Victoria’s
courts and the Victorian Civil and Administrative Tribunal (VCAT) across a range of civil law
areas, including commercial disputes, neighbourhood disputes and consumer disputes. 1
Alternative dispute resolution is provided by court and VCAT staff, as well as private suppliers,
government bodies such as the Dispute Settlement Centre of Victoria, regulators such as
Consumer Affairs Victoria, industry schemes, ombudsmen, and commissioners, such as the
Victorian Small Business Commissioner.
Early intervention can prevent a complaint turning into a dispute, and can resolve a dispute before
it escalates to a formal court or tribunal proceeding. The earlier a matter is resolved, the more
likely it is that the relationship between the parties can be preserved, stress levels reduced, and
money saved.
There are opportunities to further expand the use of alternative dispute resolution where
appropriate. An expanded dispute resolution system in Victoria should be based on the principle
that it is never too late to resolve a dispute through an alternative dispute resolution process. The
civil justice system should offer alternative dispute resolution interventions at every stage of a
dispute, from the point a complaint is made, to preparing for litigation, to the door of the court.
Even alternative dispute resolution that does not result in a complete settlement can still narrow
the issues and clarify aspects of the dispute.
The Review is aware that alternative dispute resolution is not always an appropriate method for
resolving disputes. Consideration needs to be given to whether it is appropriate in a particular
case. Vulnerable and disadvantaged people need special consideration in order to participate
meaningfully in alternative dispute resolution. In some circumstances, alternative dispute
resolution has the potential to cause delay, disempower the parties, create legal costs, and
prematurely end disputes when public adjudication would have been beneficial.
Effective screening and referral procedures can help ensure that alternative dispute resolution is
used effectively and efficiently, and that the rights and needs of vulnerable and disadvantaged
people are not overlooked. The Review recommends that public sector organisations which do
not already have written guidelines for screening the suitability of matters for alternative dispute
resolution and making appropriate referrals should develop such a guide. The courts and VCAT
could also identify proceedings that could be referred to an industry-based ombudsman scheme.

Chris Field, Alternative Dispute Resolution in Victoria: Supply-Side Research Project – Research Report
(2007), 32–3.
1
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The Dispute Settlement Centre of Victoria is a major government provider of free alternative
dispute resolution services. It has a regional presence, which means it is well placed to resolve
smaller VCAT matters across Victoria. The Review recommends that the Centre and VCAT form
a partnership to offer alternative dispute resolution in suitable matters, commencing with claims in
VCAT’s Civil Division.
Government is one of the biggest users of the civil justice system. Opportunities exist for
government agencies to make greater use of alternative dispute resolution and to aim to resolve
disputes as early as possible. A cultural shift is needed to encourage government agencies to
take a less litigious approach to dispute resolution. The Review recommends a range of
strategies, with a focus on leadership within government agencies, to increase the use of
alternative dispute resolution.
Providing quality alternative dispute resolution services is essential. The quality and value of
alternative dispute resolution processes are not currently measured by all organisations or
individuals who use or provide them. The evidence base about the fairness of alternative dispute
resolution processes and outcomes needs further development to ensure that they continue to
improve. Robust evaluation depends on the collection and use of meaningful data about
alternative dispute resolution processes and outcomes. The Review recommends that
organisations that use alternative dispute resolution identify data gaps, and consider how future
systems can be designed to capture and share data more usefully.

2. Background
2.1 What is alternative dispute resolution?
Alternative dispute resolution is commonly understood to refer to dispute resolution processes
that:


are less formal than court and tribunal processes;



involve the presence of an impartial and independent third party;



sometimes involve the third party assisting the other parties to reach a decision, or
making a decision on their behalf; and



lead to a decision that may be binding or non-binding.2

Alternative dispute resolution processes exist on a spectrum, from non-determinative to
determinative. The two ends of this spectrum are represented by mediation and arbitration,
respectively. Mediation is the most well known form of alternative dispute resolution, and is the
main technique discussed in this chapter. Conciliation, which may include conciliation and advice,
sits in the middle of the spectrum and is common in the industry-based dispute resolution sector.
In recent times, some proponents have suggested that ‘alternative’ dispute resolution be referred
to as ‘appropriate’ or ‘assisted’ dispute resolution, in order to characterise the processes the term
encompasses as a mainstream activity, rather than simply as a proxy for court or tribunal
proceedings. It may soon be time to drop ‘alternative’ altogether and acknowledge that a wide
range of practices fall under the heading of ‘dispute resolution’, some of which involve courts and
tribunals and some of which do not. This chapter uses the term alternative dispute resolution to
mean any process in which a third person assists parties to resolve a dispute, not including
adjudication by a court or tribunal.

2

Parliament of Victoria, Law Reform Committee, Inquiry into Alternative Dispute Resolution and Restorative
Justice (2009), 20–21.
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Types of alternative dispute resolution processes
There are three broad types of alternative dispute resolution processes:


facilitative processes which assist parties in dispute to identify issues, develop
options, consider alternatives, and try to reach an agreement about some issues or
the whole dispute, for example, mediation, conciliation, and facilitated negotiation;



advisory processes which consider and appraise the dispute to provide advice on
the facts of the dispute, the law, and, in some cases, possible or desirable outcomes
and how these may be achieved, for example, case appraisal, conciliation (where
advice is offered) and neutral evaluation; and



determinative processes which evaluate the dispute, including the hearing of formal
evidence from parties in dispute where appropriate, before making a determination,
for example, arbitration, expert determination, and private judging. 3

2.2 How is alternative dispute resolution currently used?
Alternative dispute resolution is employed at three main stages of a grievance: as part of a
preventive strategy to manage complaints before they escalate to become disputes; before
parties approach courts or tribunals to have their disputes dealt with; and as part of the court or
tribunal process (either by referral, self-referral, or an integrated approach).4
Alternative dispute resolution is used in a wide variety of forums in Victoria. In addition to the
private mediation market, alternative dispute resolution also takes place in a range of institutional
settings, including government departments, courts and VCAT; the Dispute Settlement Centre of
Victoria and Consumer Affairs Victoria; independent statutory bodies, such as the Victorian
Ombudsman and the Victorian Small Business Commissioner; and industry bodies, such as the
Public Transport Ombudsman, the Telecommunications Industry Ombudsman, and the Energy
and Water Ombudsman.

2.2.1

Private alternative dispute resolution services

A number of private providers offer alternative dispute resolution services for a fee. The sector is
a significant industry of practitioners with different professional backgrounds, including legal
practitioners, counsellors, mediators, and arbitrators. 5 There are a number of professional
alternative dispute resolution associations that provide membership support, as well as direct
services such as training and referrals.6
Private alternative dispute resolution schemes may be voluntary or mandatory. An example of a
voluntary private scheme is the Law Institute of Victoria’s Property Law Dispute Resolution
Committee, to which represented parties with certain kinds of real property disputes can submit
their dispute. The Committee, which is comprised of experienced solicitors, considers the matter
on the papers and delivers a binding decision.

3

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 287; see also Parliament
of Victoria, Law Reform Committee, Inquiry into Alternative Dispute Resolution and Restorative Justice
(2009), 23.
4 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 292.
5 Chris Field, Alternative Dispute Resolution in Victoria: Supply-Side Research Project – Research Report
(2007), 31.
6 Parliament of Victoria, Law Reform Committee, Inquiry into Alternative Dispute Resolution and Restorative
Justice (2009), 31–32.
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2.2.2

Industry schemes, statutory bodies, and regulators

a. Industry alternative dispute resolution schemes
Since the 1980s, industry bodies, especially in the financial services, insurance,
telecommunications, and energy industries, have developed codes of practice for using
alternative dispute resolution to resolve consumer disputes.7 Although funded by the respective
industry, these schemes are independent and can make decisions binding on their members.
Some of these schemes are referred to as ‘ombudsmen’, but are distinct from the Victorian
Ombudsman who is an independent officer of the Parliament and has broad jurisdiction over the
actions of executive government.
Industry alternative dispute resolution schemes can be voluntary or mandatory for an industry’s
member organisations.8 These schemes divert disputes away from courts and tribunals by
resolving matters more informally. Most industry schemes use investigation and conciliation to
attempt to resolve disputes. Where a settlement cannot be reached using these processes, many
schemes provide for a determination to be made, which may be binding only on the industry
member and not on the consumer.
The Public Transport Ombudsman, Energy and Water Ombudsman and Telecommunications
Industry Ombudsman are all examples of this type of industry ombudsman scheme. Industry
schemes are funded in a range of ways, but often involve the industry member having to pay
per complaint made, with fees escalating according to how many stages the matter had to go
through before it was resolved.
Industry alternative dispute resolution schemes resolve hundreds of thousands of disputes every
year. For example, the Telecommunications Industry Ombudsman, the busiest industry-based
ombudsman scheme in Australia, has approximately 1,600 telecommunications provider
members9 and responds to more than 100,000 new complaints each year, 25 per cent of which
are from Victoria.10 In 2014–15, more than 90 per cent of complaints were resolved simply by the
Telecommunications Industry Ombudsman referring the consumer to a designated point of
contact within the relevant telecommunications provider.11 A further 8.7 per cent were resolved by
conciliation.
The Energy and Water Ombudsman, a Victorian scheme, has 82 members, and handled
approximately 50,000 complaints in 2014–15. In 2013–14 the number of complaints was
approximately 80,000.12

b. Independent statutory bodies and regulators
There are a number of independent statutory bodies in Victoria that help people to resolve
disputes. Some of these bodies offer formal alternative dispute resolution processes and some
help to resolve disputes through investigation. For example:


the Victorian Ombudsman, an independent officer of the Victorian Parliament,
investigates complaints about Victorian Government departments, most statutory
authorities, and local government; and



the Victorian Small Business Commissioner can arrange mediation for matters such as
retail tenancy disputes, disputes between businesses, or disputes between business and
government.

Chris Field, Alternative Dispute Resolution in Victoria: Supply-Side Research Project – Research Report
(2007), 28.
8 As above, 30.
9 Submission 31, Telecommunications Industry Ombudsman, 10.
10 As above, 9.
11 As above, 12.
12 The Energy and Water Ombudsman attributes this drop to significant changes in the industry and the
capacity of scheme members to manage customer concerns that arise from the changes. Submission 65,
Energy and Water Ombudsman Victoria, 3.
7
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The Productivity Commission recommends that all jurisdictions should have a Small Business
Commissioner or, for smaller jurisdictions, a Small Business Office, within the relevant
department. The Victorian Small Business Commissioner received 11,000 telephone calls in
2014–15, and received 1,659 formal applications for assistance with a dispute. 13
The Review heard that some of the most innovative and flexible uses of alternative dispute
resolution are found in the regulatory sector. For example, the Fair Work Ombudsman uses
alternative dispute resolution to ensure that suitable matters are brought to an early resolution,
conserving regulatory resources for use elsewhere. The Fair Work Ombudsman provides
alternative dispute resolution on the basis that not every matter requires an investigation or an
enforcement approach, but those options are kept open to sharpen the motivation of the employer
to attempt to resolve the matter informally.
The Fair Work Ombudsman triages matters to determine the level of response needed.
For example, where the employment relationship is ongoing, and there are no ‘red flags’ (such as
a worker on a visa being involved in a dispute), alternative dispute resolution is more likely to be
effective. On the other hand, if the employment relationship has ended, the employer is a ‘repeat
offender’, or the former employee is vulnerable, alternative dispute resolution is not considered
appropriate and the Fair Work Ombudsman will move directly to a compliance response.14
The Fair Work Ombudsman also has an early intervention section, which aims to prevent matters
escalating to the point where a dispute is lodged. If a person calls the Fair Work Ombudsman for
advice or information and there is an ongoing employment relationship, they might be referred
directly to the early intervention section, which will provide information and advice, for example,
about how to raise the matter with the employer.
Consumer Affairs Victoria is a regulator that provides information and support to Victorians to help
them exercise their consumer rights and resolve their disputes. It conducts conciliation in
appropriate cases.
Flexible approaches to alternative dispute resolution
The Fair Work Ombudsman conducts telephone mediations between employees and
employers. During the course of a mediation, the mediator can ‘dial in’ a technical expert from
another area of the organisation to give advice on a specific issue, such as the applicability of
a particular award. This prevents the mediation grinding to a halt due to technical issues, and
has the additional benefit that both parties (and the mediator) hear the same advice from the
same source.15
The Victorian Small Business Commissioner is currently piloting a new form of alternative
dispute resolution for disputes where the low monetary value of the matter does not justify the
cost of mediation. Parties are offered the opportunity to meet face-to-face with a case
management officer to try to resolve the dispute. There is no charge for this service. The pilot
may lead to a permanent increase in the Commissioner’s capacity to assist with low-value
disputes that may otherwise not be resolved.16

13

Submission 9, Victorian Small Business Commissioner, 3.
Information provided by the Fair Work Ombudsman to the Access to Justice Review, February 2016.
15 As above.
16 Submission 9, Victorian Small Business Commissioner, 9.
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2.2.3

Government use of alternative dispute resolution

a. Model Litigant Guidelines and other requirements
The Victorian Model Litigant Guidelines 17 set out Victorian Government policy regarding the
maintenance of proper standards in litigation by the State of Victoria and its departments and
agencies. The Guidelines create an obligation on the Victorian Government to act as a model
litigant when conducting litigation. That obligation is to be observed in conjunction with the
provisions of the Civil Procedure Act 2010 (Vic), in particular, the paramount duty and overarching
obligations imposed by Chapter 2 of that Act.18 The guidelines direct departments and agencies to
consider avoiding and limiting the scope of legal proceedings by taking steps to resolve disputes
by agreement, including participating in alternative dispute resolution processes or settlement
negotiations. The Guidelines also bind the government clients of legal firms who are members of
the Government Legal Services Panel.
The Victorian Government has also issued Common Guiding Principles on how departments
should ordinarily respond to civil claims involving allegations of child sexual abuse, which are
intended to complement the Victorian Model Litigant Guidelines.19 The Principles provide that
departments should consider facilitating early settlement and should generally be willing to enter
into negotiations to achieve this.

b. Government dispute management plans
In its 2000 report, Managing Justice, the Australian Law Reform Commission recommends that
every Commonwealth agency be required to develop and implement its own dispute management
plan.20 The National Alternative Dispute Resolution Advisory Council prepared material in 2010 to
assist Commonwealth Government agencies to implement a similar recommendation by the then
Attorney-General.21 The Productivity Commission makes a similar recommendation in its 2014
Access to Justice Arrangements report, noting that only three agencies at the time had such
plans: the Australian Taxation Office, the Australian Competition and Consumer Commission, and
the Australian Energy Regulator.22
The Commonwealth Attorney-General’s Department currently has a Dispute Management Plan.23
Victorian Government agencies do not currently have such plans.

Department of Justice and Regulation (Victoria), ‘Victorian Model Litigant Guidelines’, viewed
12 August 2016,
www.justice.vic.gov.au/home/justice+system/laws+and+regulation/victorian+model+litigant+guidelines.
18 Chapter 2 of the Civil Procedure Act 2010 (Vic) provides that the overarching purpose of the Act in relation
to civil proceedings is to facilitate the just, efficient, timely and cost-effective resolution of the real issues in
dispute. The overarching obligations, which apply to parties to civil proceedings and their legal
representatives, include the obligation to use reasonable endeavours to resolve by agreement, including,
if appropriate, by appropriate dispute resolution.
19 Department of Human Services (Victoria) and Department of Education and Early Childhood Development
(Victoria), Common Guiding Principles for Responding to Civil Claims Involving Allegations of Child Sexual
Abuse (2014).
20 Australian Law Reform Commission, Managing Justice: A Review of the Federal Civil Justice System
(2000).
21 Information provided by Tania Sourdin to the Access to Justice Review, July 2016.
22 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 298.
23 Attorney-General’s Department (Commonwealth), ‘Dispute Management Plan’, viewed 15 July 2016
https://www.ag.gov.au/LegalSystem/AlternateDisputeResolution/Pages/DisputemanagementinAustralianGov
ernmentagencies.aspx.
17
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2.2.4

Dispute Settlement Centre of Victoria

The Dispute Settlement Centre of Victoria was established in 1987 and is part of the Department
of Justice and Regulation. Over time, it has expanded from its original role as a mediator of
disputes between neighbours, to providing court-annexed mediation in the Magistrates’ Court in
relation to some personal safety intervention orders and defended civil matters for claims under
$40,000. The Centre has offices throughout Victoria at all regional Justice Service Centres. A
panel of sessional mediators supplements a small number of permanent staff.
Disputes between neighbours, including in relation to fences, noise, parking, behaviour, drainage,
and overhanging branches, form the bulk of the Dispute Settlement Centre of Victoria’s work.
However, there are a number of other settings in which its services are utilised, including clubs,
committees, and community organisations, workplace disputes between colleagues, family
meetings to discuss options for older people who are considering ‘assets for care’ arrangements,
family members discussing funeral or burial disagreements, owners corporation, tenancy and
housemates disputes, disagreements between friends, and disputes related to debt and
contracts.
In 2014–15, the Dispute Settlement Centre of Victoria provided a total of 21,813 dispute
resolution services, most of which were telephone services (including advice and information) and
conflict coaching services. The majority of contacts end with telephone advice. The total number
of services provided in 2014–15 also includes 1,005 mediations and 1,653 matters where parties
were assisted to resolve a dispute without the need to proceed to mediation, for example, by
facilitating direct contact with the other party. The resolution rate for both mediation and dispute
resolution without mediation was 85 per cent.24 Surveys show a participant satisfaction rate of
92 per cent.25
The Dispute Settlement Centre of Victoria also provides mediation and informal conflict resolution
training, which can be tailored to the needs of schools, local councils, community groups, and
other organisations. Its services have gradually and steadily increased, from 589 mediations
conducted in 2008–09 to 1,005 mediations conducted in 2014–15.
The Dispute Settlement Centre of Victoria has a network of formal and informal relationships with
other organisations, including local councils, police, community organisations, schools, sporting
clubs, Koori organisations, the Office of the Public Advocate, the Office of Housing, Consumer
Affairs Victoria, and community legal centres. Many of these organisations make referrals to the
Centre. This network allows information to be shared between the Centre and other organisations
about trends in the types of dispute that it is handling.
The Dispute Settlement Centre of Victoria does not handle matters involving serious violence,
family law matters, or matters where court action has already commenced, other than in the
Magistrates’ Court program.

a. Dispute resolution process
The Dispute Settlement Centre of Victoria considers the intake process to be a vital part of the
success and quality of its mediation service. The intake process ensures that if a matter proceeds
to mediation, the participants have thought about what they want, have been encouraged to
consider the perspective of the other party, and have been coached to be open to negotiation and
compromise. Many matters are resolved without mediation, as contact with the Centre provides
the impetus for many people to resolve the dispute themselves.

24

Information provided by Dispute Settlement Centre of Victoria to the Access to Justice Review,
December 2015.
25 Information provided by Dispute Settlement Centre of Victoria to the Access to Justice Review,
December 2015.

201

Access to Justice Review
Many of the Dispute Settlement Centre of Victoria’s mediations are conducted using two
mediators. In the Centre’s view, the presence of two mediators can help overcome any power
imbalance between the parties and provide a number of professional and quality assurance
benefits. These include the monitoring of less experienced mediators, ensuring mediators can
support each other to maintain a sustained level of attention in what can be an intense process,
and providing professional development opportunities (as mediators can provide feedback to their
peers). The technique can also be used flexibly to change the dynamic during the mediation as
required.
The guiding principle of the Centre’s mediations is that the parties should leave the mediation with
an agreement made in good faith that suits both of them. Agreements made at mediation are
recorded in writing, but do not have the force of a court order and might not constitute a binding
contract. Interpreters are provided free of charge, and in some cases participants may be
permitted to bring a support person into the mediation room.
The Dispute Settlement Centre of Victoria applies the following quality controls to its mediation
service:


All matters are assessed for suitability for mediation. Mediation will not be conducted if
the Centre assesses that a party lacks capacity or is at risk of succumbing to pressure
from the other party.



Mediators are accredited under the National Mediator Accreditation System. This requires
ongoing professional development and adherence to the Practice Standards, which
include knowledge, skills, and ethical standards.



Two mediators are used in many matters.



A complaints policy is available on the Centre’s website.



The Centre conducts surveys to ascertain settlement rates, participant satisfaction, and
the durability of agreements.



At the conclusion of each mediation, mediators are required to complete a confidential
report which is kept on file, but is not admissible in any subsequent court proceedings.26
Reports are reviewed, and if matters of concern are identified (such as an all-day
mediation being conducted without sufficient breaks), the mediator may be asked to
attend additional training.



Copies of agreements made at mediation are kept on file and are subject to internal audit
by the Centre’s staff.

2.2.5

Court-based alternative dispute resolution

Mediation is used extensively in Victorian courts. Most civil disputes do not proceed to trial without
one or more mediations. The Supreme Court, the County Court, and the Magistrates’ Court may
order mediation with or without the consent of the parties.27
With increasing demand, courts are acutely aware of the need to use ‘judge time’ wisely.28
Over the last decade, courts have sought new ways to encourage parties to settle disputes early.
For example, the Magistrates’ Court uses early neutral evaluation, a type of alternative dispute
resolution that can encourage settlement by giving the parties a chance to reality-test their claim
early in the proceeding.
Most defended civil claims in the Magistrates’ Court of less than $40,000 value (or of any value
when they relate to an incorporated association) are referred to mediation conducted by the
Dispute Settlement Centre of Victoria. A single mediator conducts the session, unless one party is
unrepresented, in which case the dual-mediator system is used. The Centre’s mediators are

26

Evidence (Miscellaneous Provisions) Act 1958 (Vic) section 21L.
Parliament of Victoria, Law Reform Committee, Final Report of Inquiry into Alternative Dispute Resolution
and Restorative Justice (2009), 28.
28 Chief Justice Marilyn Warren, ‘Inaugural State of the Judicature Address’ (22 May 2007) [speech].
27
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provided at no charge to the parties. At Ringwood and Melbourne Magistrates’ Courts, matters
are usually listed for a pre-hearing conference before a court registrar rather than mediation.
Applications to the Magistrates’ Court for a personal safety intervention order29 can also be
referred to the Dispute Settlement Centre of Victoria, either by a registrar at the time of filing the
application, or by a magistrate or judicial registrar after the application has been filed. People can
also be referred to the Centre directly by police before court action has been contemplated. The
Magistrates’ Court submits that it would be supportive of further referrals directly from police. 30
Alternative dispute resolution has been successfully used in civil appeals in the Court of Appeal.31
The Supreme Court makes selective use of mediation conducted by associate judges and judicial
registrars, and considers the program a great success.32 In one List that handles certain wills and
estates matters, judicial mediation has resulted in a settlement rate of close to 90 per cent.
Mediation is also used by the court in disputes about legal costs, family provision claims in wills,
and dust and diseases claims, and oppression proceedings.
The County Court also uses a form of judicial mediation, known as a judicial resolution
conference, in matters such as family provision claims in wills and estates cases. Family provision
matters where the amount of the estate is less than $700,000 are automatically referred to a
judicial resolution conference conducted by a judge, while for claims above that amount, parties
can choose private mediation instead. No fee is charged for a conference.36 Matters in the
Commercial List can also be referred to mediation by a judicial registrar.

Early resolution of oppression proceedings in the Supreme Court
The oppression proceedings pilot at the Supreme Court is an example of using alternative dispute
resolution when relationship issues underlie what appear at first glance to be purely legal disputes
whose low value may not justify excessive use of court time.
The Commercial Court of the Supreme Court of Victoria offers several alternative dispute resolution
mechanisms, including case management conferences and judicial mediation. The Commercial
Court also identifies contexts where the application of alternative dispute resolution techniques and
case management is appropriate and will facilitate the early resolution of disputes.
The pilot33 relates to applications under section 233 of the Corporations Act 2001 (Cth), where it is
alleged that the affairs of a company have been conducted oppressively. The pilot was established
because the Court found that most section 233 applications relate to internal disputes in small
family businesses. These disputes are of relatively low monetary value.34 Applications in these
disputes are usually supported by lengthy affidavits and exhibits, which include considerable detail.
If the Corporations List Managing Judge refers an application to the pilot, the length of affidavits
and exhibits in support of applications is restricted, and an associate judge or judicial registrar
conducts an initial conference, with appropriate cases referred to judicial or external mediation,
where appropriate. If the matter does not resolve during mediation, an associate judge or judicial
registrar may make further directions.
The court commenced the six-month pilot on 1 October 2014. In light of initial results, the Court
extended the pilot until 1 August 2016.35

29

Personal safety intervention orders are restraining orders sought in relation to non-family members,
such as neighbours.
30 Submission 83, Magistrates’ Court of Victoria, 18.
31 Chief Justice Marilyn Warren, ‘ADR and a Different Approach to Litigation’, Serving Up Insights Series
(Law Institute of Victoria, 18 March 2009) [speech], 5.
32 See for example: Judicial Registrar Heytye, ‘Commercial Court Reforms’, Advanced Litigation Conference
(Legalwise Seminar, 13 March 2015) [speech].
33 Justice Clyde Croft, ‘Support for ADR in the Commercial Court’, ‘kon gres’ (Resolution Institute,
24 September 2015) [speech].
34 Supreme Court of Victoria, Practice Note No 5 of 2014 (2014), 1.
35 Supreme Court of Victoria, Practice Note No 13 of 2015 (2015).
36 County Court of Victoria, Practice Note PNCLD 2–2015: Operation and Management of the Family
Property List (2015).
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a. Pre-action requirements
A pre-action requirement is a set of procedural steps that must be followed before a claim can be
filed in a court, with the goal of encouraging settlement or the refinement of issues in dispute.
A pre-action requirement may be specific to a particular type of claim, for example, retail lease
disputes cannot be taken to VCAT unless mediation has been attempted;37 or more general,
for example, parties in the Federal Court or Federal Circuit Court must file a statement with their
application that sets out the genuine steps they have taken to attempt to resolve the dispute. 38
Pre-action requirements can mandate the use of alternative dispute resolution processes, or
might simply require the parties to exchange information that could prompt settlement or clarify
and narrow the issues in dispute. The Civil Procedure Act, as passed, included a general preaction protocol that prevented litigants from commencing proceedings (with some limited
exceptions) before they had taken reasonable steps to resolve the dispute by agreement, or to
clarify and narrow the issues in dispute. Following a change of government, those provisions were
repealed before the Act commenced, due to concerns that they would add to the complexity,
costs, and delays of civil proceedings, and could be used to frustrate proceedings. 39

2.2.6

Alternative dispute resolution at VCAT

VCAT states that ‘[alternative dispute resolution] processes and notions are central to the way
VCAT does business’.40 VCAT uses a broad range of mechanisms to help parties resolve their
disputes without the need for a full hearing. VCAT submits that alternative dispute resolution
processes are often less stressful, give the parties greater control over the outcome of their
disputes, and often lead to tailored outcomes that are not achievable at a hearing.41
Three types of alternative dispute resolution are commonly used at VCAT:

37



A compulsory conference is a private meeting where the parties can discuss options to
resolve the dispute with the assistance of a VCAT member. The VCAT member assists
the parties to identify the key issues in dispute and the questions of fact and law to be
decided by VCAT. If the dispute is not resolved at the compulsory conference, the VCAT
member can make orders that affect the final hearing, for example, by identifying the
issues to be determined, making directions about expert evidence and the exchange of
information, and setting the hearing date.



A mediation is a confidential meeting where parties discuss options to resolve their
dispute with the assistance of a mediator. The mediator will be either a VCAT member, or
an approved accredited mediator. The role of the mediator is more limited than the role of
a VCAT member in a compulsory conference, who can take a more active approach to
resolving the dispute. A mediator does not give advice about a party’s prospects of
success and does not put forward options for settlement of the proceeding.



The Short Mediation and Hearing program is a process applicable to a subset of small
claims in the Civil Claims List, in which less than $3,000 is in dispute and there is no
counterclaim. The parties attend a mediation of one hour’s duration, conducted by a
member of VCAT’s registry staff who is accredited as a mediator. The mediator will assist
the parties to try to reach an agreement. If the dispute is not settled, it proceeds to a
hearing on the same day.

See Retail Leases Act 2003 (Vic) section 87.
See Civil Dispute Resolution Act 2011 (Cth) Part 2.
39 Victoria, Parliamentary Debates, Legislative Assembly (10 February 2011), 307 (Robert Clark MP).
40 Submission 34, Victorian Civil and Administrative Tribunal, 7.
41 As above.
38
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Alternative dispute resolution at VCAT is conducted by members, staff, and external mediators
from a panel who are engaged on a sessional basis at no additional cost to the parties. VCAT told
the Review that:
even in those lists where [alternative dispute resolution] is not a standard process, members use
the informality of hearings to encourage and facilitate discussions that can lead to individual issues
or the whole matter being resolved before a final decision.42

The Productivity Commission notes that the extent and outcomes of alternative dispute resolution
processes at VCAT are unclear.43 In its submission, VCAT states that:
ADR [alternative dispute resolution] is most prominently used in the Civil Division. VCAT has
increased its use of ADR in recent years and now almost all matters in the Civil Division that
have no monetary value or are valued at $100,000 or more are referred to mediation or
compulsory conferencing in an effort to resolve the matter or narrow the dispute prior to
hearing.44

2.3 Principles of alternative dispute resolution
Commentators identify a number of principles governing when and how alternative dispute
resolution can be effectively utilised, and when it may not be appropriate. Professor Tania
Sourdin, a leading academic expert on alternative dispute resolution, refers to ‘fitting the forum to
the fuss’, that is, referring the particular dispute to the right place and process. 45 She suggests six
criteria for considering the application of alternative dispute resolution:


the relationship between the parties – for example, a continuing relationship may mean
agreement between the parties is preferable to a decision imposed by a third party;



the nature of the dispute – some disputes need the objectivity, authority, and past-focus
of a court, but for other disputes, the most important factors are cost, speed,
individualised outcomes, and a focus on the future;



a distinction between new disputes and recurring examples of the same issue which
might be handled less formally;



the amount at stake compared with the cost of the forum;



the need for speed and the reduction of costs; and



the strength of bargaining power between the parties and the availability and quality of
legal services.46

The Productivity Commission concludes that there are some circumstances where the use of
alternative dispute resolution might not be appropriate, such as circumstances in which:


there is an imbalance of power between parties because of socio-economic
disadvantage, or a history of violence between the parties;



there is an unwillingness of parties to engage in constructive alternative dispute
resolution, or to acknowledge that there is a problem;



there is little or no prospect of a successful outcome, such as when claimants are
unreasonable and inflexible, or when disputes are vexatious;



it is in the public interest to set a precedent that can guide future dispute resolution,
particularly if a dispute type is common and recurring;



one party wants to send a public message to deter future action (such as defending
intellectual property rights);



participation would result in personal or financial hardship; or



time is a crucial factor and a party wants to stop a disputed action immediately, such as
an interim injunction to prevent immediate environmental harm.47

42

As above.
Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 366.
44 Submission 34, Victorian Civil and Administrative Tribunal, 7.
45 Tania Sourdin, Alternative Dispute Resolution (Lawbook Co, 2016) 5th edition, 543–544.
46 Tania Sourdin, Alternative Dispute Resolution (Lawbook Co, 2016) 5th edition, 544, citing George Appleby
in Karl Mackie (ed) A Handbook of Dispute Resolution: ADR in Action (Routledge, 1991), 28.
47 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 291–92.
43
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In its Managing Justice report on the federal civil justice system, the Australian Law Reform
Commission notes the following additional factors that may indicate that court adjudication is
more suitable than alternative dispute resolution:


when a definitive or authoritative resolution of the matter is required;



when the matter significantly affects persons or organisations who are not parties to the
alternative dispute resolution process; and



when there is a need for public sanctioning of conduct or where repetitive violations of
statutes and regulations need to be dealt with collectively and uniformly. 48

3.

Issues considered by the Review

The Review identified a number of good alternative dispute resolution practices in Victoria and
received suggestions for how alternative dispute resolution might be usefully expanded. The
Review also identified the need for a number of improvements to the application of alternative
dispute resolution.
The key issues include:


the benefits of alternative dispute resolution and non-adversarial approaches to disputes;



the use of alternative dispute resolution techniques by industry and government
ombudsmen;



opportunities to expand the services of the Dispute Settlement Centre of Victoria;



the drawbacks of the ‘private’ nature of alternative dispute resolution;



pre-action requirements in litigation;



judicial mediation;



gaps in government dispute resolution practices, including how to prevent disputes;



whether alternative dispute resolution should be used where parties are vulnerable or
disadvantaged;



the costs and benefits of alternative dispute resolution; and



evaluating alternative dispute resolution.

These issues are discussed below and findings and recommendations relating to them are
presented in section 4 of this chapter.

3.1 Benefits of alternative dispute resolution’s non-adversarial
approach
In some disputes, interpersonal issues are both the source of the conflict and the key to
resolution. Litigation in these cases may determine the legal issues but leave the underlying
relationship problems unresolved, which increases the risk of future problems. The Review heard
that a non-adversarial approach, such as alternative dispute resolution, may lead to better
outcomes in these situations.
There are many contexts where maintaining an ongoing personal, professional, or business
relationship is important, including relationships between landlords and tenants, colleagues,
members of clubs, parents and schools, separate government agencies, businesses in a small
town, neighbours, and elderly people and their families.

48

Australian Law Reform Commission, Managing Justice: A Review of the Federal Civil Justice System
(2000), 427.
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Justice Connect states that in the case of elderly people, the desire not to disrupt family
relationships can be so strong that it prevents the person from revealing elder abuse. The ability
to discuss financial matters with the family in an alternative dispute resolution process could
prevent the failure or abuse of ‘assets for care’ arrangements.49 The Commissioner for Senior
Victorians also states that alternative dispute resolution can provide options for older people who
want elder abuse to end but also want to preserve family relationships. 50
The Centre for Rural and Regional Law and Justice at Deakin University submits that the capacity
for alternative dispute resolution to preserve relationships is particularly important in rural and
regional areas:
in smaller communities, it is likely that the parties will continue to have to deal with one another
– sometimes personally as well as professionally, because of the more insular nature of those
communities. Resolving matters through the collaborative processes of mediation rather than
through litigation can therefore be a critical element in enabling that relationship to continue in
a functional and positive way.51

Proponents also state that the experience of alternative dispute resolution can be more
empowering and satisfying than litigation. 52 For example, an exchange of documents cannot
compare to physically sitting in the room with one’s opponent and hearing their story. For some
parties, the opportunity to discuss and resolve a matter confidentially is the attraction of the
alternative dispute resolution process.53
As VCAT submits:
VCAT’s jurisdiction covers a range of human problems – a wedding dress that did not fit;
bathroom works not completed properly; a proposed development which will impinge on winter
sun; an elderly parent who is struggling to manage their money; a racist comment which has
caused hurt and humiliation; money not paid for work properly completed.
VCAT knows from its long experience that the best way to address the human problems
behind a legal dispute is to provide a forum for parties to talk, explain, reflect and reach
agreement about the way forward. As a consequence, in many lists, [alternative dispute
resolution] is included as a standard step in the process before parties become entrenched in
legal proceedings, caught up in paperwork and expended time, committed personal and
business resources, emotional energy and, in some cases, legal costs.54

In the context of government disputes, a strategic approach to complaints and disputes can
empower government agencies as well as the citizen making the complaint. Complaints and
disputes are sources of information about community needs and perceptions 55 and can inform
improvements to service provision. Dispute resolution can present an opportunity to deal with
systemic issues beyond the individual legal claim, which might not be possible in the context of
litigation.
Some disputes might not readily translate into a clear legal right or might involve a number of
potential legal actions, and this might make alternative dispute resolution more attractive. For
example, an injured worker might have a potential workers compensation claim as well as an
action that relates to bullying and unfair dismissal that could lead to action at the Fair Work
Commission.56
For others, alternative dispute resolution’s focus on interests could be preferable to the law’s
focus on rights.57 Arguably, alternative dispute resolution has greater potential to improve
relationships than litigation. It is noted that some forms of alternative dispute resolution have a
strong focus on rights, such as conciliation conducted by the Victorian Equal Opportunity and
Human Rights Commission under the Equal Opportunity Act 2010 (Vic).

49

Submission 63, Justice Connect, 26.
Submission 86, Commissioner for Senior Victorians, 1.
51 Submission 4, Centre for Rural and Regional Law and Justice, 5.
52 Tania Sourdin Alternative Dispute Resolution (Lawbook Co, 2016) 5th edition, 84.
53 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 286.
54 Submission 34, Victorian Civil and Administrative Tribunal, 7.
55 National Alternative Dispute Resolution Advisory Council, A Toolkit for Developing a Dispute Management
Plan (2010), 5.
56 Information provided by Tania Sourdin to the Access to Justice Review, July 2016.
57 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 286.
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Case study: Improving conflict management and dispute resolution skills of school
principals58
School principals face a complex complaints landscape. Principals require support to manage
conflict, for day to day issues as well as more complex and serious conduct. Unmanaged
conflict can adversely affect outcomes for all parties, and can escalate beyond the school and
sometimes result in intervention and trespass orders.
The Dispute Settlement Centre of Victoria has recently developed training for principals of
government schools in partnership with the Department of Education and Training and the
Bastow Institute of Educational Leadership. The development of the training was informed by a
number of focus groups held with principals and senior regional staff.
The three-day intensive training focuses on a range of conflict resolution techniques for
managing parent complaints and the disputes that can arise between parents and schools.
The training is evidence-based, practical and informed by behavioural science, neuroscience,
and forensic psychiatry. It provides support and advice about self-care and managing the
personal impact of exposure to conflict. The training also provides principals with the resources
to recognise when they should refer the dispute for assistance, for example, to their region or
possibly to a third party for mediation or facilitated discussion.
The training will be made available across Victoria following very positive feedback from
participants in the first two programs. Principals indicated that they gained a greater level of
confidence and practical conflict resolution skills and that they would take their learning back to
their school. The Dispute Settlement Centre of Victoria is already receiving an increase in
referrals for mediation.59

3.1.1

Apologies

Professor Hazel Genn, a leading authority in the United Kingdom (UK) on the civil justice system,
has written that:
Although the chief remedy offered by the courts is financial compensation, research has
shown that litigants frequently state that their primary motivation for taking legal action is
something else: for example, achieving an apology, an acknowledgement of having been
wronged, preventing the same misfortune from occurring to another, a proper investigation,
making sure people observe their legal obligations in the future ... 60

Alternative dispute resolution can facilitate solutions that could not necessarily be obtained
through a court or tribunal proceeding. An early apology is an example of an action that may be
more likely in a confidential and relationship-focused process such as mediation.61

58

Case study developed with the assistance of the Department of Education and Training (Victoria) and the
Dispute Settlement Centre of Victoria.
59 Information provided by the Dispute Settlement Centre of Victoria to the Access to Justice Review, July
2016.
60 Hazel Genn, ‘Understanding Civil Justice’ (1997) 50 Current Legal Problems 175.
61 Parliament of Victoria, Law Reform Committee, Inquiry into Alternative Dispute Resolution and Restorative
Justice (2009), 47.
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The power of apologies
Contemporary empirical research shows that apologies can influence claimants’ perceptions,
judgments, and decisions in ways that make settlements more likely – for example, an apology
can alter a person’s perception of the dispute, decrease negative emotion, improve
expectations about the future conduct and relationship of the parties, change negotiation
aspirations and judgments about fairness, and increase willingness to accept an offer of
settlement.62 There is also some evidence to suggest that apologies can reduce the desire to
litigate.63
In 2015, Adam Fennessy, Secretary of the Department of Environment, Land, Water and
Planning, publicly apologised to people whose homes were affected when a planned burn got
out of control. The burn, at Lancefield, escaped containment lines and destroyed several
houses as well as sheds and thousands of kilometres of fencing. The Secretary travelled to
Lancefield and spoke to local residents, saying:
We’re responsible, we made a mistake, and I’m sorry.

The Secretary reflected that:
A lot of the community almost breathed a sigh of relief that someone was going to take
some accountability. Because ultimately, whatever the arguments, our department did that,
we lost some homes and we were responsible … one reason I [apologised is] that we need
to rebuild trust.64

Local media reported that many residents were pleased by the apology. 65
The department later published a fact sheet on its website giving information about how
it would be helping affected Lancefield residents with insurance claims resulting from the
fire.
Writing about the power of apologies to benefit government agencies and their clients, the
Deputy Ombudsman of New South Wales, Chris Wheeler, cites Jennifer Robbennolt,
Professor of Law and Psychology, University of Illinois College of Law:
contemporary empirical research has … generally found that apologies influence claimants’
perceptions, judgments, and decisions in ways that are likely to make settlements more likely
– for example, altering perceptions of the dispute and the disputants, decreasing negative
emotion, improving expectations about the future conduct and relationship of the parties,
changing negotiation aspirations and fairness judgments, and increasing willingness to accept
an offer of settlement.66

There is thus some evidence to suggest that apologies can be a very meaningful means of
redress and can reduce the desire to litigate. 67 One commentator notes that even where litigation
is not prevented by giving an apology, an apology might still be worthwhile because it is part of
‘corrective justice’ which focuses on redressing harms and making reparation. 68
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New South Wales Deputy Ombudsman, The Power of Apologies (2011), citing Jennifer Robbennolt,
‘Attorneys, Apologies and Settlement Negotiation’ (2008) 13(2) Harvard Negotiation Law Review 349.
63 See Prue Vines, ‘Apologising to Avoid Liability: Cynical Civility or Practical Morality?’ (2005) 27 Sydney
Law Review 482.
64 David Donaldson, ‘How and when to say sorry in government’ (7 March 2016) The Mandarin, viewed
14 July 2016, www.themandarin.com.au/61427-adam-fennessy-on-saying-sorry-and-rebuilding-publictrust/?utm_source=The+Juice+-+combined+list&utm_campaign=51551aaea7&utm_medium=email&utm_term=0_d98f7edac0-51551aaea7-261329385.
65 Matt Crossman, ‘Authorities Vow to Heed Lancefield-Cobaw Fire Lessons’ (19 November 2015)
Star Weekly, viewed 14 July 2016, www.starweekly.com.au/news/authorities-vow-to-heed-lancefield-cobawfire-lessons/.
66 New South Wales Deputy Ombudsman, The Power of Apologies (2011), citing Jennifer Robbennolt,
‘Attorneys, Apologies and Settlement Negotiation’ (2008) 13(2) Harvard Negotiation Law Review 349.
67 See Prue Vines, ‘Apologising to Avoid Liability: Cynical Civility or Practical Morality?’ 27 Sydney Law
Review 482.
68 As above, 501–03.
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Participants at a government roundtable convened by the Review said that some within
government agencies are reluctant to offer apologies because of the fear that the statement
would be used against them in litigation. Legislative protection could reduce the ‘chilling effect’ of
holding back an apology for fear that it might be prejudicial to a future proceeding.69 Some
jurisdictions, including New South Wales, have introduced legislation to provide that an apology
does not constitute an admission of liability and is not admissible in a court proceeding as
evidence of fault or liability. 70 South Australia recently amended the Civil Liability Act 1936 (SA) to
provide similar protections, but with fewer exceptions. 71
The Victorian equivalent, section 14J of the Wrongs Act 1958 (Vic), is more limited. It applies only
to proceedings involving death or injury and does not of itself prevent the admission into evidence
of an apology. The protection only covers an expression of sorrow, regret, or sympathy, and not a
clear acknowledgment of fault.72 One commentator suggests that protecting only expressions of
regret, and not admissions of fault, is more likely to lead to partial and awkwardly expressed
apologies that are less effective in reducing litigation and can actually inflame the situation. 73
Legislative protection for apologies does not shield agencies that are actually at fault, and does
not give an immunity from legal action. Rather, such protection typically prevents the apology
being used as evidence of fault or liability, 74 and provides that an apology is not relevant to the
question of liability.
A risk of giving protection to the making of apologies is that they could come to be perceived as
insincere, because they provide a political or strategic benefit to the author of the apology without
a substantive benefit to the person wronged. Such protection could undermine trust and make
them less effective.

3.2 Industry and government ombudsmen
A number of organisations submit that industry and government ombudsmen are a particularly
helpful and appropriate form of alternative dispute resolution,75 as they are able to exploit the best
aspects of those processes, such as expediency, low costs (services are free to consumers) and
creative problem solving, while minimising its downsides, for example, by mitigating power
imbalances between large industry players and individual consumers. The Consumer Action Law
Centre submits:
We believe that, in providing access to justice, the establishment of these schemes has been
one of the most significant advances in consumer protection of the past 30 years. Without
industry ombudsman schemes, hundreds of thousands of people would have been left with no
avenue for redress other than courts, or more likely, because of cost and other access
barriers, would have been left with nowhere to turn.76

See Prue Vines, ‘The Power of Apology: Mercy, Forgiveness or Corrective Justice in the Civil Liability
Arena?’ (2007) 1 Public Space: the Journal of Law and Social Justice 1–51. This commentator adds that
‘legislation preventing apologies being deemed as an admission of liability may in fact only be declarative of
what the common law actually is anyway’ (see 36).
70 See, for example, Civil Liability Act 2002 (NSW) Part 10.
71 The amendment to section 75 of the Civil Liability Act 1936 (SA) came into force on 16 June 2016.
72 Compare with Civil Liability Act 2002 (NSW) Part 10, which protects an apology that includes or implies an
admission of fault.
73 Prue Vines ‘Apologising to Avoid Liability: Cynical Civility or Practical Morality?’ (2005) 27 Sydney Law
Review (2005) 482.
74 One rationale for this is that evidence that an apology was made is said to be more prejudicial than
probative: see Prue Vines ‘Apologising to Avoid Liability: Cynical Civility or Practical Morality?’ (2007) 27
Sydney Law Review 489.
75 Submission 53, Consumer Action Law Centre; Submission 12, WEstjustice; Submission 44, Residents of
Retirement Villages Victoria; Submission 48, Victorian Council of Social Service; Submission 57, Housing for
the Aged Action Group.
76 Submission 53, Consumer Action Law Centre, 20.
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The Federation of Community Legal Centres similarly submits that:
Industry ADR [alternative dispute resolution] schemes have been successfully utilised by
vulnerable people in part because Community Legal Centres have worked with industry
schemes to improve access, and to support clients to access schemes. For example, the
Telecommunications Industry Ombudsman and the Energy and Water Ombudsman Victoria
have worked with [community legal centres] on ‘bring your bills’ days to facilitate access for
low income people to their ADR schemes.77

The Consumer Action Law Centre lists the following benefits of industry and ombudsman dispute
schemes:


industry ombudsman schemes are typically a condition of holding a relevant licence, so
all businesses in an industry must participate in the scheme;



industry ombudsman schemes are funded by industry, so industry has a financial
incentive to minimise consumer disputes and costs to the state are minimised;



industry ombudsman schemes typically have independent boards with 50 per cent
representation from consumers so the dispute resolutions processes are fair and
balanced;



industry ombudsman schemes have internal experts (both legal and non-legal) on the
issues the scheme investigates, which results in better and more efficient outcomes for
the parties;



ombudsman schemes can provide flexible solutions to disputes but also have ‘teeth’
because the ombudsman can make findings binding upon the trader;



some ombudsman schemes usefully require members to stay any court action relating to
the dispute while the ombudsman investigates. Resolution of the dispute therefore results
in no further court action;



ombudsman schemes are typically required to investigate and report on systemic
problems, meaning that they not only provide solutions for individual disputes but also
help bigger problems get solved at their source; and



ombudsman schemes keep detailed records and make detailed reports that assists the
advancement of consumers’ interests.78

The Productivity Commission also states that, in the context of the broader civil justice system,
ombudsmen and other complaint bodies resolve a large volume of complaints at low cost and
represent value for money.79
Simply reminding service providers of the existence of an industry-based ombudsman seems to
help resolve disputes and can result in internal escalation. The Telecommunications Industry
Ombudsman states in its submission that over 50 per cent of consumers contact a service
provider multiple times to try to resolve their matter before approaching the Ombudsman.
Upon receiving a complaint, the Ombudsman usually refers it to a designated contact point within
the provider. This results in a resolution of the dispute in 90 per cent of cases.80 Similarly, the
Energy and Water Ombudsman Victoria states in its submission that although it has the power to
make a determination that is binding on the industry member, it has not had to do so since
2003.81
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The Telecommunications Industry Ombudsman submits that their office monitors trends in
complaints, and sometimes amalgamates a group of complaints to commence a ‘systemic’
investigation, rather than handling each complaint individually through standard complainthandling processes.82 Similarly, the Public Transport Ombudsman said that it plays an important
role in the identification, investigation, resolution, and referral of systemic issues that arise in the
public transport industry.83
The Telecommunications Industry Ombudsman also reports to industry about key drivers and
trends in complaints, and publishes de-identified data. Its website includes de-identified case
studies that can help consumers understand what a reasonable solution to their dispute might
look like.
The Telecommunications Industry Ombudsman submits that greater use of its services could be
achieved if courts took an active role in referring disputes to industry-based ombudsman
schemes. The Telecommunications Industry Ombudsman submits that such referrals could take
place in accordance with existing legal frameworks for referral to alternative dispute resolution
processes after court action has commenced, for example, pursuant to section 66 of the Civil
Procedure Act:
One way in which the civil justice system can leverage on the expertise and effectiveness of
industry-based Ombudsman schemes is to more actively promote – for appropriate disputes –
referral to industry Ombudsman schemes where Courts consider that alternative dispute
resolution processes would assist the parties to resolve the dispute. Such a referral could
occur, for example, when one of the parties to the dispute is a member of the industry-based
Ombudsman scheme and the subject matter of the dispute falls within the existing jurisdiction
or remit of that Ombudsman scheme. Such an approach could facilitate greater use of
alternative dispute resolution and improve access to civil justice.84

The Consumer Action Law Centre makes a similar suggestion in its submission to the Productivity
Commission, stating that it would be helpful if court complaints issued by members of financial
services ombudsman schemes identified the availability of the schemes.85
The Public Transport Ombudsman suggests that there is a gap in the availability of alternative
dispute resolution processes in relation to disputes about public transport fines, noting that if an
internal review by the Department of Economic Development, Jobs, Transport and Resources is
unsuccessful, the passenger’s only recourse is to the Magistrates’ Court. Currently, the Public
Transport Ombudsman does not have jurisdiction in relation to transport fines, but notes a recent
significant increase in complaints and enquiries about fines.
A recent report by the Victorian Ombudsman recommends improvements to the infringements
system for public transport fines, including the internal review process. In May 2016, the
Government announced changes to the public transport infringements process, including giving
greater discretion to inspectors to issue warnings rather than fines.
Although not commenting specifically on public transport infringements, the Magistrates’ Court
also notes that effective internal review processes could keep infringement matters out of court.
It notes that a large proportion of its workload consists of matters referred to the Court after an
unsuccessful internal review within a prosecuting agency or an enforcement agency such as the
Infringements Court. In 2014–15, the Magistrates’ Court handled 43,102 matters in which it was
asked to review a decision by the Infringements Court to refuse the alleged offender’s application
to revoke an enforcement order. Yet the refusal decision was upheld by the Magistrates’ Court in
only 14 per cent of cases, suggesting that these matters could have been resolved earlier. 86
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WEstjustice suggests a pilot of an alternative dispute resolution scheme, modelled on industry
schemes, for all civil disputes.87 The Consumer Action Law Centre identifies a number of areas
that might benefit from an industry or government ombudsman scheme, including:


retirement housing;



vocational education and training;



new energy products and services that are currently not within the jurisdiction of the
Energy and Water Ombudsman; and



a Retail Ombudsman, modelled on the UK system.88

The Energy and Water Ombudsman Victoria also submits that all energy and water customers
should have access to alternative dispute resolution, and notes that there are two reviews
underway that could result in recommendations that other energy providers should be members
of the scheme.89

3.3 The Dispute Settlement Centre of Victoria’s services could be
used more widely
In 2014–15, the Dispute Settlement Centre of Victoria achieved a resolution rate for both
mediation and dispute resolution without mediation of 85 per cent. The overall client satisfaction
rate in that period was 85 per cent, and 91 per cent of those surveyed said they would
recommend the Centre’s services.90 The referral of defended civil claims from the Magistrates’
Court to the Centre for mediation began as a pilot in 2007 in one court location for matters under
$10,000. The program now includes most Magistrates’ Court locations for all matters under
$40,000.
The Centre for Innovative Justice at RMIT University supports the expansion of the Dispute
Settlement Centre of Victoria, stating in its submission that the Dispute Settlement Centre of
Victoria ‘has proved especially beneficial in building the resilience and dispute resolution capacity
of local communities’.91
Justice Connect submits that:
The Victorian Government should ensure that programs such as [the Dispute Settlement
Centre of Victoria] are appropriately funded to ensure that all Victorians experiencing
disadvantage can access a dispute resolution service that is:


positive – builds on existing relationships and is future focused;



empowering – people find their own solutions;



informal and easy to use – no forms, no fees;



flexible – we can work out times and places to mediate to suit all parties; and



confidential – under the Evidence (Miscellaneous Provisions) Act 1958 nothing said
during a mediation can be used in court.92
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The Dispute Settlement Centre of Victoria told the Review that there are some areas where its
services are under-utilised, including residential tenancies matters (especially those involving
Office of Housing tenants), families meeting to discuss end-of-life arrangements, retirement
villages, aged care facilities, and power of attorney matters.93 Owners’ corporation disputes
sometimes involve matters that are akin to the types of neighbourhood disputes that the Centre
has experience mediating, such as what items residents should be allowed to store in their car
space, and where washing can be hung out to dry. A greater use of the Centre in such matters
could resolve them before the parties contemplate legal action at VCAT.
Justice Connect states that there are potential benefits of alternative dispute resolution for elderly
people who wish to maintain relationships with family members while negotiating matters such as
‘assets for care’ arrangements, and highlights the Family Meeting Service offered by the Dispute
Settlement Centre of Victoria in conjunction with Seniors Rights Victoria. 94
The Review heard that family issues left unresolved when an elderly family member is the subject
of a guardianship order are often re-agitated, in relation to that person’s will, after they die.95
Alternative dispute resolution conducted prior to a guardianship order being made could allow
families to discuss family matters, which, if resolved, could increase the chances of family
members co-operating after the order is made and in relation to decisions made by the guardian.
The Law Institute of Victoria submits that alternative dispute resolution might not be appropriate in
guardianship matters at VCAT, but that there could be a role for it in matters involving access to
the represented person.96
Hume-Riverina Community Legal Service submits that it ‘greatly values’ the mediation service
provided by the Dispute Settlement Centre of Victoria in its catchment area, and recommends ‘the
expansion of [the Centre’s] services, especially in regional Victoria and particularly to include
family property disputes and intervention order programs’.97
Victoria Legal Aid provides mediation services for eligible matters through its in-house Family
Dispute Resolution Service. This Service is discussed further in Chapter 6 Legal assistance for
Victorians most in need.

3.4 Opportunities to expand the use of alternative dispute resolution
at VCAT
The Productivity Commission states that:
While [alternative dispute resolution] is increasingly being used by Australian courts and
tribunals, sometimes in quite innovative ways, the Commission considers that there continue
to be opportunities for expanding its use in particular areas. For example, private parties and
the wider community may benefit from greater mediation for contested disputes of relatively
low value, where this is not already occurring. This reflects the principle that the method of
dispute resolution should be proportionate to the value or importance of the matter in
dispute.98

93

Meeting with Gina Ralston, Director, Dispute Settlement Centre of Victoria, 8 February 2016.
As above.
95 Stakeholder meeting, 20 January 2016.
96 Submission 59, Law Institute of Victoria, 151.
97 Submission 58, Hume Riverina Community Legal Service, 12.
98 Productivity Commission, Inquiry Report on Access to Justice Arrangements: Inquiry Report (2014), 293.
94

214

Chapter 4 Alternative Dispute Resolution
Many matters before VCAT are of ‘relatively low value’. VCAT submits that its Short Mediation
and Hearing program has a 62 per cent settlement rate, which results in savings of member
time.99 VCAT estimates that if the Short Mediation and Hearing program is expanded,
VCAT members could be freed to hear other matters. VCAT states in its submission that:
Based on the 62 per cent settlement rate of the SMAH [short mediation and hearing] program,
if the SMAH program was expanded to include the Building and Property List and Owners
Corporations List, VCAT estimates that this could result in a saving of approximately 2000
hearing days based on the SMAH process. This is estimated up to 600–800 member sitting
days, which equates to 2–4 members. If the SMAH program was expanded further to deal with
all contested matters under $10,000, extrapolating the SMAH data, it is estimated that up to
3400 matters would be settled at SMAH, saving approximately 1200 hearing days or
5–7 members.100

VCAT also states that its ability to make greater use of its Short Mediation and Hearing program
is limited because staff resources are limited, 101 particularly in regional areas where only one staff
member is managing the registry.
VCAT informs the Review that it would welcome opportunities to explore options for extending its
alternative dispute resolution program, particularly the use of the Short Mediation and Hearing
program in small civil claims.102

3.5 The ‘private’ nature of alternative dispute resolution
The Consumer Action Law Centre states that a shortcoming of alternative dispute resolution is
that it does not always facilitate the identification of systemic issues. This problem arises because
alternative dispute resolution is usually conducted in private and outcomes are not reported. This
also occurs when parties privately negotiate an outcome. The Consumer Action Law Centre notes
that it is inefficient from a system-wide perspective to have multiple alternative dispute resolution
sessions about the same issue, when one court decision could publicly clarify the law for the
benefit of the broader community.103
A participant in the Review’s stakeholder roundtable on 20 April 2016 noted that media reporting
about a particular case can alert others to rights that they may otherwise have compromised in an
alternative dispute resolution process behind closed doors. When a government department or
regulator is a litigant, the benefits of publicly pursuing a matter may outweigh the advantages of
private alternative dispute resolution. Some agencies may wish to send a public message to deter
future action (such as defending intellectual property rights).
Environmental Justice Australia also expresses concern about the private nature of alternative
dispute resolution, telling the Review that ‘public interest litigation has an important role in defining
rights, interpreting and improving the law, and also can have an important role in social
change’,104 and using private, non-legal values to resolve issues relating to public rights and
duties undermines one of the central roles of the courts.105 While it is unrealistic to expect that
every dispute will be resolved by a court, something can be lost when legal disputes are resolved
privately in accordance with the parties’ interests and individual decisions, rather than publicly and
in accordance with the law.106

99

Submission 34, Victorian Civil and Administrative Tribunal, 13.
As above.
101 Submission 34, Victorian Civil and Administrative Tribunal, 11.
102 As above.
103 Submission 53, Consumer Action Law Centre, 27.
104 Submission 11, Environmental Justice Australia, 5.
105 Submission 11, Environmental Justice Australia, citing Harry T Edwards, ‘Alternative Dispute Resolution:
Panacea or Anathema?’ (1986) 99 Harvard Law Review 668–684.
106 See generally Hazel Genn ‘Understanding Civil Justice’ (1997) 50 Current Legal Problems.
100

215

Access to Justice Review
Some commentators express concern that alternative dispute resolution processes do not include
adequate focus on rights and legal entitlements. 107 Courts are not just dispute resolvers, they also
publicly and authoritatively declare and affirm the law, and are part of a public conversation about
it. A decision by a court is a statement of how a dispute has been resolved that will influence the
decisions, expectations, and behaviour of others. Lord Neuberger, a UK judge, says that the
proper role of alternative dispute resolution:
is one which focuses on its proper function as an adjunct to justice, as a complement to the
justice system and not as a substitute for effective access to justice … [T]he risk we run is that
we will institutionalise the denial of effective access to justice for some citizens. 108

However, as others note, the importance of having disputes resolved by a court should not be
over-emphasised. For example, a negotiated outcome can sometimes allow broader issues
between the parties to be resolved, which would not otherwise be considered in one person’s
legal action in court.
The reality is that most disputes are resolved before they are determined by a court, including in
cases where alternative dispute resolution is not used, and all courts receive matters for
adjudication on an arbitrary basis. In almost all cases, it would not be appropriate to oblige parties
who wish to settle to continue with a case simply because a judicial decision would clarify the law.
Further, there is rarely a level playing field in either litigation or settlement, 109 and the fact that
some matters are the subject of judicial determination and some are not is as much a reflection of
the parties’ ‘ability to wait for an outcome, to endure exhaustion and to withstand costs
pressures’.110 The key challenge for the system is to identify those matters where negotiation and
compromise are appropriate, without pressuring parties to settle claims which should be
vindicated in public.

3.6 Pre-action requirements
The Productivity Commission expresses concern that pre-action requirements, including those
mandating or encouraging alternative dispute resolution, can front-load the costs of litigation and
cause delays.111 The Productivity Commission notes in its review that broad-based pre-action
requirements are contentious, but that targeted requirements in specific areas could be
effective.112 The Commission recommends that:
governments further explore the use of targeted pre-action protocols for those types of
disputes which may benefit most from narrowing the range of issues in dispute and facilitating
alternative dispute resolution. This should be done in conjunction with strong judicial oversight
of compliance with pre-action requirements.113

Critics of pre-action requirements say that they are an inappropriate barrier to the courts and can
lengthen a dispute unnecessarily. 114 However, research showing that pre-action requirements can
effectively divert disputes away from courts and tribunals has led to some reconsideration of the
issue.115

See, for example, Owen Fiss, ‘Against Settlement’ (1984) 93 Yale Law Journal 1073.
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The Victorian Bar opposed pre-action protocols when the matter was considered by the National
Alternative Dispute Resolution Advisory Council in 2009, and has not changed its view since.
However, it has also been the experience of members of the Bar that the absence of a general
pre-action alternative dispute resolution requirement has not prevented an increasing number of
people using mediation before commencing court proceedings. 116
Maurice Blackburn provides an example of a pre-action protocol that applies specifically in
Transport Accident Commission disputes, but stresses that a crucial aspect of its success is that
the protocol was developed and adopted voluntarily by the key players in that area.117
Justice Connect recommends that landlords, including the Director of Housing, community
housing providers, and private landlords, should be required to attempt alternative dispute
resolution with tenants prior to making applications for compliance or possession orders. The
experience of Justice Connect is that some landlords might resort to VCAT too quickly in
residential tenancies matters.118 WEstjustice also suggests an alternative dispute resolution
scheme for tenancy matters.119
The Review notes that Consumer Affairs Victoria is currently conducting a review of the
Residential Tenancies Act 1997 (Vic) and will consider dispute resolution as part of that review.

3.7 Judicial mediation
The Victorian Bar states in its submission that it is strongly opposed to ‘judicial mediation’, that is,
mediation carried out by a judicial officer or any officer or staff of a court. The premise of this
objection is that it is incompatible with the judicial role for judicial officers to act as mediators.
The Victorian Bar does not object to active case management by the courts, nor to judges
adopting a facilitative role in the resolution of disputes.120
The Victorian Law Reform Commission considers judicial mediation in its 2008 Civil Justice
Review, and notes that there are strong views on both sides of the debate. 121 Ultimately, the
Commission supports judicial mediation, providing safeguards are in place, such as the judicial
officer not adjudicating a matter that he or she had mediated, and ensuring the relevant judicial
officers have the requisite skills and training to conduct alternative dispute resolution. The
Commission also notes that the resource implications of using judges to conduct mediations tend
to support the use of court officers rather than judges to conduct court-connected alternative
dispute resolution.
The Chief Justice has spoken with approval of court-conducted mediation, stating in a speech to
the legal profession in 2014 that:
Mediation, particularly court-annexed mediation, has become a significant phenomenon in the
Supreme Court. The other day I was speaking to Associate Justice Wood and he told me he
had just finished his 100th court-annexed mediation for the year. The availability of courtannexed mediation through associate judges such as Associate Justices Efthim, Wood,
Gardiner and others is not available universally but is used carefully and selectively. Many of
you would have been in cases in the Commercial Court where the plaintiff’s case has been
opened, the defendant has provided its response and at that point the judge has referred the
matter off to court-annexed mediation. This has proved very effective and beneficial to the
parties.122
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The Supreme Court’s Practice Note on the use of judicial mediation provides that ‘judicial
mediation is not a substitute for mediation by appropriately qualified private mediators, rather it is
another option that may be employed in appropriate cases’.123 Cases where judicial mediation
may be indicated include those where there has been a previous unsuccessful private mediation,
or where one or more of the parties has limited resources.
For those who have reservations about judicial mediation, the procedures used and the style of
alternative dispute resolution are crucial if their concerns are to be overcome. Factors that are
viewed as important include whether the judicial officer meets privately with a party in the
absence of the other party, whether the judicial officer has received training in alternative dispute
resolution techniques, and whether the person conducting the session can later determine the
substantive issues if the matter does not settle. 124 Judicial settlement conferences, which are
conducted in open court, are seen as preferable by some.125

3.8 Gaps in government dispute resolution practices
The Productivity Commission identifies matters in which one party is a government entity
as an area where alternative dispute resolution could be more readily used:
As governments, their departments and agencies are relatively intensive users of the civil
justice system, they are prime candidates for more actively employing [alternative dispute
resolution] to resolve disputes early and more efficiently.126

The Commission observes that there is a lack of evidence on the extent to which government
departments and agencies use alternative dispute resolution to resolve disputes, and its relative
efficiency and effectiveness.127 It reports that a 2012 survey of Australian Government agencies
found that only 37 per cent of responding agencies regularly use alternative dispute resolution
processes. Further, 85 per cent indicate that negotiation and inclusion of effective dispute
resolution clauses in contracts is a priority, but only 45 per cent agree that their agency had
effective measures in place to identify disputes appropriate for alternative dispute resolution as
and when they arose.128
The Victorian Bar submits that:
[government] agencies need to be cognisant that clear and appropriate communication with
disputants can reduce the number of appeals and, as a result, reduce the time and costs
associated with dispute resolution.129

The Victorian Ombudsman comments that the ‘absence of mandated minimum complainthandling standards across the Victorian public sector results in an inconsistent approach across
agencies’.130
Both the Federation of Community Legal Centres and Youthlaw nominate the handling of
complaints against Victoria Police as an area for improvement in their submissions.
The Federation states:
The police complaints process is an example of a scheme that is effectively an [alternative
dispute resolution] scheme that is not sufficiently robust, in that it is not independent, and has
not been independently reviewed to test the quality of its processes and outcomes. The very
low substantiation rate in police complaints increases the demand from complainants to initiate
civil claims against police in the Court. Overwhelmingly, people initiate civil claims against
police in circumstances where their complaint has failed in the police complaints process. In
our view, the effective and independent investigation of complaints will divert a large number
of civil claims from the courts.131
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The Ombudsman makes a number of recommendations for legislative changes that would allow
greater collaboration between the Ombudsman and other public sector agencies for the purpose
of improving public administration, including the sharing of information by the Ombudsman, and
giving the Ombudsman’s office an education function.132 The Ombudsman also notes that it is
well positioned to monitor the performance of government agencies’ complaint-handling systems,
and to assist in building agency capability through feedback and resources. 133
Tom Howe QC, Chief Counsel, Dispute Resolution at the Australian Government Solicitor, states
that some agencies have ‘habits of thought’ that block the greater use of alternative dispute
resolution, including:


an uncritical assumption that alternative dispute resolution is inappropriate in particular
fields (such as administrative law disputes); and



too readily regarding claimants as completely undeserving because in some respects
they may overreach or be unreliable.134

Some of the practices, strategies, and attitudes that could contribute to a good dispute-handling
culture by government agencies, including in relation to dispute prevention, are:


seeing complaints and disputes as normal and inevitable;



avoiding a culture of defensiveness, which ironically can arise from a strong sense of
professional pride and commitment to high standards; 135



empowering frontline service staff to manage conflict;



training staff to develop the communication and facilitation skills needed to support
dispute resolution;



training staff to have a neutral, non-emotional response to complaints or disputes;



willingness to apologise;136



senior leadership and support;137



familiarity of staff with facilitative or restorative conflict-handling procedures, and not
viewing litigation as the only dispute-handling strategy;138 and



not trying to shift political responsibility for an outcome away from the agency by letting a
court decide a controversial matter.139

Victorian Ombudsman, Submission to Department of Premier and Cabinet (Victoria) review of Victoria’s
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138 Tom Howe QC Why isn’t there more alternative dispute resolution by Commonwealth departments and
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3.8.1

Model litigant guidelines

Some stakeholders told the Productivity Commission during its inquiry into access to justice
arrangements that a limitation of the current government dispute environment is the focus on
being a model litigant, rather than a model dispute resolver. 140 The Victorian Bar reiterates this
point in its submission to this Review,141 as does the Resolution Institute.142
The Model Litigant Guidelines require departments and agencies to ‘consider seeking’ to avoid
and limit legal proceedings, including by participating in alternative dispute resolution processes.
This can be compared with the guidelines that apply to the Commonwealth, which provide that
agencies must be model litigants by:
endeavouring to avoid, prevent and limit the scope of legal proceedings wherever possible,
including by giving consideration in all cases to alternative dispute resolution before initiating
legal proceedings and by participating in alternative dispute resolution processes where
appropriate.143

At present, if a party believes a government litigant has not considered alternative dispute
resolution, there is no real enforcement mechanism available, and non-compliance with the
guidelines does not give rise to a separate cause of action. Parties can make a complaint to the
Attorney-General, but the process by which these complaints are investigated could be more
transparent.
In 2009, consideration was given to amending the Commonwealth Legal Services Directions to
require agencies to develop dispute resolution plans. 144 Ultimately this was not implemented,
however the Office of Legal Services Coordination did issue a Guidance Note on the Use of
Alternative Dispute Resolution (re-issued in July 2015), which strongly encourages ‘agencies to
adopt a strategic approach to dispute management, such as by reviewing existing or developing
new dispute management strategies or plans’.145 Victoria does not have an equivalent guidance
note.
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What does a dispute management plan for a government agency look like?
In 2010 the National Alternative Dispute Resolution Advisory Council published a guide for
government agencies wanting to develop their own dispute management plans. The guide
recommends that the following be included in a plan: 146


an introductory statement emphasising the importance of proactive, fair, co-ordinated,
and consistent management of disputes;



the objectives and purposes of the plan, taking into account the dispute management
priorities applicable to each agency. An example might be ‘to develop a culture which
involves true engagement with disputants, through greater communication and use of
alternative dispute resolution processes where appropriate’;



an outline of the sources, nature, and extent of the main areas of dispute affecting the
agency, recognising significant or recurring concerns;



key principles for resolving disputes under the plan. The Council suggests these could
be adapted from the Council’s National Principles for Resolving Disputes,147 including:
-

agency staff have a responsibility to take genuine steps to resolve or clarify
disputes and should be supported to meet that responsibility by the agency itself;

-

staff should show their commitment to dispute resolution processes by listening to
other views, and by putting forward and considering options to resolve the
dispute;

-

disputes should be managed in a manner which recognises that government
agencies serve the Australian community;



an acknowledgment of the applicable regulatory context. For example, the context of
a monetary claim could include provisions of the Financial Management Act
1994 (Vic), the Model Litigant Guidelines, and other relevant frameworks. This item
might also include reference to other accountability mechanisms that apply to
particular disputes, such as review by the Ombudsman; and



dispute management strategies, both general and specific. General strategies might
include:
-

use of a dispute assessment matrix by staff;

-

the form and style of communication with disputants;

-

setting responsiveness targets in communications with disputants; and

-

tracking of disputes.

Specific strategies might include:
-

identifying the factors blocking the greater use of alternative dispute resolution by
an agency and devising strategies to remove them;

-

including a standard paragraph in letters of engagement sent to the agency’s
lawyers seeking advice on alternative dispute resolution options;

-

training of staff in good dispute-handling practices;

-

assignment of roles and responsibilities under the plan. For example, the plan
should clearly set out to whom, and when, particular disputes should be referred;

-

evaluation and review. The plan should provide for regular monitoring and review
to make sure it is still working effectively; and

-

awareness and promotion. The plan must be available to all staff and easily
accessible by the public.
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3.8.2

Dispute resolution in retirement villages

A theme in submissions to the Review is the need to improve dispute resolution in relation to
retirement villages. Dispute resolution for these disputes is available through Consumer Affairs
Victoria, the Dispute Settlement Centre of Victoria, and VCAT.
Disputes that arise in retirement villages include interpersonal and neighbour disputes, such as
problems relating to noise, car parking, use of village resources, and the behaviour of pets and
visitors. Other disputes are akin to consumer or tenant disputes, which might include
disagreements about contractual terms, repairs and maintenance, financial accountability and
management, staff training and qualifications, and issues of cost or delay in property sales.
These disputes can be complex and lengthy. A type of dispute that sits between these two is
where staff or neighbours are accused of bullying or intimidation. Finally, a third category of
disputes relates to the management of the village and the communication and customer service
skills of village managers.
It is difficult to estimate accurately how many complaints and disputes arise in retirement villages.
The Retirement Villages Act 1986 (Vic) requires complaints made to village managers to be
recorded, but they do not need to be reported to Consumer Affairs Victoria or made public, so the
numbers are unknown. In submissions to the Review, some people express the view that the
reluctance of many village residents to complain conceals the true level of discontent. It is
estimated that around 33 per cent of consumers who experience a problem with a good or service
take no action.148
Housing for the Aged Action Group state that retirement village residents are in particular need of
support with disputes:
The importance of stable and secure accommodation for older people can make them
exceptionally vulnerable to accommodation-related legal problems. Legal issues which may
threaten the stability of accommodation arrangements may present a greater level of stress
and anxiety to older people than other age groups.149

Some other aspects of the retirement village context that may indicate that residents are in need
of support include: the financial consequences of moving; the complexity of contracts; the impact
of disability on some elderly people; and the high proportion of women in retirement villages,
including widows who previously left financial matters to be dealt with by their husbands.
Residents of Retirement Villages Victoria submit that there are significant economic
consequences if disputes are not resolved properly:
The lack of a workable dispute resolution system allows operators and owners to get away
with the delivery of poor value for the money residents pay for operational and long-term
maintenance services (i.e. short delivery of services, delivery of poor quality services and
inefficient delivery of services) and to fall short on honouring promises. The lack of an effective
dispute resolution procedure thus has significant financial consequences – real, even if not
understood by all.150
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The internal dispute resolution process in the Retirement Villages Act places the village manager
at the centre of the process.151 Residents’ groups and some community legal centres express
concern that this means residents must bring complaints about the manager to that same
manager.152 Village managers do not necessarily possess skills in complaints handling or dispute
resolution, and some managers may benefit from training in these matters.
The Review also heard at the alternative dispute resolution roundtable discussion that the internal
dispute resolution process is not ideal for village operators, who sometimes have difficulty finding
out what the dispute is really about. They may find that requests for further information are
interpreted as intimidating, or as attempts to quash the dispute.153
If the internal dispute resolution process fails, the Retirement Villages Act is not clear about what
to do next. Residents of Retirement Villages Victoria submits that the Act is not user-friendly:
Residents and village managers do not understand it, suburban solicitors struggle with it, and
operators tend to exploit it or ignore it when it suits them. Basic consumer protections are
weak, misunderstood or missing. The Retirement Villages Act and the Owners Corporation Act
don’t work well together in the case of villages transitioning from strata title to lease
contracts.154

Justice Connect draws a comparison with legislation in other jurisdictions, such as Queensland,
which provides a clearer pathway to an adjudicative process.155
Consumer Affairs Victoria is responsible for the Retirement Villages Act and may take
enforcement action in relation to offences under the Act.156 Consumer Affairs Victoria also offers
conciliation for management disputes that involve a dispute about a contract or that involve a
clear breach of the law.157 Conciliation is not binding, and attendance is voluntary. Consumer
Affairs Victoria does not offer conciliation for resident disputes, but may refer residents to the
Dispute Settlement Centre of Victoria.
VCAT can hear matters relating to retirement villages under the Australian Consumer Law. VCAT
is unable to resolve disputes between residents unless there is also a dispute under the Owners
Corporation Act 2006 (Vic).
Justice Connect notes that the means by which a dispute can be taken to VCAT is unclear, and
that ‘it is necessary to correctly identify the Tribunal’s jurisdiction and to plead what may be a
relatively simple dispute in terms of a breach of consumer law’.158
The Review heard that the confusing nature of the Act means that any alternative dispute
resolution that takes place, including through the internal dispute system, is not clearly located
within the shadow of the law, and this may reduce its effectiveness. 159 Residents’ groups note that
some elderly people fear that they will be disempowered in an alternative dispute resolution
process, facing pressure and even intimidation to settle the dispute. Housing for the Aged Action
Group notes that it is important for older people to feel supported through a dispute resolution
process, and need ‘trust, time and involvement in decision-making’ to feel empowered during the
process.160
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A further concern raised by stakeholders in relation to existing alternative dispute resolution
options such as conciliation and the Dispute Settlement Centre of Victoria is that residents lack
faith that operators will keep to the agreements reached, which are not readily enforceable. 161
Residents of Retirement Villages Victoria notes that some operators decline to attend alternative
dispute resolution.162
Several submissions propose the establishment of a government or industry-funded ombudsman
for retirement villages and retirement housing generally.163

3.9 Vulnerable and disadvantaged parties
Some stakeholders express concern that alternative dispute resolution could lead vulnerable
parties to make agreements that are not appropriate. Stakeholders state that such processes
should be used with caution, or not used at all, if parties are unable to negotiate effectively or
protect their own interests. Victoria Legal Aid submits that:
ADR [alternative dispute resolution] is not suitable when there is an unchecked power
imbalance between parties to a dispute, whether because of socioeconomic disadvantage or a
history of violence. Likewise, ADR is unsuitable in circumstances where one party is unduly
pressured into relinquishing fundamental rights in order to reach a ‘resolution’. While there is
scope to use ADR more extensively, sufficient safeguards and exemptions are required to
ensure it is used appropriately.164

As noted above, elderly retirement village residents might feel unable to negotiate effectively with
the operators or managers of their villages.165 Youthlaw states that young people are often at a
disadvantage in negotiating with debt collectors and are unaware of their rights and options. 166
Disability is another factor that can affect participation in alternative dispute resolution. The Law
Institute of Victoria states that:
People with cognitive impairment can be disadvantaged in ADR [alternative dispute resolution]
due to the potential power imbalances with the emphasis on both parties reaching an agreed
solution. It is therefore important that reasonable adjustments are made to ADR to enable fair
participation by both parties. These could include, for example, making adjustments to suit the
particular needs of the person, such as allowing for extra time for explanations, providing
advance information in Easy English and checking their understanding of the issues during the
process. Some forms of ADR may be more suitable for people with cognitive impairment, such
as conciliation, where the independent person has a greater role in identifying the issues in
dispute and an appropriate resolution.167

The Law Institute of Victoria recommends:
That the government work with disability service providers and the Office of the Public
Advocate (OPA) to develop information and training for ADR [alternative dispute resolution]
providers on methods of adjusting ADR processes to better accommodate the needs of people
with cognitive impairment.168

There may be situations in which alternative dispute resolution may not be able to be adapted
sufficiently to protect people with disabilities, particularly those about whom a guardianship order
has been made.
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Professor Tania Sourdin, a leading academic in the area, cautions that while alternative dispute
resolution can be empowering, giving disputants control over their dispute rather than submitting
to a determination that is imposed on them, it can also be disempowering, leaving people
vulnerable to pressure and unable to advocate for themselves. 169 As a participant at the Review’s
stakeholder roundtable on alternative dispute resolution stated, ‘many people don’t know how to
negotiate’. This is the case even for people who are not also facing disadvantages such as
illiteracy, poverty, disability, or difficulties expressing themselves in English. Arguably, such
people could fare worse in litigation (or direct negotiation), than in an alternative dispute resolution
process, particularly if they are unable to obtain legal representation.
The Resolution Institute submits that:
Power in a relationship is complex, dynamic and paradoxical. In addition, it is invisible to the
uninformed eye. Resolution Institute is firmly of the opinion that accredited, skilled DR [dispute
resolution] professionals can design mediation and restorative processes to keep people safe
and self-determining.170

Professor Mary Anne Noone from La Trobe University states that certain types of dispute may be
more likely to involve disadvantaged parties, such as credit disputes and car finance disputes.171
The Consumer Action Law Centre disagrees with the notion that alternative dispute resolution is
prima facie appropriate for disputes of low monetary value:
A $2,000 car might be the most valuable asset some of our clients will ever own (not only for
its asset value but its ability to ensure they get to and from work). Therefore, a dispute over
whether a consumer is entitled to a refund of that amount for a faulty car might mean the
difference between that consumer losing or keeping their job. 172

Stakeholders emphasise the value of access to legal information, advice, and representation
when vulnerable parties are involved in alternative dispute resolution processes, because a
person who is unaware of their rights and legal options is not in a strong bargaining position,
particularly against an experienced and well-informed opponent.
Several submissions express the view that the expansion of any alternative dispute resolution
scheme should be accompanied by an expansion of the support services that people participating
in the scheme may need to access, including services that provide legal advice and information.
Any proposed expansion should only proceed with appropriate recognition of the unsuitability of
alternative dispute resolution for some matters.173 Victoria Legal Aid recommends that any
expanded alternative dispute resolution mechanisms should be designed with sufficient
safeguards and exemptions in mind, especially where there is an unchecked power imbalance
between the parties.174
Professor Sourdin also comments that the fact that one party is unrepresented in a dispute
routinely was once considered a reason not to use alternative dispute resolution during litigation.
However, in recent times attitudes have shifted. Professor Sourdin writes:
It can be argued that it is unfair to exclude unrepresented parties from ADR [alternative
dispute resolution] processes as these are the very dispute resolution processes which are
likely to be cost- and time-effective, and which they are most likely to be able to comprehend
and effectively participate in. ADR processes can also enable unrepresented parties to access
information in an informal way and reality test possible hearing outcomes.175
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Self-represented litigants may require additional support to enable them to participate effectively
in alternative dispute resolution. The Self Represented Litigants Service conducted by the
Queensland Public Interest Law Clearing House in Queensland at the Federal Court gives advice
to self-represented litigants about what to expect in mediation, and helps self-represented litigants
prepare their ‘confidential issues statement’ which is provided to the mediator (but not the other
party).176
Quality of alternative dispute resolution services is a factor that can protect vulnerable and
disadvantaged people. Accredited mediators are trained to recognise power imbalances and are
subject to ethical obligations regarding how the mediation is conducted. 177
Cooling-off periods are another means of protecting parties in alternative dispute resolution. The
Law Institute of Victoria submits that the two-day cooling-off period for self-represented litigants in
mediation at VCAT should be removed because it can frustrate settlement by allowing parties to
be influenced after mediation by family members or others.178 VCAT’s records show that parties
rarely use cooling-off periods to resile from their agreement.179

3.9.1

Awareness and accessibility of alternative dispute resolution

People from non-English speaking backgrounds may not be aware of the existence of alternative
dispute resolution processes. The Victorian Multicultural Commission states that:
Limited awareness and understanding of ADR [alternative dispute resolution] processes and
service providers is a significant barrier to achieving community use of ADR services, at the
earliest possible opportunity. Regional Advisory Council members and VMC commissioners
advised that only a small number (around 28%) of diverse community members across
Victoria are aware of ADR.180

The Commission recommends engaging with community leaders and relevant localised
community organisations to facilitate access in the delivery of alternative dispute resolution
services to diverse community members. The Commission states that:
providing culturally responsive services will enable providers to better meet the needs of all
clients. This includes having an understanding of the varying needs of diverse groups seeking
access to ADR [alternative dispute resolution] services. It also involves the effective use of
interpreters to support the delivery of culturally appropriate and accessible ADR services. 181

The Centre for Rural and Regional Justice submits that:
the relatively low profile and/or presence of ADR [alternative dispute resolution] services in
regional and rural communities will mean that many people involved in disputes do not even
consider it as an option. Local engagement with ADR can only happen if the services are there
to establish a presence and to connect with local communities through community education
and outreach.182

The Victorian Aboriginal Legal Service and the Law Institute of Victoria state that although there
are individual practitioners providing culturally sensitive alternative dispute resolution services,
there is no Aboriginal-specific service for civil matters in Victoria. The Law Institute of Victoria
notes the importance of finding methods for building trust and strengthening relationships
between alternative dispute resolution service providers and Aboriginal communities, stating that
‘local community engagement is extremely important as an indication of commitment to learning
and cultural respect’.183
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The Dispute Settlement Centre of Victoria has worked with the Koori community for a number of
years, including through training members of the community in conflict resolution skills. The
Centre is able to provide Aboriginal mediators from its panel if requested for a particular dispute.
Dispute Settlement Centre of Victoria trained mediators are among those who have contributed to
the work of the Right People For Country Program delivered by Aboriginal Victoria, which assists
Traditional Owner groups to make agreements about boundaries and extent of country, group
membership and representation arrangements. These agreements can support Traditional Owner
groups who apply to be Registered Aboriginal Parties with responsibilities for managing Aboriginal
cultural heritage under the Aboriginal Heritage Act 2006 (Vic), and who seek to negotiate native
title settlements with the Victorian Government under the Traditional Owner Settlement Act 2010
(Vic).

3.10 Costs and benefits of alternative dispute resolution
Alternative dispute resolution can increase access to justice because it is often cheaper and
quicker than a court or tribunal process. A recent study commissioned by the Victorian Small
Business Commissioner estimates the costs of litigating disputes in VCAT between small
businesses. The costs calculated include indirect costs such as time spent on the dispute that
take a person away from running their business, as well as direct costs, such as legal fees and
expert reports. It reports that the average total cost incurred by a party in the sample group was
$5,302, approximately 70 per cent of the average dispute amount of $7,137.184 If those matters
had been resolved by mediation, most of the costs would not have been incurred.
The Victorian Small Business Commissioner can arrange a mediation in a matter of days if
necessary,185 allowing busy people to move on quickly and avoid wasting time and money. Nearly
90 per cent of people who responded to a survey issued by the Commissioner said that their
mediation process had saved them time, and 81.4 per cent said it had saved them money.186
The National Alternative Dispute Resolution Advisory Council finds in its 2004 survey of prior
research that alternative dispute resolution typically results in settlement rates between
50 per cent and 85 per cent.187 VCAT comments that ‘[e]ven where settlement is not achieved,
[alternative dispute resolution] by a senior and experienced VCAT member often results in
narrowing the issues and parties within a case and reducing the complexity’.188
The Dispute Settlement Centre of Victoria estimates that just one dispute assessment officer
conducting mediation and assisted settlements in personal safety intervention order matters
saves many magistrate hearing hours per year. 189 Those magistrates are freed to hear other
matters, including family violence matters.
Decisions made by courts and tribunals come at a significant cost of time and money. Direct
financial costs include the salaries of judicial officers, associates, tipstaves, administrators,
security officers, and other court staff, as well as overhead costs such as the maintenance of
court buildings, file storage, and information technology.
Time costs can also be significant, especially in higher courts. Individual cases can consume
weeks or months of judicial time, including not only the visible work of hearings, but also research,
reading and writing. These time costs are incurred not only by the judiciary, but by the parties
awaiting the resolution of their dispute.
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The Review also heard that alternative dispute resolution can increase costs and delays.
Imposing alternative dispute resolution on parties before they are ready can add to the overall
costs and length of the dispute. Some disputes are simply intractable and will only come to an
end with adjudication. The Chief Justice speaks of the need to ‘pick the mediation peach when it
is ready – too early it will be hard to penetrate the fruit; too late it is over-ripe’.190
The extent to which alternative dispute resolution saves time and money in any individual case
depends on a number of factors including the nature of the dispute, the parties’ attitude, who is
conducting the process, case management by the court or tribunal, and what alternatives the
parties have. It is important to consider the system-wide savings that are likely to result from the
increased use of alternative dispute resolution processes, even though unsuccessful processes
might increase costs for some individuals.
VCAT told the Review that a cost-benefit analysis prepared for it by Deloitte Access Economics
found that while the public cost of alternative dispute resolution was marginally less than
conducting a hearing alone, it also found that a VCAT member conducting an alternative process
in a matter which then goes on to a hearing, is more expensive than a hearing alone.191 The
analysis also found that alternative dispute resolution had other benefits, such as narrowing the
issues in dispute.
The Parliament of Victoria’s Law Reform Committee reviewed the research into the costs of
alternative dispute resolution in a 2009 inquiry. This research shows that alternative dispute
resolution generally resolves disputes faster than courts, but not necessarily faster than
unassisted negotiation between the parties.192

3.11 Evaluating alternative dispute resolution
Hazel Genn argues that the increasing use of alternative dispute resolution is ‘running ahead of
any systematic evaluation of the presumed benefits or possible disadvantages of private dispute
resolution systems’.193 Genn states that:
until we more fully understand the drives, needs, and decision-making processes of users and
potential users of the system, and until we understand how changes in structure, procedure,
and substantive law interact with these decision-making processes, we will not understand the
civil justice system.194

The Productivity Commission also notes that while many stakeholders argue that resolving
disputes by alternative means is efficient and effective, there is a lack of robust evidence to
demonstrate the benefits of alternative dispute resolution compared with other methods for
resolving similar disputes.195
The Productivity Commission identifies two main reasons for the difficulty in assessing the value
of alternative dispute resolution:


some benefits, such as harmonious ongoing relationships, the confidentiality of
outcomes, and the participants’ feelings of control and self-determination, are subjective
and not easily quantified; and



it is difficult to assess whether alternative dispute resolution outcomes are better, because
the counterfactual scenario is uncertain. The outcome of an alternative course (for
example, if a matter had been determined judicially instead), may be uncertain, or there
may be a range of alternatives.196
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Another reason given for the difficulty of assessing the benefits of alternative dispute resolution
processes is that they are usually conducted in private and the benefit of the outcome is
subjective. In many cases, the quality of the alternative dispute resolution process and the
appropriateness of the outcome are not transparent. Further, it is not easy to quantify an
outcome, against, for example, the benefit of asserting or the cost of giving up a legal right. 197
Professor Mary Anne Noone suggests that the ‘justice quality’ of mediation could be assessed
against common access to justice principles including: accessibility, appropriateness, equity,
efficiency, and effectiveness.198 Professor Noone states that:
Whether or not access to justice for the disadvantaged is enhanced, and whether the justice
quality of mediation is ensured, depends on a number of factors including:


the robustness of the intake processes



the skills, knowledge and experience of the mediator



and the quality of support and information available to parties in mediation.

The content and context of the mediation also has a bearing on the assessment of justice. 199

Some stakeholders state that indicators such as participant satisfaction and settlement rates may
not provide a complete picture of the quality of alternative dispute resolution processes, and might
even conceal unjust outcomes. In relation to participant satisfaction, the Consumer Action Law
Centre states that it ‘is not sufficient to simply survey participants on what they thought of the
process – non experts often won't know if they received a just outcome or not’.200 This concern
might be greater in the case of vulnerable parties who are unable to negotiate strongly for
themselves.
Some stakeholders note with approval that industry and government ombudsman schemes are
subject to regular independent evaluation in accordance with the Benchmarks for Industry-based
Customer Dispute Resolution.201 The six industry benchmarks are accessibility, independence,
fairness, accountability, efficiency, and effectiveness. Guidance material is available on the
purpose of each benchmark and the key practices that would indicate compliance.202
WEstjustice and the Consumer Action Law Centre suggest that the benchmarks against which
alternative dispute resolution processes are assessed when they are used in industry schemes
should also apply when those processes are used at VCAT.203 The Consumer Action Law Centre
also submits that no new alternative dispute resolution programs should be implemented until
existing programs have been evaluated against those benchmarks. The Federation of Community
Legal Centres makes a similar suggestion and also recommends that existing schemes, including
alternative dispute resolution undertaken by the Dispute Settlement Centre of Victoria and within
VCAT and the Magistrates’ Court, be independently reviewed to ensure the quality of processes
and outcomes.204
Some alternative dispute resolution programs have been independently evaluated or have been the
subject of academic research. For example, matters referred to mediation by the Supreme and
County Courts are the subject of a research report by Professor Sourdin in 2008, which includes
measures such as participants’ perceptions of fairness and who they thought was successful, as
well as reflections from focus groups and interviews. 205 The Dispute Settlement Centre of Victoria’s
mediations have also been independently evaluated. 206
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The Productivity Commission notes the lack of data about government use of alternative dispute
resolution and the difficulty in assessing the financial or other benefits to government of reducing
litigation without a baseline from which to compare.207 The National Alternative Dispute Resolution
Advisory Council recommends that reporting about disputes should be part of an agency’s dispute
management plan and suggests that reporting could include de-identified case studies, statistics,
identification of themes and trends in alternative dispute resolution, and the impact of changes in
the plan.208
The Commonwealth Attorney-General’s Department notes in the introduction to its Dispute
Management Plan that one of the benefits of developing the plan is that:
until now we have not had a systemic way to capture and share best practice, or to assess
and review how well the department is doing overall in relation to managing disputes. 209

The Productivity Commission comments that the lack of data about alternative dispute
resolution, as well as inconsistent approaches to reporting and recording alternative dispute
resolution activities, reflects a more general need for improvement in data collection across
the civil justice system.210
In 2011, a working group of Commonwealth stakeholders began a project to develop a framework
to guide the collection of consistent data across the civil justice system. A report prepared for the
working group identified a number of ‘data challenges’ including a lack of uniformity in case
management systems across courts and tribunals, difficulty identifying which data would be most
useful to collect, the cost of collecting and analysing data, and trying to implement common
definitions of the relevant activities and concepts, including the term ‘mediation’. 211

4. Findings
Alternative dispute resolution is now a permanent feature of the Victorian justice system. As its
use matures, and suggestions are made for its expansion, it is timely to consider the contexts in
which alternative dispute resolution is working well and where there are opportunities for
improvement. Two key questions are what a successful expansion of alternative dispute
resolution mechanisms would look like, and how such success could be measured. Where
alternative dispute resolution is a compulsory part of the justice system, these questions are even
more important.
The Review heard a variety of views about the benefits and limitations of alternative dispute
resolution from experienced alternative dispute resolution practitioners, lawyers, judicial officers,
academics, and those in the community legal sector. The observations of participants, as well as
statistics on settlement rates, also provide insight into the usefulness and appropriate application
of alternative dispute resolution. Through consultation with these stakeholders, and its own
research, the Review concludes that alternative dispute resolution can increase access to justice.
Alternative dispute resolution can be helpful in a variety of contexts, but seems to work
particularly well:

207



where the relationship between the parties is important;



in matters of small monetary value that are uneconomical for the courts or VCAT to
adjudicate; and



in ombudsman, regulatory, and industry dispute resolution contexts, where there is a
framework of expertise, experience and support, and a credible threat of enforcement or
sanction if alternative dispute resolution is refused.
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There are situations where alternative dispute resolution is not appropriate, either because of the
nature of the dispute or the characteristics of the parties. Alternative dispute resolution’s
emphasis on confidentiality and compromise can obscure wrongdoing and systemic failure, due to
its focus on confidentiality and the willingness of parties to compromise. However, the Review
notes that litigation also has its risks. For example, pressures to compromise and settle, often
arising for financial reasons, are common in litigation.
Alternative dispute resolution should be measured against the realities of the legal system, not
against an unattainable ideal. Not all disputes will be resolved to everyone’s satisfaction, whether
through alternative dispute resolution, unassisted negotiation, or court or tribunal adjudication. As
some commentators note, the most intractable disputes are those involving extremely high
stakes: ‘one’s identity; one’s security; one’s way of life; one’s life chances or the life chances of
one’s children’.212 In such highly charged matters, it might be more realistic to attempt to contain
the destructive potential of conflict213 than to try to achieve a settlement with which everyone can
agree.
Some supporters of alternative dispute resolution place a greater emphasis on participants’
interests, rather than their rights, and argue that parties should not be prevented from voluntarily
making concessions beyond their legal obligations in order to settle a dispute. It is noted that
parties with greater resources have more to fall back on if they trade away their rights. Further,
although people commonly make agreements between themselves, including ‘unfair’ agreements,
there is an issue of accountability when alternative dispute resolution is funded by government or
is a compulsory part of a court or tribunal process. For these reasons, the quality of alternative
dispute resolution should be judged, at least in part, on the fairness of its outcomes as well as its
processes.
A successful outcome is likely to be measured differently by different parties. For example, in
commercial matters the parties may prefer a process that can give them a quick resolution, and
would not object to a style of alternative dispute resolution that pushes the parties to agreement.
For other parties, a process that is cognisant at all times of potential power imbalances will be
preferable.
Many of the risks of alternative dispute resolution can be overcome by combining carefully
considered referral and screening processes with a greater focus on improving the quality of
those processes. For these improvements in quality to be realised, it will be essential for
alternative dispute resolution programs to be staffed by well-trained, experienced, and accredited
mediators who understand the dynamics of dispute resolution and can identify power imbalances.
Alternative dispute resolution must be applied in the right way at the right time, and include
protections for the most vulnerable. An effective civil justice system should include a range of
dispute resolution options to suit the context, nature, and value of particular disputes.
Significant public resources are expended on maintaining an adversarial court and tribunal
system. Parties to litigation also incur significant costs, including personal costs such as the
stress that protracted disputes can entail. Alternative dispute resolution can save public money.
This is particularly the case in matters that will take weeks, or even months, for a court to hear,
and for disputes with low stakes or low monetary value, which disproportionately draw on court
resources. Every matter resolved prior to adjudication allows public funds to be diverted to other
public benefits, and allows judicial officers to commit more time to cases that are most
appropriately resolved by adjudication.
Some submissions sound a note of caution about expanding any alternative dispute resolution
schemes until existing schemes have been robustly assessed. The Review agrees that better
evaluation, supported by more effective collection and use of data, is needed to determine what
elements of alternative dispute resolution work best, and why. Any new schemes should be based
on robust evidence and should ensure that access to justice for all participants is increased,
rather than allowing alternative dispute resolution to become a ‘next best’ option for those who are
unable to pursue legal rights and remedies through the court and tribunal system.
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4.1 Effective screening and good referrals
When thinking about when and how alternative dispute resolution should be used, consideration
should be given to whether the alternative process envisaged is suitable for the parties and how
the process might be adapted to protect vulnerable parties against abuses. One means of
protecting vulnerable people in dispute resolution processes is to use effective screening and
referral techniques.
Organisations that use alternative dispute resolution, including courts and tribunals, need
sophisticated methods for identifying whether and when matters should be referred, and which
format is the most appropriate in the circumstances.
Transparent criteria promote consistency of practice, particularly where screening and referrals
are made by a number of different staff within a registry. An example of written criteria is set out in
the Supreme Court’s Practice Note on the use of judicial mediation, 214 which is supported by case
management practices. Another example is the guidelines issued by the Attorney-General under
section 34 of the Personal Safety Intervention Orders Act 2010 (Vic), which provide that certain
matters must be assessed as unsuitable for mediation.
Criteria could include the type of dispute, whether there are power imbalances between the
parties and whether and how they could be overcome, whether the parties are represented,
whether there are factors that make a particular alternative process unsuitable, and whether
alternative dispute resolution is likely to result in the efficient use of resources by the parties and
the organisation making the referral.
Guidelines for referring matters to alternative dispute resolution would not necessarily provide
strict rules about when and whether matters should be referred, but rather would set out matters
to be considered when making referral decisions.
Matters in which a member of an industry ombudsman scheme has inappropriately commenced
legal proceedings against a consumer without giving them the opportunity to have the matter
resolved by the ombudsman could be referred by courts to the ombudsman as a form of
alternative dispute resolution. It would be necessary for the relevant ombudsman and courts to
work together to explore how such matters would be identified, given that consumers in this
situation are often unaware of the scheme and will not request a referral. Such referrals would be
made having regard to the wishes of the consumer and whether a referral would cause delay in
having the matter resolved.
Recommendation 4.1 Referral and screening for alternative dispute resolution
Public bodies, including the courts and the Victorian Civil and Administrative Tribunal (VCAT),
that use alternative dispute resolution, consider developing written guidelines (if they have not
already done so) to aid decision-making, and promote transparency and consistency, in
relation to potential referrals to alternative dispute resolution. Guidelines would list matters to
be considered when deciding whether to refer a matter, or class of matters, to alternative
dispute resolution.
Organisations that provide alternative dispute resolution, including the Dispute Settlement
Centre of Victoria, should consider developing written screening guidelines (if they have not
already done so), to help them assess the suitability for alternative dispute resolution of the
matters referred to them.
The courts and VCAT consider working with industry ombudsmen to explore whether methods
could be developed to identify matters where a litigant might benefit from a referral to an
industry scheme, and whether procedures could be implemented to prompt registry staff,
judicial officers, or tribunal members to consider whether those disputes could be referred to
the scheme as a form of alternative dispute resolution.
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4.2 Industry and government ombudsman schemes
Industry and government ombudsmen schemes appear to embody some of the best elements of
alternative dispute resolution: accessibility, speed, low cost, flexibility, efficiency, support, capacity
to identify systemic issues, and ability to redress power imbalances. These schemes provide
dispute resolution services to thousands of Victorians who would otherwise have no recourse for
resolving disputes other than resource intensive litigation.
The Review acknowledges that schemes of this kind can be expensive, and are not suitable for all
industries or types of dispute. The costs and benefits of any proposed new schemes should be
carefully considered.
Some stakeholders propose the establishment of an industry or government ombudsman scheme
for retirement villages. Funding an ombudsman scheme for retirement villages would require a
strong justification, given the other priorities of the civil justice system. There are two possible
justifications for such a scheme:


the vulnerabilities of this particular consumer group; and



that the market has arguably failed to provide an effective dispute resolution system in
this area.

The Productivity Commission notes a number of factors that indicate the suitability of an
ombudsman scheme for a particular industry. These include:


essential services are involved;



the market is characterised by large firms and limited competition, thus creating
significant power imbalances;



there is significant asymmetry of information, such that consumers would have difficulty
asserting their rights; and



there is a large number of disputes.215

A number of the factors identified by the Productivity Commission are not apparent in the
retirement village industry. For example, although there are some large, for-profit firms that
operate villages, the industry overall is diverse and also includes villages run by churches and
charities, small, family-owned and operated villages, villages aimed at wealthy purchasers, and
those providing only the most basic services. The commercial (and non-commercial) incentives
vary for each operator type.
Further, although it is likely that the true level of disputes in retirement villages is higher than
official records indicate, it is not clear that there is a sufficient volume of complaints to justify a
scheme, given the regulatory and economic burden it would impose on the industry. The costs of
an industry scheme would be passed on to village residents, although the Review notes that this
approach could be more equitable than the current system because it would spread the cost of
disputes across all residents.
The Review is unable to recommend the establishment of a retirement village ombudsman
without considering the broader regulatory context of retirement housing generally. Any change in
this area should be supported by a comprehensive cost-benefit analysis conducted with input
from the industry, village residents, and advocacy groups.
In the meantime, as a preliminary conclusion, the Review notes that a number of improvements
could be made to the legislative framework governing dispute resolution in retirement villages.
Amending the Retirement Villages Act to provide a clear pathway to the determinative process
available at VCAT could improve the efficacy of both the existing internal disputes process and
external alternative dispute resolution for retirement villages (such as the services offered by the
Dispute Settlement Centre of Victoria and Consumer Affairs Victoria), by bringing them more
clearly within the shadow of the law. Stronger incentives for village operators to use conciliation
would also improve the accessibility of a dispute resolution option that could be simpler and less
intimidating than VCAT.
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Retirement village operators should further ensure that the managers of their villages have
excellent complaints-handling skills, and are provided with training in dispute resolution.
The Dispute Settlement Centre of Victoria should conduct outreach to retirement villages to
explain how the co-mediation model and other safeguards can help to redress power imbalances,
and to reassure residents that mediation can occur without people being pressured or intimidated
to make unsuitable agreements.
The Review notes that the operation of retirement villages is currently being considered in two
other reviews:


Consumer Affairs Victoria is currently conducting a review of the internal dispute
resolution processes in the Retirement Villages Act; and



on 24 February 2016, a reference was given to the Legal and Social Committee of the
Legislative Council to review retirement housing. The Committee will report by
March 2017.

The Legal and Social Committee of the Legislative Council might wish to note the issues raised in
this chapter in relation to retirement villages. The Committee might wish to consider the following
questions:


whether the current regulatory scheme is adequate for the modern retirement village
industry and the likely growth in the industry as Victoria’s population ages;



whether dispute resolution and complaint-handling training should be mandatory for
village managers; and



whether there should be costs consequences at VCAT for parties (either operators or
residents) who do not attend conciliation offered by Consumer Affairs Victoria.

4.3 The Courts and VCAT
Alternative dispute resolution conducted in the shadow of a court or tribunal can focus the minds
of the parties on the benefits of settling the matter in a way that allows them to craft a mutually
satisfactory result, as the alternative is to submit to a decision imposed by that body. Alternative
dispute resolution that takes place after litigation has commenced also has benefits, including
reducing the time it takes ultimately to resolve the dispute. Court or tribunal-conducted mediation
is a means of offering an alternative dispute resolution process to litigants who might not
otherwise be able to take advantage of private mediation.
Victoria’s courts and VCAT have embraced alternative dispute resolution processes over the last
decade, including some processes conducted by judicial officers and judicial registrars.
The Review does not share the view that it is never appropriate for mediation to be conducted by
judicial officers, judicial registrars, VCAT members or court staff. Safeguards apply in courts and
VCAT to ensure the judicial officer or member who mediates a matter does not go on to hear that
matter.216 Courts are aware of the boundaries that must be observed as part of the appropriate
use of the judicial role.217
The use of judicial registrars to conduct mediation is a particularly cost-effective practice, as their
salary is lower than a judge, associate judge or magistrate of the same court. The practice also
saves legal costs, because the decision as to whether, how, and where a matter should be
mediated no longer requires the input of the parties’ lawyers. Further, some of the concerns some
people have about judicial mediation are less applicable when the process is undertaken by a
judicial registrar.
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The capacity of Victoria’s courts to utilise alternative dispute resolution is limited by the availability
of resources. A request to government for an increase in resources to make greater use of
alternative dispute resolution processes would be strengthened by a detailed and robust analysis
of how those processes can save time and money for parties and the courts while achieving
appropriate outcomes. This analysis should be supported by data that allows meaningful
comparisons to be made between outcomes in cases where alternative dispute resolution was
used, and cases where it was not. Some characteristics for study would include settlement rates,
timeliness, the type of alternative dispute resolution process used (or that an alternative process
was not used) and the judicial hours spent on hearing and deciding a matter.
Opportunities exist for different jurisdictions to share ideas about how alternative dispute
resolution is most effectively applied and to learn from the successes and mistakes of others.
Organisations such as industry ombudsmen, regulators, and statutory dispute resolution bodies
also have knowledge, expertise, and ideas that could be shared with the courts and VCAT on an
informal basis.
Submissions to the Review do not indicate there are any specific areas where new pre-action
requirements could usefully be introduced, other than the suggestion that landlords should be
required to use an alternative dispute resolution process before commencing residential tenancy
matters at VCAT. The Review does not draw any conclusions in relation to that suggestion,
because a separate review of the Residential Tenancies Act is currently underway.218 In relation
to general pre-action protocols, the Review notes that they are more likely to be acceptable where
they have developed organically in a particular context, such as the Traffic Accident Commission
protocol.
The Civil Procedure Act also places an obligation on parties to a civil dispute to use reasonable
endeavours to resolve the matter by agreement, or to narrow the issues.219 Alternative dispute
resolution would be one way to fulfil this obligation. In light of these obligations and the increasing
use of alternative dispute resolution both before and after proceedings have commenced, a
general pre-action protocol appears unnecessary.
Recommendation 4.2 Courts and VCAT using alternative dispute resolution
The courts consider continuing to use judicial registrars to conduct mediation and judicial
resolution conferences where resources permit.
The courts and the Victorian Civil and Administrative Tribunal (VCAT) consider developing a
framework to facilitate communication regarding best practice in relation to alternative dispute
resolution. Courts and VCAT consider whether there are legislative changes that they might
suggest to the Victorian Government that would enhance the use of alternative dispute
resolution in their jurisdictions.
The courts and VCAT consider inviting industry and government ombudsmen and regulators to
exchange ideas about their use of alternative dispute resolution.
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218

235

Access to Justice Review

4.4 A partnership between VCAT and the Dispute Settlement Centre
of Victoria
The satisfaction and resolution rates achieved by the Dispute Settlement Centre of Victoria,
including in its Magistrates’ Court program, suggest it has succeeded in providing an effective
alternative dispute resolution service.
VCAT has a long history of employing alternative dispute resolution to resolve disputes. VCAT’s
use of alternative dispute resolution is limited by the availability of registry staff, particularly in
regional areas where only a single staff member may be present at the registry. An opportunity
exists for VCAT to further expand its alternative dispute resolution program by partnering with the
Dispute Settlement Centre of Victoria for the provision of mediation services in small civil claims.
Such a partnership would facilitate the provision of a State-wide alternative dispute resolution
service at VCAT by drawing on the Centre’s regional presence and flexible staffing arrangements.
The Dispute Settlement Centre of Victoria should continue to strengthen links with local Aboriginal
communities. The recent 2016–17 Victorian Budget allocates funding to the Centre to provide
Aboriginal-specific dispute resolution services. This initiative will enable four Aboriginal Dispute
Resolution Workers to be engaged by the Centre, and aims to build a greater capacity in
Aboriginal communities for early dispute resolution. These roles will provide a range of services
including dispute assessment, mediation, community dispute resolution educations, training, and
workshops focused on responding to the issue of lateral violence, in conjunction with Aboriginal
service providers.
The Review recommends in Chapter 2 Accessible information about legal issues and services
that Victoria Legal Aid should become the central co-ordinator of information about legal issues.
The provision of information should include information about alternative dispute resolution that
might be available, including the services offered by the Dispute Settlement Centre of Victoria.
Recommendation 4.3 Expanding alternative dispute resolution at VCAT
The Victorian Civil and Administrative Tribunal (VCAT) consider partnering with the Dispute
Settlement Centre of Victoria to provide expanded alternative dispute resolution services.
In particular, the Review recommends that VCAT’s Short Mediation and Hearing program be
expanded, including into regional areas.

4.5 Government use of alternative dispute resolution
Good dispute-handling practices have advantages beyond the simple economic benefits of
reducing litigation and saving public funds. In the government context, alternative dispute
resolution should not be seen merely as a solution to the problem of too much litigation, but as a
good in and of itself: a means to empower citizens and improve public trust in government
institutions. A government agency that has an organisational culture that is responsive,
conciliatory, and focused on solutions can approach an issue raised by a citizen as an opportunity
to consider whether others are also affected by the issue and how they can be helped.
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The National Alternative Dispute Resolution Advisory Council’s submission to the Productivity
Commission’s inquiry into Access to Justice Arrangements states that although alternative dispute
resolution is a growth industry, there continues to be a widespread lack of knowledge about it. 220
The Council argues that government should be at the cutting edge of dispute resolution
practices.221 Government use and promotion of alternative dispute resolution could create greater
awareness and adoption of such mechanisms and techniques by other institutions and the
general public.
As the Productivity Commission points out, ‘the diverse nature of government disputes means
that individual agencies are best placed to know when and where to use [alternative dispute
resolution] to best effect’.222 A one-size-fits-all approach is doomed to fail, because government
agencies vary in size, function, expertise, capability, and capacity. In addition, different
government agencies play different roles in disputes, including as regulators, prosecutors,
defendants, plaintiffs, and interveners.
The Government should lead a positive alternative dispute resolution culture in Victoria,
increasing the profile and credibility of such alternative options in the community. Methods to
encourage a culture and practice of good dispute resolution should be pursued, focusing on
leadership, building staff capability, and sharing knowledge and expertise. Consideration should
also be given to effective risk management; that is, anticipating and strategically planning the
management of complaints and disputes. Creating this culture will require time, resources, and
sustained organisational effort.
Apologies can be a powerful means of responding to complaints and de-escalating disputes.
Apologies are an example of alternative dispute resolution in its broadest sense: as a worldview in
which trust, accountability, and reparation are given priority. Section 14J of the Wrongs Act
currently provides limited protection in litigation where apologies are made. The protection only
applies to civil proceedings where the death or injury of a person is in issue, and does not protect
apologies that include admissions of fault. Broadening this protection to include other kinds of civil
matters, and expanding the definition of ‘apology’ to include admissions of fault, should
encourage government agencies to take a less risk-averse approach to apologies.
Due to the risk that an apology made under the protection of legislation could be perceived as
insincere, agencies should also consider how they can ensure apologies are communicated
effectively and sincerely.

4.5.1

Dispute management plans

The Productivity Commission recommends that government agencies adopt dispute management
plans. The National Alternative Dispute Resolution Advisory Council states that the process of
developing a dispute management plan would require an agency to achieve a proper
understanding of where and how disputes arise, current strengths and weaknesses in dispute
management within the agency, and what data would be needed to improve management of
disputes in the future.223 This mapping process alone would have benefits for all agencies.
If dispute management plans are mandated, a key challenge would be to ensure that they are not
regarded by those administering them as just another box to be ticked. Realisation of a plan
would not be possible without engagement of senior executives, training of relevant staff, and, for
some agencies, a genuine cultural shift.
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A dispute management plan that is designed for whole-of-government application would need to
strike a balance between being adaptable to the specific circumstances of particular agencies,
and ensuring a consistent approach across those agencies. Participants in the government
disputes roundtable held during the course of this Review noted the diversity of government
activities and functions, and the undesirability of trying to develop a single dispute resolution plan
to cover all agencies, or even the disparate parts of a single agency.
Some participants suggested that a principles-based approach would be suitable, with individual
agencies able to start with a set of agreed whole-of-government principles, and then tailor
bespoke plans for themselves. It is likely that agreement could be reached on a number of
matters including the benefits of alternative dispute resolution and the need to improve service
provision. Each agency has different levers available to achieve the shared objectives, for
example, training and the use of dispute panels. Such an approach would also recognise that it is
not just the functions of government agencies that are diverse, but also their internal capabilities.
Some entities might need a more prescriptive plan.
The Review concludes that dispute management plans would be most effective if adopted
voluntarily by those agencies that believe they would benefit from them, and for this reason it
does not recommend that such plans be mandatory. A plan is one way that an agency can
implement a commitment to make greater use of alternative dispute resolution.
Opportunities also exist for the Victorian Ombudsman’s Office to use its data and expertise to
help government agencies improve their complaints-handling and dispute-prevention practices.

4.5.2

The Model Litigant Guidelines

The language of the Model Litigant Guidelines, which require government departments and
agencies to ‘consider seeking’ to avoid and limit the scope of legal proceedings, is not sufficiently
emphatic. The guidelines should be strengthened so that they create an expectation that
agencies will use alternative dispute resolution processes, unless doing so would be
unreasonable or inappropriate in the circumstances (for example, because a regulator is
prosecuting a serious breach of the law).
Any change to the guidelines should continue to give agencies and departments the discretion not
to negotiate where that would be inappropriate, for example, in a matter of public safety or where
there is no real issue in dispute. As a number of jurisdictions, including the Commonwealth, have
similar guidelines, Victoria should discuss this matter with other States and Territories and the
Commonwealth. In the meantime, Victorian Government departments and agencies should
review their approach to the existing Model Litigant Guidelines, and ensure that they actively
consider how to avoid and limit legal proceedings.

4.5.3

The Dispute Settlement Centre of Victoria’s services

The Review considered whether the cost of an expansion of alternative dispute resolution could
and should be offset by the introduction of fees for services provided by the Dispute Settlement
Centre of Victoria. The Centre is funded by the Department of Justice and Regulation. It does not
currently charge fees for its telephone advice, dispute resolution assistance, or mediation
services. Fees are charged for mediator accreditation training and some other training. The
Centre’s mediators and dispute resolution officers are paid modestly.
For a number of reasons, the Review concludes that the Government should continue to provide
free services for the resolution and prevention of civil disputes between private parties.
First, the diversion of disputes away from the courts and VCAT frees up the time of judicial
officers to deal with the most intractable and complex matters, thereby promoting the efficient and
proportionate use of expensive judicial time. Civil matters that are settled with the assistance of
the Dispute Settlement Centre of Victoria do not have to be heard by a judicial officer or tribunal
member.
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Second, unresolved disputes, however minor, often have a negative impact on individual and
community wellbeing. The early resolution of disputes contributes to social cohesion.
Unresolved disputes can escalate to the point where police are involved or court action is taken.
The intervention of a free dispute-resolution service saves court and police time. Interpersonal
issues should not be trivialised – a dispute over a creeping plant climbing over a fence might not
be comparable to major commercial litigation in the Supreme Court, but can nonetheless have a
significant effect on how people feel in their own home and neighbourhood.
Third, the resolution of private disputes has further flow-on benefits for the wider community.
Individuals lack incentives to take a system-wide view, understandably focusing on their private
interests. Government is in a better position to manage dispute resolution on an holistic basis that
balances private interests and costs with public interests and costs.
Fees of even a modest level would be a significant disincentive for people considering using the
Dispute Settlement Centre of Victoria to resolve disputes, especially those that have not yet
reached a court or tribunal. The ease of accessing the Centre is one of the incentives it can offer
to people who might have little other reason to engage with it.
Charging fees would limit the flexibility of the Centre’s process, as it would be necessary to draw
an artificial line between free services and those where fees were charged. Fees that were set too
high would fail to compete with court filing fees, and fees set too low would not generate enough
income to justify the chilling effect on usage. To overcome income disparities between parties,
it would be desirable to charge fees on a sliding scale. However, if one party to the mediation had
paid more than the other, there might be a perception that the mediator is not impartial.
The Dispute Settlement Centre of Victoria’s dispute resolution service is a staged process, with
the numbers of contacts declining for each stage. That is, thousands of people make calls to the
Centre, but many people only need information and advice. A smaller group receives dispute
resolution assistance short of mediation. Only around 1,000 mediations are conducted annually.
Some of these relate to personal safety intervention orders, where it would be inappropriate to
charge fees.
The Review notes that the Dispute Settlement Centre of Victoria is an experienced provider of
alternative dispute resolution services to the Magistrates’ Court, community groups, and a broad
range of members of the public. Opportunities exist for the Centre to become a leader in
government dispute resolution services, including contributing to policy relevant to the continual
improvement of alternative dispute resolution services.
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Recommendation 4.4 Government dispute resolution
Ministers should make a public commitment to alternative dispute resolution, and communicate
an expectation to their departments that disputes should be prevented, and that alternative
dispute resolution, when appropriate, should be used when disputes arise.
The Victorian Secretaries Board should lead the creation of a culture of good dispute resolution
in the Victorian Public Service.
The Victorian Government should consider amending the Model Litigant Guidelines to create a
stronger expectation that alternative dispute resolution processes will be attempted unless that
would be unreasonable or inappropriate in a particular case. The Victorian Government should
also consult with other jurisdictions that are bound by similar guidelines.
The Department of Justice and Regulation should establish a whole-of-government community
of practice to encourage sharing of knowledge and ideas about good dispute resolution and
complaint-handling practices. The group could be supported by the Victorian Ombudsman.
The Victorian Government should consider seeking amendments to the Wrongs Act 1958 (Vic)
to broaden the protection given to apologies by providing that an apology does not constitute
an admission of liability, and is not admissible as evidence of fault or liability. The categories of
dispute to which the protection applies should be broadened beyond those involving death or
serious injury.
Public bodies should also develop policies on the making of apologies, with the aim of
increasing their use in appropriate circumstances.
Those public bodies that believe they would benefit from doing so should develop their own
dispute management plans, having regard to the guidance given by National Alternative
Dispute Resolution Advisory Council.

4.6 Improving the quality of alternative dispute resolution through
evaluation
To provide checks on and improve the quality and fairness of alternative dispute resolution,
efforts should be made to move beyond observational assessments to more robust
evaluation. Some alternative dispute resolution programs have been independently
evaluated or have been the subject of academic research,224 however, evaluations have
tended to take place on an irregular or one-off basis. As the Productivity Commission
states, ‘data and evaluation form the foundation of the evidence base for developing and
reviewing policy. Making policy without evidence can ultimately lead to poor and
unexpected outcomes’.225
The benchmarks for industry-based ombudsman schemes were designed for industry complaints
bodies and may not translate directly to other contexts. In particular, it would not be appropriate to
evaluate the decision-making of VCAT members or the independent judicial functions of courts by
these metrics. However, the general principles behind the industry benchmarks represent a more
comprehensive and sophisticated attempt to evaluate dispute resolution than settlement rates and
participant satisfaction alone.
A concern in limiting evaluation to settlement rates is that this statistic can include settlements
where participants ‘gave up’ due to factors such as exhaustion or undue pressure from the other
party, or due to a lack of understanding of their legal rights. In relation to satisfaction rates, a risk
is that some participants might not be able to make an informed assessment as to whether the
outcome was just.

A notable example is Tania Sourdin and Nikola Balvin ‘Mediation in the Supreme and County Courts of
Victoria: A Summary of the Results’ (2009) 11 ADR Bulletin.
225 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 880.
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A more robust evaluation model has at least four components:


improving data collection about alternative dispute resolution – where and when it is
used, who uses it, what might have happened if alternative dispute resolution was not
used, how long the process took, costs, and how parties experienced the process;



using the data collected to determine in what circumstances alternative dispute resolution
works best;



assessing both the process and outcome of alternative dispute resolution programs; and



improving reporting of alternative dispute resolution processes and outcomes.

The Productivity Commission identifies a number of problems with existing data collection
practices across the civil justice system, including that definitions and measures are often
inconsistent, that reported data cannot always be disaggregated, that outcomes are poorly
captured, that collection and reporting are often incomplete, that data collection efforts are under
resourced, and that agencies might now be suffering ‘data collection fatigue’. 226
The ability of public sector bodies, including the courts and VCAT, to improve data collection and
use is hampered by resourcing issues including the limitations of their current technology.
However, all agencies that use alternative dispute resolution should be working towards
incremental improvements to data collection and analysis. This could begin with efforts to identify
current gaps in data collection, and a strategy for identifying which additional data would be
useful. This could be used in future planning, for example, when designing IT and other systems.
Strategies should also be developed to agree on common definitions and concepts, such as how
to describe the way in which a proceeding was resolved.
Data can be used in various ways, for example, to improve service delivery, to predict demand, to
find out what works, and to influence people’s behaviour.227 The Victorian Multicultural
Commission states that:
Collecting and collating data would assist in identifying unmet need. The VMC suggests that
the review considers a need for consistent data collection on the extent to which Victorians,
including diverse groups, access ADR [alternative dispute resolution] services. Identifying
need and barriers to accessing ADR services is a first step in seeking to increase service
users’ understanding.228

It is difficult to make assessments about how alternative dispute resolution compares to court and
tribunal processes without an evidence base from which to make that comparison. In the area of
government disputes, a useful starting point might be to determine the level of government
spending on legal services. Analysis of such expenditure would inform consideration of whether
alternative dispute resolution, including dispute prevention, was saving money or producing other
benefits. It might be worth focusing data improvement efforts on one cluster of alternative dispute
resolution users to begin with, for example, the courts.
Some agencies are already collecting and making use of data in effective ways. For example,
in 2013 the Victorian Small Business Commissioner commissioned research into business-tobusiness disputes at VCAT, to determine the cost, time spent, and other consequences for
businesses of being involved in litigation. The Victorian Small Business Commissioner told the
Review that it regularly uses this information to highlight the adverse consequences of litigation,
particularly for small businesses, and conversely, to promote the benefits of effective alternative
dispute resolution.229
Similarly, VCAT’s cost-benefit analysis of alternative dispute resolution processes has assisted it
to make a submission to this Review that the Short Mediations and Hearings program should be
expanded by using non-members to conduct those processes.
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As above, Chapter 25.
For example, parties could be given information about how most people in their situation resolved a
similar dispute, or ’75 per cent of applications like this are refused by a court’.
228 Submission 75, Victorian Multicultural Commission, 15.
229 Submission 9, Victorian Small Business Commissioner, 9.
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The Law Reform Committee of the Parliament of Victoria recommends in its 2009 report that:
the Victorian Government should require all government ADR [alternative dispute resolution]
providers, and encourage all other ADR providers, to publish – in a de-identified form – regular
case studies and reports on systemic issues and any other issues of public interest that arise
as part of their ADR processes.230

The Productivity Commission concludes that courts and tribunals should be required to report on
how disputes have been settled and the role of alternative dispute resolution, if any, towards
reaching a resolution.231
Outcomes of court-based alternative dispute resolution where the court supplies the mediator or
mandates participation are not as accessible as outcomes of decided cases. This is another
factor that makes evaluation of alternative dispute resolution challenging. The confidentiality of
the process is sometimes raised as a reason why alternative dispute resolution should not be
subject to evaluation that includes assessment of the private process or reporting of outcomes.
Confidentiality is a major attraction of alternative dispute resolution for some parties, particularly a
repeat litigant such as a government agency, which can settle a matter without setting a
precedent or attracting adverse media attention.
Nevertheless, means can and should be found to assess the quality of the mediation process
without compromising confidentiality, for example, by asking academic researchers to sign
confidentiality agreements before being allowed to observe the process. The use of de-identified
case studies from alternative dispute resolution processes can help guide parties’ expectations
about outcomes and give advocacy groups and regulators information about trends and emerging
issues.
Building on its current quality measures, the Dispute Settlement Centre of Victoria should be
subject to independent program evaluation on a regular basis. The benchmarks used by industry
complaint bodies – accountability, accessibility, independence, fairness, efficiency, and
effectiveness – might be useful benchmarks for this evaluation.
The strengthening of the data analysis and research capacity of the Victoria Law Foundation
proposed in Chapter 1 Understanding legal needs would help overcome some of the data
challenges that currently hamper the evaluation of alternative dispute resolution.
Recommendation 4.5 Data and evaluation of alternative dispute resolution
Public bodies that use alternative dispute resolution, including courts and the Victorian Civil and
Administrative Tribunal (VCAT) could develop strategies to identify gaps in data identification,
collection, and analysis that affect the capacity to evaluate and report on the use of alternative
dispute resolution.
All public bodies, including courts and VCAT, that offer alternative dispute resolution services
that are not already regularly evaluated, consider commissioning regular independent
evaluations of the service that is conducted either internally by those bodies or under their
auspices.
The Dispute Settlement Centre of Victoria’s services should be independently evaluated on a
regular basis, and a program evaluation should also occur periodically. The aim of the
evaluation would be to assess the accountability, accessibility, independence, fairness,
efficiency, and effectiveness of the alternative dispute resolution program.
Evaluations of alternative dispute resolution conducted by or at the request of the courts and
VCAT must be conducted having due regard to the independence of judicial officers and VCAT
members.
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Parliament of Victoria, Law Reform Committee, Inquiry into Alternative Dispute Resolution and
Restorative Justice (2009), 84.
231 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 308.
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The Victorian Civil and Administrative Tribunal (VCAT) was established to create a
modern, accessible, efficient, cost-effective, and independent judicially governed
tribunal.



VCAT has an important role in resolving small civil claims and enforcing consumer
rights, providing a deterrent to and redress for violation of those rights.



The resolution of small civil claims at VCAT has become too complex, and
disadvantaged Victorians and Victorians residing in regional areas continue to
experience barriers to accessing justice. The cost parties incur when resolving small civil
claims at VCAT is disproportionate to the value of many small claims.



Community members want a quick, affordable, fair, and final way to resolve small civil
claims.



With further government investment, VCAT will be well placed to fully utilise online
technology to deliver more accessible, user focused, and responsive services. The
Review recommends that the government resource VCAT to improve its administrative
services and better utilise digital technology.



Online dispute resolution has the potential to improve access to justice in a number of
ways. In particular, online dispute resolution provides a convenient and flexible avenue
for seeking resolution of small civil claims because it is accessible at any time from any
place. The Review recommends that an online dispute resolution system be introduced
at VCAT for small civil claims.



The Review further recommends a number of targeted reforms to VCAT procedures
relevant to small civil claims in order to improve access to justice, streamline dispute
resolution, and remove procedural barriers.



Proposed reforms include extending the time in which a person must request written
reasons for a decision, streamlining processes to enforce VCAT orders, removing the
requirement that parties serve supporting documentation on respondents, measures to
improve the transparency of VCAT processes and the quality of VCAT decisions, and
measures to reduce the difficulties faced by parties in resolving disputes about defective
motor vehicles.
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Chapter 5 Victorian Civil and Administrative
Tribunal small civil claims
Term of Reference 4: Examine potential reform to the jurisdiction, practices and
procedures of the Victorian Civil and Administrative Tribunal to make the resolution
of small civil claims as simple, affordable, and efficient as possible.

1. Introduction
This chapter responds to Term of Reference 4, which asks the Review to examine potential
reform to the jurisdiction, practices and procedures of the Victorian Civil and Administrative
Tribunal (VCAT). In particular, the Review is tasked to consider how the resolution of small civil
claims at VCAT can be as simple, affordable, and efficient as possible.
VCAT was established to create a modern, accessible, efficient, cost-effective, and independent
judicially governed tribunal.1 VCAT has the power to hear matters and make orders in a wide
range of jurisdictions. Some disputes involve a monetary dispute of low value, such as small
claims and owners corporation matters. Other disputes involve little or no money directly, but can
have significant non-monetary consequences, such as residential tenancy, anti-discrimination,
and guardianship matters. Yet other disputes involve multiple parties, complex facts, and high
monetary claims, such as planning, professional disciplinary, and local government disputes.
VCAT has an important role in resolving small civil claims and enforcing consumer rights,
providing a deterrent to and redress for violation of those rights. 2 In 2014–15, VCAT determined
approximately 5,700 small civil claims.
During consultation for the Review, a number of stakeholders raised concerns that the resolution
of small civil claims at VCAT is too complex, and that disadvantaged Victorians and Victorians
residing in regional areas continue to experience barriers to accessing justice. The Review
received and considered a number of suggestions about how the accessibility, transparency,
accountability and affordability of the resolution of small civil claims at VCAT might be improved.
VCAT has a challenging mission. It must provide accessible dispute resolution across a range of
jurisdictions of varying complexity, and ensure both efficiency and just legal outcomes. The
Review notes that VCAT is currently undertaking a number of projects, such as the introduction of
online forms, aimed at simplifying and modernising its administrative processes to make it easier
for Victorians to access its services. It has also recently launched a new website, which is much
easier for many vulnerable and disadvantaged people to use.
Developments in online technology provide an opportunity to build on these efforts. With further
government investment, VCAT will be well placed to fully utilise online technology to deliver more
accessible, user focused, and responsive services. The Review recommends that the
Government resource VCAT to improve the user focus of its operations and better utilise digital
technology.
Online technology can also improve access to justice by providing a platform to support online
dispute resolution for small civil claims at VCAT. Several jurisdictions overseas are now utilising
online dispute resolution. Online dispute resolution can improve access to justice in a number of
ways. In particular, online dispute resolution provides a convenient and flexible avenue for
seeking resolution of small civil claims because it is accessible at any time from any place.
The Review therefore recommends that an online dispute resolution system be introduced at
VCAT.

1
2

Victoria, Parliamentary Debates, Legislative Assembly (9 April 1998), 972 (Jan Wade, Attorney-General).
Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 137.

245

Access to Justice Review
The Review recognises that not everyone is able to access or confidently use online technologies.
A range of strategies must accompany the introduction of online dispute resolution to ensure
access to justice for people who experience particular disadvantage or require extra support.
The Review also recommends a number of targeted reforms to reduce complexity, improve
transparency and accountability, and remove procedural barriers at VCAT. These include
extending the time allowed to request written reasons for a decision, and streamlining the process
to seek enforcement of a VCAT order.

2. Background information and context
2.1

The importance of an effective system for resolving small
civil claims

The provision of effective and affordable avenues for the resolution of small civil disputes is
important to protect people’s rights, and to provide a deterrent to and redress for violation of those
rights.3
Australia’s national consumer policy framework aims to improve consumer wellbeing through
consumer empowerment and protection, enabling consumers to participate confidently in markets
in which both consumers and suppliers trade fairly.4 A key operational objective of this framework
is to improve consumer wellbeing and provide accessible and timely redress where consumer
detriment has occurred. Scholars have reflected that ‘[i]f consumers cannot exercise and enforce
their rights under the [Australian Consumer Law], those consumers may be left bearing the costs
imposed by substandard and defective goods and services and the incentives for traders to
comply with the law will be reduced’.5
A well-functioning civil justice system therefore serves both public and private interests and
underpins social cohesion and economic activity.6
As the Consumer Action Law Centre states in its submission to the Review, ‘the existence of an
accessible civil justice system gives confidence to consumers and traders alike that they may
borrow, invest and enter contracts’.7
An effective civil justice system should provide affordable dispute resolution that is proportionate
to the problems experienced, easy to access and understand, and treats people fairly. 8
The United Nations Guidelines for Consumer Protection state that:
Governments should establish or maintain legal and/or administrative measures to enable
consumers … or … relevant organisations to obtain redress through formal or informal
procedures that are expeditious, fair, inexpensive, and accessible. Such procedures should
take particular account of the needs of low-income consumers.9

3

As above.
Council of Australian Governments, Intergovernmental Agreement for the Australian Consumer Law
(2 July 2009).
5 Stephen Corones, Sharon Christensen, Justin Malbon, Allan Asher, and Jeannie Marie Paterson, ‘Part 6:
Measures to facilitate access to justice’, Comparative Analysis of Overseas Consumer Policy Frameworks
(2016), 201, citing Justin Malbon, ‘Access to Justice for Small Amount Claims in the Consumer Marketplace:
Lessons from Australia’ in Michael Trebilcock, Anthony Duggan, and Lorne Sossin (eds) Middle Income
Access to Justice (University of Toronto Press, 2012), 328.
6 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 137.
7 Submission 53, Consumer Action Law Centre, 32–34.
8 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 137.
9 United Nations Guidelines for Consumer Protection, General Assembly Resolution 248, 39 UN GAOR
(106th Plenary meeting), UN DOC/Res/39/248 (1985).
4
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A number of submissions to the Review refer to the consequences for everyday Victorians of not
having access to effective redress for civil law problems. For example, the Victorian Council of
Social Service states that:
Failing to address civil law problems can have a profound effect on the lives of Victoria’s most
vulnerable people, directly affecting their housing, safety, welfare or livelihood. Addressing
issues of debt, tenancy, consumer law, social security, discrimination and intervention orders
are just as important as addressing criminal law problems.
Unmet civil and family law needs relate to and contribute to social problems like poverty,
homelessness and unemployment. They can result in complex and entrenched problems, and
may escalate to criminal issues. For example, failure to resolve a debt related issue can lead
to larger debt, financial problems, stress and family conflict, bankruptcy and homelessness. 10

In an analysis prepared for the Commonwealth Department of Treasury on behalf of Consumer
Affairs Australia and New Zealand it was said that ‘access to justice is promoted by a combination
of strategies that respond … to the different needs of the consumers affected by breaches of
consumer law’.11 Genuine access to justice requires opportunities for consumers to obtain advice
and assistance in enforcing their rights and resolving disputes. In Victoria, these strategies
include:


providing information and education to inform people about their rights and obligations;



access to low-cost mechanisms for dispute resolution, such as alternative dispute
resolution and Ombudsman schemes;



access to judicial or quasi-judicial determination by VCAT or the courts; and



compliance and enforcement action by regulators to address systemic failures to comply
with the law.

As discussed in Chapter 2 Accessible information about legal issues and services, a number of
sources of information and dispute resolution services are available to assist Victorians to resolve
legal disputes before bringing applications to VCAT or the courts. In relation to small civil claims in
particular, Consumer Affairs Victoria and the Dispute Settlement Centre of Victoria provide
information and dispute resolution services. The Victorian Small Business Commissioner provides
information and dispute resolution services for small civil claims between businesses,
not-for-profit organisations and Victorian Government bodies.
Consumer Affairs Victoria is the regulator responsible for monitoring compliance with the
Australian Consumer Law and Fair Trading Act 2012 (Vic) (Australian Consumer Law), and taking
compliance and enforcement action as required. 12
Consumer Affairs Victoria’s website had approximately 2.9 million hits in 2014–15.13 In 2014–15,
it:14


answered 78,028 calls on its general consumer telephone line;



responded to 49,775 email and online enquiries;



provided Front Line Resolution services for 3,940 general consumer matters (including
3,585 fair trading cases and 355 motor car trading cases);15



provided advice to assist parties to resolve disputes in 4,462 general consumer cases
(including 3,991 fair trading cases and 471 motor car trading cases); and 16



provided assistance to 446 vulnerable people in consumer matters by funded agencies.17

10

Submission 58, Victorian Council of Social Service, 14–15.
Stephen Corones, Sharon Christensen, Justin Malbon, Allan Asher, and Jeannie Marie Paterson, ‘Part 6:
Measures to facilitate access to justice’, Comparative Analysis of Overseas Consumer Policy Frameworks
(2016), 202.
12 Australian Consumer Law and Fair Trading Act 2012 (Vic), Chapter 6.
13 Consumer Affairs Victoria, Year in Review: 2014–15.
14 Information provided by Consumer Affairs Victoria to the Access to Justice Review, June 2016.
15 Note that this does not include data in relation to services provided outside metropolitan Melbourne.
16 As above.
17 As above.
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Victoria Legal Aid also provides general information about small civil claims and refers people to
appropriate services. Community legal centres provide information, advice, and assistance to
people about resolving small civil disputes.

2.2

Overview of the Victorian Civil and Administrative Tribunal

VCAT plays a key role in the civil justice landscape by providing relatively informal and timely
avenues for resolving disputes.18 VCAT was established by the Victorian Civil and Administrative
Tribunal Act 1998 (Vic) (VCAT Act) to provide Victorians with access to a civil justice system that
is modern, accessible, efficient, and cost-effective.19
Tribunals like VCAT seek to achieve their objectives of delivering quick, economical, and
inexpensive justice by:


being less formal than courts;



providing active case management;



employing alternative dispute resolution;



limiting legal representation and costs awards; and



assisting self-represented litigants.20

Prior to VCAT’s establishment, there were many specialist bodies to deal with different kinds of
(mainly small) civil disputes, such as the Small Claims Tribunal, Residential Tenancies Tribunal
and Domestic Building Tribunal. VCAT was created to provide access to a responsive and
consistent one-stop shop for dispute resolution and adjudication, with a streamlined administrative
structure.21 VCAT was the first amalgamated tribunal of its kind and remains the largest tribunal in
Australia.
VCAT was established with the intention of increasing the quality of decision-making through
judicial leadership.
VCAT provides both alternative dispute resolution services and an independent body to make
binding decisions on a claim.
VCAT has four divisions:

18



Civil Division – hears and determines a range of civil disputes relating to consumer
matters, domestic building works, legal services, owners corporations, retail tenancies,
sale and ownership of real property, and the use and flow of water between properties;



Residential Tenancies Division – hears and determines disputes between tenants and
landlords, rooming house owners and rooming house residents, the Director of Housing
and public housing tenants, and caravan park owners and residents;



Administrative Division – hears and determines applications from people seeking review
of government and other public agencies’ decisions that affect them. These include
decisions relating to local council land valuations and planning permits, Transport
Accident Commission findings, State taxation, business licences and professional
registrations, Freedom of Information applications, WorkSafe assessments, and
disciplinary proceedings across a range of professions and industries; and



Human Rights Division – hears and determines matters relating to guardianship and
administration, discrimination, racial and religious vilification, health and information
privacy, decisions made by the Mental Health Review Board, and matters pursuant to
the Disability Act 2006 (Vic).

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 137.
Victoria, Parliamentary Debates, Legislative Assembly (9 April 1998), 972 (Jan Wade, Attorney-General).
20 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 349–50.
21 Victoria, Parliamentary Debates, Legislative Assembly (9 April 1998), 972 (Jan Wade, Attorney-General).
19
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2.3

Small civil claims at VCAT

A ‘small civil claim’ is defined under the VCAT Act as a claim where the value of the goods or
services in dispute is an amount not exceeding $10,000. 22 Small civil claims are heard and
determined in the Civil Claims List, one of three lists that make up VCAT’s Civil Division.
Small civil claims at VCAT may be disputes between a consumer and a business, or a business
and another business.
As shown in Figure 5.1, the Civil Claims List has the highest volume of matters in the Civil
Division, with small civil claims making up the highest proportion of those matters. Small claims
heard in the other two lists of the Civil Division (the Building and Property List and the Owners
Corporations List) are not considered further in this chapter.
Figure 5.1: Civil Division 2014–15 – number of applications by claim amount
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Source: VCAT, Annual Report 2014–15 (2015), 32.

22 See

Victorian Civil and Administrative Act 1998 (Vic) Schedule 1, Part 2AB, which applies to proceedings
under the Australian Consumer Law and Fair Trading Act 2012 (Vic).
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As shown in Figure 5.2, small civil claim applications at VCAT peaked in 2012–13 and have
decreased since that time. A factor that might have contributed to this reduction is an increase in
application fees that came into effect in 2013.
Figure 5.2: Small civil claims 2010–15 – commencements
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Sources: VCAT, Annual Report 2014–15 (2015) and Annual Report 2011–12 (2012).

In the Civil Claims List (of the Civil Claims Division) in 2014–15:

23



64.9 per cent of claims were for claims valued at under $5,000, 20.7 per cent were for
claims valued between $5,000–$10,000, and 14.4 per cent of matters were for claims
valued at $10,000 or more;



approximately 83.1 per cent of applications were made under the Australian Consumer
Law, approximately 16.8 per cent under the Domestic Building Contracts Act 1995 (Vic),
and the rest under other legislation;23



the median time to resolve a small civil claim from commencement to resolution was
10 weeks;24



the average hearing time for small civil claims was 1.2 hours per application; 25 and



70 per cent of hearings for small civil claims were held at VCAT’s headquarters in
Melbourne. The remainder of hearings were held at VCAT’s locations in Magistrates’
Courts across Victoria, including: five per cent of hearings at Ringwood; five per cent at
Moorabbin; three per cent at Geelong; and two per cent at Frankston.26

Victorian Civil and Administrative Tribunal, Annual Report 2014–15 (2015), 32.
As above. Note that this figure refers to all claims in the Civil Claims List, not just claims under the value of
$10,000.
25 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
June 2016. Note that this figure refers to scheduled hearing time rather than actual hearing time.
26 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
November 2015.
24
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To make an application in the Civil Division, including an application in respect of a small civil
claim, an applicant must:


fill in the appropriate application form;



attach required supporting documentation (for example, a current Australian Securities
and Investments Commission company search showing the registered office of the
respondent or business name extract for the respondent); and



pay an application fee.

As of 1 July 2016, application fees at VCAT apply at three different levels: concession, standard
and corporate.27 The standard fee for commencing applications under the Australian Consumer
Law is $61.50 (for claims under $3,000) and $204.90 (for claims under $15,000).
Commonwealth health care card holders are eligible for a concession fee. There are no fees
payable for concession fee payers in the Civil Claims Division for claims valued up to $15,000. 28
Small civil claim applicants who are not eligible for a concession rate may still be eligible for a fee
waiver or reduction on the grounds of financial hardship. 29 VCAT’s policy in relation to the
exercise of the fee waiver and its discretionary power to reduce fees is available on its website.30
The application and supporting documentation may be lodged electronically, or in person at
VCAT’s headquarters at 55 King Street, Melbourne.
VCAT introduced online applications using online forms for the Civil Claims List in
September 2015. Applicants may continue to lodge an application in person or by mail. Hard copy
application forms are available at VCAT or can be downloaded from the VCAT website.
The use of online forms for small civil claims has steadily increased since their introduction.
As of April 2016, approximately 60 per cent of applications in the Civil Claims List were lodged
online.31
After an applicant has lodged an application, VCAT sends each respondent a copy of the
application form and a notice of hearing. Applicants are also required to serve a complete copy of
the application with all attachments and supporting documentation on respondents within 28 days
of receiving the notice of hearing and declaration of service form from VCAT.32
The VCAT Act permits service by post, fax, or ‘other electronic transmission to the person at his
or her usual or last known residential or business address’.33 The ordinary method of service by
VCAT is postal mail.
Parties to small civil claims may be required to attend a compulsory conference or mediation
(including a short mediation), before a proceeding is heard. 34 This chapter does not discuss in
detail the use of compulsory conferences and mediation at VCAT. This issue is examined in detail
in Chapter 4 Alternative dispute resolution, although it is relevant to all the matters canvassed
here.

27

Victorian Civil and Administrative Tribunal (Fees) Regulations 2016 (Vic) regulation 8.
Victorian Civil and Administrative Tribunal (Fees) Regulations 2016 (Vic) regulation 8(5).
29 Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 132; and Victorian Civil and
Administrative (Fees) Regulations 2016 (Vic) regulation 15(1)(d).
30 Victorian Civil and Administrative Tribunal, ‘Fee Relief’, viewed 26 July 2016,
https://www.vcat.vic.gov.au/steps-to-resolve-your-case/apply-to-start-a-case/fee-relief.
31 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
May 2016.
32 Victorian Civil and Administrative Tribunal, Practice Note PNCCL1: Civil Claims List General Procedures
(2016).
33 Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 140. See also Order 4.08(4) of the
Victorian Civil and Administrative Tribunal Rules 2008, which provides that an address for service may
include a telephone number for the receipt of facsimile transmissions and an address for the receipt of other
electronic transmissions. Section 140 is subject to sections 8(1)–(2) of the Electronic Transactions (Victoria)
2000 Act (Vic), which require the receiving party to give their consent to receiving information via email.
34 Victorian Civil and Administrative Tribunal Act 1998 (Vic) sections 83 and 88.
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VCAT may conduct all or part of a proceeding on the basis of documents alone if the parties
agree.35
A person in respect of whom an order is made and who does not appear, or is not represented at
the hearing, can apply for a review of the order. VCAT may only decide that it will hear and
determine a review application if the applicant has a reasonable excuse for not attending or being
represented at the hearing, and it is appropriate to hear and determine the application having
regard to whether the applicant has a reasonable case to argue and the potential prejudice
caused to another party.36
VCAT will not ordinarily permit a party in a proceeding related to a small claim to be represented
where the claim is $10,000 or less; instead parties are expected to present their own case. 37
This presumption means that the vast majority of parties in small claims proceedings represent
themselves.
The standard practice in small civil claims is for VCAT to give oral reasons for a decision at the
hearing. The hearing is electronically recorded. A party may apply for an audio compact disc of
the hearing from an approved supplier, for which the party must pay the supplier directly.
The amount that the approved supplier is allowed to charge for provision of an audio compact
disc is capped at $55 for a half day hearing, or $110 for each full day of hearing.
Written reasons for a decision in the Civil Claims List must be requested before or at the time the
decision is made.38
VCAT cannot order one party to pay another’s legal costs in a small civil claim in the Civil Claims
List, except on a reopening of a case on substantive grounds. 39
A settlement or order made by VCAT is usually final and binding on all parties, and there is no
appeal from the order, other than on a question of law. 40
In 2014–15, the Supreme Court of Victoria (Supreme Court) finalised 80 appeals against VCAT
decisions, leave to appeal was granted in 18 matters, and the Supreme Court overturned VCAT's
decision in 11 cases.41 During the same period, there were 86,442 applications across all VCAT
lists, which means that on average 0.09 per cent of cases were appealed, leave was granted in
0.02 per cent of cases, and 0.01 per cent of cases were overturned, compared with the total
number of VCAT applications.42 In the same period, there were three appeals against VCAT
decisions in relation to small civil claims, of which one case was withdrawn, and two applications
for leave to appeal were dismissed.43
Parties may make a complaint in writing about the quality of service received from a VCAT
member, the conduct of a member, a mediator or a VCAT staff member, VCAT processes, or
procedures or the provision of services. Instructions about how to make a written complaint are
set out on the VCAT website.44 VCAT has a Registrar of Complaints who has responsibility for
dealing with complaints.

35

Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 100.
Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 120.
37 Victorian Civil and Administrative Tribunal Act 1998 (Vic) Schedule 1, clause 4D. See also Victorian Civil
and Administrative Tribunal, Practice Note PNVCAT 3: Fair Hearing Obligation (2013).
38 Victorian Civil and Administrative Tribunal Act 1998 (Vic) Schedule 1, clause 4J.
39 Victorian Civil and Administrative Tribunal Act 1998 (Vic) Schedule 1, clause 4I.
40 Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 148.
41 Victorian Civil and Administrative Tribunal, Annual Report 2014–15 (2015), 2.
42 Noting that the number of appeals to the Supreme Court of Victoria concerning Victorian Civil and
Administrative Tribunal decisions in 2014–15 might not relate to the applications lodged at VCAT during the
same period.
43 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
June 2016.
44 Victorian Civil and Administrative Tribunal, ‘Feedback and Complaints’, viewed 26 July 2016,
https://www.vcat.vic.gov.au/contact-us/feedback-and-complaints.
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2.3.1

Motor vehicle disputes

As discussed further in section 3.4, the Review received a number of submissions that raise
concerns about processes for resolving motor vehicle disputes, even though these disputes make
up a relatively small proportion of small civil claims at VCAT. Background information specific to
motor vehicle disputes is therefore provided in this section.
There are three main stages for dealing with a consumer’s complaint about a defective motor
vehicle: information and advice, mediation and conciliation, and adjudication.
In 2014–15, Consumer Affairs Victoria received a total of 7,848 contacts about motor car
trading.45 In the same period, it undertook 8,975 dispute resolution processes (including
conciliation and frontline resolution), of which 489 (5.4 per cent) matters related to motor car
trading.46
For matters that underwent dispute resolution processes at Consumer Affairs Victoria, the main
issues related to failures and defects (not usually described as ‘major’), deposits and upfront fees,
consumer guarantees and statutory warranty rights.
In 2014–15, there were 643 motor vehicle dispute applications made to VCAT’s Civil Claims List,
which accounted for nine per cent of total applications in that List.47 Of those matters, 77 per cent
were for claims under $10,000 (small claims) and 23 per cent were for claims over $10,000.48
Under the consumer guarantees provisions in the Australian Consumer Law, consumers have
rights of redress when purchasing new and used motor vehicles. Where there is a ‘major’ failure
to comply with the consumer guarantees, the consumer can choose a refund or replacement, or
ask for compensation if the vehicle falls in value. Where it is not a major failure and can be
remedied, the supplier can choose between providing a repair, replacement or refund.
The Motor Car Trader Act 1986 (Vic) provides an additional statutory warranty for used cars
purchased from licensed motor car traders. The remedy of cancellation of a contract for the
purchase of a used car is available in limited circumstances. 49 Consumer Affairs Victoria
administers the Motor Car Traders Guarantee Fund, which meets the costs of successful claims
made by persons who have suffered a loss if a motor car trader fails to comply with certain
conditions of the Motor Car Traders Act.50
Motor vehicle disputes in the Civil Claims List include motor car panel beating, motor car parts
supply, service and repair, motor car purchase, and motor car traders’ warranties. The consumer
may be an individual or business and the respondent may be a motor vehicle trader, repairer
(including a mechanical and smash repairer), or another private citizen (in the case of the sale of
a used car).
In 2014–15, there was one application under the Motor Car Trader Act, and 642 applications
under the Australian Consumer Law in the Civil Claims List. 51
A considerable degree of technical expertise is required in respect of some disputes, for example,
in relation to the condition of a motor vehicle or the nature of repairs undertaken or required.
Complex factual disputes may arise that concern not only the motor vehicle itself, but also its use
by the consumer. The applicant may therefore need to provide expert evidence, for example,
a report from a mechanic, to support a claim, and the expert may be required to appear at a
hearing.52 Currently, the party relying on the evidence has to pay the costs of the expert for
preparing the report and appearing at a hearing.
45

Information provided by Consumer Affairs Victoria to the Access to Justice Review, February 2016.
As above.
47 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
May 2016.
48 As above. Note that these figures do not include claims that did not have a value.
49 Motor Car Traders Act 1986 (Vic), sections 54 and 45.
50 Consumer Affairs Victoria, ‘Motor Car Traders Guarantee Fund Claims Register’, viewed 26 July 2016,
https://www.consumer.vic.gov.au/businesses/licensed-businesses/motor-car-traders/public-register/motorcar-traders-guarantee-fund-claims-register.
51 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
May and June 2016.
52 Victorian Civil and Administrative Tribunal, Practice Note PNVCAT2: Expert Advice (2012).
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2.4

Enforcement of VCAT orders

VCAT has only limited power to enforce its own orders. Orders can be enforced in one of
Victoria’s courts, which involves taking some extra procedural steps after an order has been
made by VCAT.
In relation to a monetary order, a person to whom payment is to be made may enforce the order
in an appropriate court (a court that would have jurisdiction to enforce a debt of the equivalent
amount to the amount required to be paid under a monetary order).53 The Magistrates’ Court of
Victoria (Magistrates’ Court) has jurisdiction to enforce an order up to $100,000 and the County
Court of Victoria (County Court) and the Supreme Court have unlimited jurisdiction.
To enforce a monetary order, the person must file a certified copy of the order, together with an
affidavit as to the amount not paid, in the appropriate court. 54 The order is then taken to be an
order of that court and can be enforced as an order of the court. 55 No charge applies for filing an
order or an affidavit. However, once an order is registered, if a successful party wishes to take
action to enforce the order, they must pay the relevant fee (this is sometimes paid to the
Magistrates’ Court and sometimes to the sheriff, depending on the matter; the fee also varies).
All fees paid in relation to enforcement action can be added to the debt and are recoverable from
the debtor. However, if the debtor is bankrupt or has no property or income, the creditor may be
unable to recover the fees.
A monetary order made by VCAT in a small civil claim will invariably be for less than $100,000
and so is enforceable in the Magistrates’ Court. In the Magistrates’ Court, an order for the
payment of money may be enforced by:


a warrant to seize property;



an attachment of earnings order; or



an attachment of debts order.56

In relation to non-monetary orders, the VCAT Act provides for enforcement in the Supreme
Court.57 This is done by filing a certified copy of the order, an affidavit as to the non-compliance
with the order, and a certificate from a judicial member or the Principal Registrar stating that the
order is appropriate for filing in the Supreme Court. The Supreme Court does not charge for the
filing of these documents. The order can then be enforced as an order of the Supreme Court.
Most commonly, a non-monetary order is enforced in the Supreme Court by proceedings for
contempt of court. The cost of enforcing such an order will depend on the nature of the order,
but may be significant, given the higher fees for taking action and the general need for legal
assistance to bring proceedings in the Supreme Court.
Although the VCAT Act contemplates the enforcement of VCAT’s non-monetary orders by the
Supreme Court, VCAT itself has the power to deal with contempt.58 On occasion, VCAT’s
contempt power has been invoked to remedy non-compliance with an order made by VCAT.59
53

Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 121.
Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 121(1)(a). The order must be certified by
a presidential member or the Principal Registrar.
55 This means, among other things, that the Judgment Debt Recovery Act 1984 (Vic) applies to the order.
56 Magistrates’ Court Act 1989 (Vic) section 111(1).
57 Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 122.
58 Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 137.
59 For example, in Dental Practice Board v Varnavides [2006] VCAT 457, a dentist was imprisoned for three
months for wilful disobedience of an injunction preventing him from practising dentistry; in Cua v Versaci
[2006] VCAT 2373, a fine of $7,500 was imposed for contempt constituted by a persistent failure to comply
with orders to file and serve affidavits in a proceeding in the Civil Claims List; in Ordo Templi Orientis Inc v
Devine [2007] VCAT 2470, a term of imprisonment of nine months was imposed on respondents who had
failed to comply with an order made under the Racial and Religious Tolerance Act 2001 (Vic) to remove
material from a website; in Glen Eira City Council v Dimitriou [2013] VCAT 1709, the Council brought a
contempt proceeding for failure to comply with an enforcement order made under the Planning and
Environment Act 1987 (Vic). VCAT can also make a wide range of other non-monetary orders in the exercise
of the jurisdiction conferred on it under its various enabling enactments, for example, an enforcement order
under section 114 of the Planning and Environment Act 1987 (Vic) in relation to a contravention of a planning
scheme; an order to re-instate a person dismissed in contravention of the Equal Opportunity Act 2010 (Vic);
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3. Issues considered by the Review
This section discusses the challenges and opportunities associated with the resolution of small
civil claims at VCAT that the Review has considered. These issues have been identified through
consultations, submissions to the Review and research. The Review’s findings and
recommendations are set out in section 4.

3.1

VCAT processes

The Review received many submissions which state that the procedures and processes for
resolving disputes in the Civil Claims List have become increasingly complex and difficult to
navigate. Submissions emphasise that the complexity of requirements for commencing
applications imposes a significant burden on applicants. A related theme is the need for improved
service to the individual user, to improve people’s experience when interacting with VCAT, and to
better assist people to access information about VCAT’s practices and procedures.
In its submission, WEstjustice states that:
Over the years, we have witnessed VCAT moving away from their core principle of providing
‘Victorians with a low cost, accessible, efficient and independent Tribunal’. Similar concerns
were raised in submissions to the Productivity Commission over timeliness, affordability and
‘legalism’ …60

Youthlaw states that VCAT is inaccessible to young people:
We are of the view that VCAT is largely inaccessible for most if not all of our clients, without
legal assistance. VCAT would benefit from a warm and friendly single access point that assists
people to lodge their claims (e.g. an in-person and telephone ‘help desk’ with trained staff to
assist people with limited literacy or low English language skills to complete the relevant
paperwork). We consider that all VCAT forms should use plain English, and be able to be filled
out for people with limited English skills. We consider that there should be scope for increasing
applicants’ ability to commence proceedings verbally including by telephone.
In our experience, the onerous requirements to commence applications deter those who have
managed to identify they have a legal problem and who have even received advice about the
appropriate jurisdiction to resolve their dispute, but find the process of accessing VCAT
difficult.61

The Federation of Community Legal Centres states that:
VCAT’s processes should reflect the fact that it is intended as an accessible jurisdiction.
The … processes that an applicant at VCAT must navigate:
1. [O]btain and complete an Application Form
2. [C]onduct an ASIC business or company search, identifying the correct trader. Other CLCs
[community legal centres] have noted that a full company search is required, at a cost of $20,
even if the business is a large company such as Commonwealth Bank.
3. Submit the form to VCAT
4. Receive VCAT’s confirmation, Notice of Hearing and Declaration of Service form
5. Collate evidence and serve Application and supporting documents on the other party
6. Complete and sign Declaration of Service form before a qualified witness
7. Provide declaration of service and copy evidence to VCAT on the day of hearing
8. Attend and present their case at the Hearing.
These steps, particularly the requirements related to service, are onerous and intimidating for
a person who is vulnerable or disadvantaged, and likely to act as a disincentive to applying. 62

or a tenancy order under the Residential Tenancies Act 1997 (Vic), including a possession order and an
order to vacate.
60 Submission 12, WEstjustice, 36.
61 Submission 47, Youthlaw, 20.
62 Submission 69, Federation of Community Legal Centres, 33.
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The Peninsula Community Legal Centre also states that for many people, processes at VCAT can
seem overwhelmingly complex:
clients who are disadvantaged are poorly equipped to navigate VCAT processes for civil
claims and require direct legal assistance to make claims that, whilst regarded by VCAT as
‘small’, represent a very significant amount of money for them. The process can seem
overwhelmingly complex for a person who is self-representing, particularly if they are
disadvantaged.63

In its submission, VCAT states that it has recently commissioned customer service specialists to
undertake a review of its administrative services and access channels, including phone, email,
counter and online services.64 The customer service review found that VCAT’s service channels
have not kept pace with technological developments, and suggested that by investing in
technology to streamline services, VCAT would increase access to justice for the community and
generate greater efficiencies. VCAT further states that:
The review found that VCAT’s processes are behind industry benchmarks, in particular:


VCAT is heavily reliant on written correspondence and traditional mail services and is
not using modern communication methods (such as SMS, email and social media)



there are a significant number of calls from the public that could be eliminated or
automated (up to 30 per cent of calls)



VCAT does not have a single phone number or a central call centre. There are up to
14 phone numbers for VCAT and customer service staff are located in separate lists
within the registry



a typical case in most lists is handled by multiple areas of [the] registry resulting in
unnecessary double handling and duplication



our customers must navigate complex forms.

VCAT accepts the recommendations of the customer service review in principle, and recognises
that it needs to move from a highly transactional, paper-based, and manual model of
administrative service delivery to a more customer-focused, and digital service model.65
VCAT states that there are a number of projects underway to improve its accessibility:
VCAT’s website is its key communications channel, with more than 3.8 million page views a
year. It is usually the first port of call for people thinking about bringing a matter to VCAT …
The review found that the current website is not as user-friendly as it needs to be. When VCAT
customers cannot find the information they are looking for on the website, they then have to
contact VCAT or other support agencies.
VCAT is currently developing a website which is easier to navigate and focuses on getting
people to the information they need as fast as possible. We are rewriting our content into plain
English. The new site will undergo extensive user testing to ensure the navigation and text
meet the public’s expectations. Due to go live in the first half of 2016, the new site will also be
optimised for mobile devices …
We are piloting the electronic lodgement of documents as part of the Court Services Victoria
(CSV) e-Lodgement project in the Review and Regulation List. In the future, VCAT aspires to
be an ‘e-tribunal’ with electronic files replacing paper files. Ultimately, we are working towards
a system where parties can commence a matter online, have access to the electronic case file
and follow its progress. To realise this vision, a significant investment in VCAT’s (and [Court
Services Victoria’s]) ailing and outdated IT systems will be required. 66

VCAT launched its new website on 20 July 2016. 67

63

Submission 36, Peninsula Community Legal Centre, 8.
As above, 2.
65 Submission 34, Victorian Civil and Administrative Tribunal, 6.
66 As above, 3–4.
67 Victorian Civil and Administrative Tribunal, viewed 26 July 2016, www.vcat.vic.gov.au.
64

256

Chapter 5 VCAT small civil claims
The Law Institute of Victoria notes that although the adoption of technology at VCAT has been
slow, where it has been adopted, the efficiency gains have been significant and enhanced the
user friendliness of VCAT.68 The Law Institute recommends that amendments be made to the
VCAT Act to allow the use of the internet in the creation, filing, and service of documents, and the
delivery of decisions across all lists and matters.
As discussed in section 2.3, the VCAT Act permits service by post, fax, or ‘other electronic
transmission to the person at his or her usual or last known residential or business address’. 69
VCAT states that its preferred method of service and communication in all lists (with the exception
of the Residential Tenancies List, where specific legislative constraints apply) is by email.70
VCAT currently emails hearing notices, orders and other communication to the applicant's email
address if it is provided. However, communication with respondents in most lists is not via email
because there is no opportunity for a respondent to provide consent to electronic communication
at the time an application is first lodged, and it is often not subsequently obtained. 71 VCAT states
that it would prefer to increase the use of electronic communication with parties if legislative and
system constraints were removed.
VCAT also states that despite system improvements, which have allowed it to increase the use of
electronic communication significantly, significant constraints and inefficiencies remain in the use
of electronic communication caused by a lack of integration between VCAT’s case management
system and email systems.72
In the 2016–17 Victorian Budget, VCAT received $4 million over four years to improve the quality
and efficiency of its administrative services through digital and other service enhancements.73
This funding will enable VCAT to implement the projects currently underway to improve its
accessibility.

68

Submission 59, Law Institute of Victoria, 75.
Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 140. See also Order 4.08(4) of the
Victorian Civil and Administrative Tribunal Rules 2008, which provides that an address for service may
include a telephone number for the receipt of facsimile transmissions and an address for the receipt of other
electronic transmissions. Section 140 is subject to sections 8(1)–(2) of the Electronic Transactions (Victoria)
Act 2000 (Vic) which requires the receiving party to give their consent to receiving information via email.
70 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
June 2016.
71 The exceptions are the Planning and Review and Regulation Lists, where the requirements of the
Electronic Transaction Act are considered to be met because respondents in those Lists are usually
municipal councils or government bodies with which there is an established relationship or expectations
around the use of email communication and the email address is already on record.
72 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
June 2016.
73 Department of Treasury and Finance (Victoria), Victorian Budget 2017–17: Budget Paper No 3 –
Service Delivery (2016), 114.
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The Victorian Government’s Information Technology Strategy 2016–2020 states that:
Victorians should be able to interact digitally with government services and information in a
way that is useful, easy and always available.
To achieve this, government engagement mechanisms will focus on digital-first, citizen-centric
delivery of government services and transactions.
The government is committed to helping citizens share their views on key issues, enabling
better policy and service design.
Content should be presented in clear language that is easy to understand. Citizens should be
able to transact and engage with government through mobile devices, such as smart phones
and tablets. In the digital era, the government will focus its digital design on delivering
consistent and simple citizen engagement channels …
There will be exceptions to the digital-first approach; not all citizens prefer (or have the means)
to engage with government online. Ensuring that citizens are able to meaningfully engage with
government when they do not have access to, or are unable to use, technology is a matter of
equity. Some needs are complex and require special attention. In these cases, the
government will continue to cater for specific requirements. However, digital technology is
easy, useful and always available, and will be the preferred choice for providing a government
service.74

3.1.1

Serving documents on other parties

A number of submissions to the Review state that the requirement for parties to serve copies of
supporting documentation on other parties when making small civil claims applications imposes a
significant burden on applicants.
VCAT advises the Review that the requirement for applicants to serve a copy of all supporting
documentation on other parties was introduced in 2014, to encourage the applicant to be careful
not to overburden VCAT or the respondent with unnecessary information.75 VCAT further advises
that there has been no evaluation of this requirement since its introduction but that this has
resulted in operational savings.
In its submission, the Consumer Action Law Centre states that:
The requirement to serve documents on an opponent may seem like a small burden, but it is
one more change that makes VCAT more like a court and less like the informal, accessible
forum it was designed to be. This change also disproportionately affects those applicants who
are already overwhelmed by the process, who struggle with literacy or speak English as a
second language. Larger businesses, repeat players and represented parties will be
unaffected. Even using the word 'service' is an unnecessary barrier, as the legal meaning of
this word is unknown to virtually everybody outside of the law.
VCAT previously served documents on behalf of parties and still sends respondents a notice
of hearing and a copy of the original application form. It is not clear to us what VCAT is saving
by sending some documents and not others, but we doubt it is a large enough benefit to justify
a further barrier for the most vulnerable applicants.76

The Federation of Community Legal Centres submits that VCAT processes should
be reviewed with a view to reducing legalistic and onerous requirements that reduce
accessibility, such as the requirement that an applicant serve documents. 77

Department of Premier and Cabinet (Victoria), The Information Technology Strategy – Victorian
Government – 2016–2020 (2015), 19.
75 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
March 2016.
76 Submission 53, Consumer Action Law Centre, 39.
77 Submission 34, Federation of Community Legal Centres, 34.
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3.1.2

Transparency of processes

A theme in evidence provided to the Review is the need for improved transparency of some
VCAT processes.
A number of submissions express concern about a lack of transparency with respect to the
exercise of VCAT’s power to waive fees. This has led to a perception of inconsistent application of
the fee waiver policy.78 The Federation of Community Legal Centres submitted that the fee waiver
process is not entirely clear or consistently managed. 79 The Consumer Action Law Centre
provides case studies of inconsistent decisions regarding fee waiver applications, stating that:
VCAT's current process for fee waivers is described in a seven page document including three
pages of guidance and three different forms for applicants to complete, depending on their
circumstances … Despite all of this guidance on how VCAT staff will assess applications for
waivers, the guidance also states that 'in all cases, there is a general discretion to grant or
refuse the waiver application ‘… Our legal practice advises that since 2013 (when the waiver
process was tightened), they have regularly seen low income clients having fee waiver
applications rejected on arbitrary bases or without any explanation at all.80

The Tenants Union of Victoria states that VCAT’s process for dealing with complaints is unclear:
To provide greater accountability of VCAT members there needs to be a more transparent
process for customer feedback and resolution of issues. This is recognised by VCAT as an
area of priority through the Strategic Plan 2014–2017.
It is unclear how VCAT manages user complaints against Tribunal Members and staff as it
does not currently make any of this information available. One way to tackle this would be to
publish information about complaints and their resolution in VCAT’s annual reports. This will
enhance confidence in VCAT’s ability to respond to complaints about its members and
improve members’ conduct.
The perception of bias undermines the Tribunal’s accessibility and function as an impartial
administrative tribunal because individuals hear anecdotal reports of others’ experience and
decide that the tribunal will not assist them to resolve their matter. Given the extremely low
levels of engagement with VCAT by tenants this is an issue that should be prioritised. 81

The Review notes that from 1 July 2017, a person will be able to make a complaint to a new
independent body called the Judicial Commission of Victoria about the conduct or capacity of a
judicial officer or a non-judicial member of VCAT.82 The Judicial Commission will have powers to
consider a range of complaints such as excessive delays in giving judgments or courtroom
demeanour. The Judicial Commission will not be a substitute for the appeals process and will be
unable to change a decision of a court or VCAT. The Judicial Commission will be required to
publish information in its annual report about the number of complaints it receives, the time taken
to deal with complaints, and the outcome of its investigations into complaints.
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Submission 12, WEstjustice, 38. See also Submission 41, Springvale Monash Legal Service, 9–10.
Submission 69, Federation of Community Legal Centres, 33–34.
80 Submission 53, Consumer Action Law Centre, 36–39.
81 Submission 52, Tenants Union of Victoria, 8.
82 Judicial Commission of Victoria Act 2016 (Vic) section 5.
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3.2
3.2.1

Costs
Application fees

Many submissions to the Review raise affordability as a significant concern affecting people’s
ability to gain access to justice at VCAT.
A number of submissions express concern about the impact of application fee increases in
2013.83 Springvale Monash Legal Service states that anecdotal evidence suggests that some
people are precluded from accessing legal remedies due to financial limitations:
For people who are owed, say, less than $1000, a VCAT application makes little economic
sense. Such a debt could arise from a contract for services – say a newly arrived migrant,
employed as a painter for $20 per hour, or it could mean a tradesman who was not paid for a
day’s work. To people on low incomes, VCAT is now a less accessible forum.84

VCAT observes that following increases in fees, there has been a decrease in small claims
applications, with the sharpest downturn in applications valued at less than $3,000.85
In its submission, VCAT states that:
VCAT has recently conducted a detailed analysis of activity across all of our lists, including the
Civil Claims List. This analysis showed that the increases in VCAT fees, introduced by the
[former] Government in July 2013, July 2014 and July 2015 are likely to have influenced the
number of civil claim matters lodged with VCAT, with a 15.3 per cent decrease in 2013–14
compared to 2012–13. Matters valued at more than $500 and less than $3000 had a higher
than average decrease, suggesting fewer people were willing to pay the increased fees for low
value claims.86

VCAT acknowledges that the decrease in applications has given rise to community concern that
the fees for small claims inhibit access to justice by making it less worthwhile for individuals to
pursue small claims.87
Other submissions argue that the criteria for fee waivers should be expanded, to ensure that
people are not obstructed from taking up their rights by the financial cost of doing so.88

3.2.2

Ratio of costs to claim

A further affordability issue raised in submissions is that the costs parties incur when resolving
small civil claims at VCAT are disproportionate to the value of many small claims.
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Submission 59, Law Institute of Victoria, 69–70; Submission 53, Consumer Action Law Centre, 32–34.
Submission 41, Springvale Monash Legal Service, 9.
85 Submission 34, Victorian Civil and Administrative Tribunal, 12.
86 As above, 2. See also Figure 5.2 above.
87 As above, 12.
88 Submission 67, Victoria Legal Aid, 96.
84
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As the Productivity Commission notes, tribunals aim to minimise the cost to parties, therefore it is
important to know what costs parties incur. 89 In 2013, the Victorian Small Business Commissioner
commissioned research into the costs of litigation at VCAT in business-to-business disputes, to
determine the cost, time, and other consequences of being involved in litigation for businesses. 90
The average cost across all disputes was 74 per cent of the disputed amount. The study also
found high levels of other adverse effects of litigation, such as adverse impacts on health,
business performance, and levels of work-related stress. The Victorian Small Business
Commissioner states that it regularly uses this research to highlight the adverse consequences of
litigation, particularly for small businesses, and to promote the benefits of effective alternative
dispute resolution.91
VCAT notes in its submission that:
The Productivity Commission found that VCAT is the most efficient tribunal in Australia,
although average costs have increased at a rate of about 3 per cent a year since VCAT’s
inception in 1998. However, the recent decline in small civil claim applications points to the
need to find a more cost effective way for the community to resolve low value civil disputes.
VCAT would welcome an opportunity to partner with the Government to expand the role of
alternative dispute resolution (ADR) and explore how online dispute resolution (ODR)
mechanisms could provide another channel for people to resolve small civil claims. 92

3.3

Disadvantaged parties

A strong theme raised in submissions to the Review is the additional problems faced by
applicants with particular disadvantage. Springvale Monash Legal Service provides a number of
case studies to illustrate the disadvantage faced by people for whom English is a second
language:
[Springvale Monash Legal Service] has seen an increasing number of clients … who have
been scammed by subcontract work by way of advertising on ‘Gumtree’. Many of our clients
have appropriate business setups (e.g. ABNs) but do not know how to navigate the systems to
recover for unpaid invoices. Our clients are predominantly non-English speaking and
irrespective of the available information they are faced with obstacles in their pursuit of justice.
For instance, understanding that there are different jurisdictions and electing the appropriate
jurisdiction to bring a claim.93

WEstjustice also expresses concern that the complexity of processes at VCAT has made it even
more difficult for vulnerable clients to help themselves, and:
has led to situations where clearly one party is at a significant disadvantage even before
appearing in front of the Tribunal member (such as matters between a trader/owner of a
business and consumer or a landlord and tenant).94

3.3.1

Legal representation for disadvantaged parties

A number of submissions argue that the need for applicants to self-represent against respondents
who have a better knowledge of the jurisdiction can further contribute to the imbalance of power
between disadvantaged applicants and respondents.
A number of submissions to the Review state that the rules which restrict legal representation in
the Civil Claims List should be broadened to take into account disadvantage faced by a party, and
to allow for legal representation where there is a power imbalance between the parties.
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 357.
Submission 9, Victorian Small Business Commissioner, 9–10. All business-to-business disputes in the
Civil Claims List and the Retail Tenancy List which were finalised at VCAT in the calendar year 2012 were
identified and contacted. Participants were asked to identify the amount of cost and time spent from the
commencement of litigation to its completion, including direct costs (actual expenditure on travel, legal
advice, expert reports) and indirect costs (time spent on preparation and attending hearing). The study found
that the indirect cost to disputants – such as the cost of staff time and attending hearings – was around
$1,000 in lower-value disputes valued at under $5,000.
91 As above, 10.
92 Submission 34, Victorian Civil and Administrative Tribunal, 2.
93 Submission 41, Springvale Monash Legal Service, 16.
94 Submission 12, WEstjustice, 37.
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The Consumer Action Law Centre states that:
We think it is reasonable for VCAT to prevent parties being legally represented to ensure
VCAT is user-friendly, avoids excessive legalism and avoids creating power imbalances
between parties who can afford representation and those who cannot. However, rules need to
be flexible enough to allow legal representation where to do so would actually correct a power
imbalance, or improve efficiency.95

WEstjustice describes a case in which an advocate was excluded from proceedings where the
applicant was vulnerable, leading to an undesirable outcome for the applicant. 96
The Federation of Community Legal Centres also notes that some applicants to VCAT are
particularly vulnerable and need the support of an advocate to assist them to put their case.97
It suggests that consideration be given to expanding the categories of persons who can be
represented by a professional advocate to include people who have special vulnerabilities,
such as mental illness, intellectual or physical disability, or lack of proficiency in English.
Similarly, the Victorian Bar states that there should be a broader test for allowing legal
representation in a wider range of circumstances, taking into account disadvantage faced by an
applicant, the complexity of the claim, and whether VCAT would be assisted by the presence of a
lawyer.98
In a 2009 review of VCAT, former President Bell ultimately concludes that the restrictions on legal
representation in some jurisdictions should remain the same:
The right to representation is very important. There have to be very strong reasons for denying
people the right to be represented in the tribunal by the advocate of their choosing, including a
lawyer. The current legislation already contains restrictions of this kind, which are intended to
balance the right to advocacy against the tribunal’s informal way of operating. 99

3.3.2

People who reside outside metropolitan Melbourne

A number of stakeholders state that people who reside outside metropolitan Melbourne face
additional difficulties accessing VCAT. The Peninsula Community Legal Centre writes that:
As civil matters are usually listed in Melbourne, clients and witnesses also have the added
expense and inconvenience of travelling, which is an extra hurdle for those who live some
distance from Melbourne with limited transport options.100

Similarly, the Centre for Rural Regional Law and Justice states that:
Current tendencies for VCAT to conduct its regional hearings in venues such as local
Magistrates' Courts can be highly inappropriate, particularly in view of the stigma often
attached to being seen in the local community to be attending court …
It is, of course, especially important in rural and regional communities to maximise
opportunities for less formal, less litigious, resolution of disputes – not only … in terms of the
need to maintain, as much as possible, functional relationships between parties but also
because of the simple reality that access to lawyers is significantly reduced in regional and
rural areas, and this obviously puts regional and rural litigants at a disadvantage in a system
where creeping legalism is a factor.101
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98 Submission 60, Victorian Bar, 14.
99 Justice Kevin Bell, President’s Review of VCAT: One VCAT (2009), 79, Recommendation 67.
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3.4

Expert evidence requirements in motor vehicle disputes

A number of submissions state that the requirement on applicants to produce expert evidence
prevents people from bringing proceedings regarding motor vehicles. The Consumer Action Law
Centre states that:
VCAT frequently requires applicants to produce expert reports and witnesses before it will
accept a claim involving complex facts. Motor vehicle disputes (usually a dispute between a
consumer and a car dealer or mechanic) will often involve highly technical questions regarding
the state of the vehicle, whether faults can be repaired, and if so, the cost of repair. Neither
consumers nor decision-makers typically have this technical expertise so consumers will
usually have to obtain a report from a third party specialist. The cost of these reports can
exceed $1,000 and will be out of reach for many of our clients.
The Productivity Commission’s final report on Access to Justice Arrangements had much to
say about extending use of court appointed experts. We strongly recommend the Victorian
Government look at how in-house experts could be used, particularly for motor vehicle
disputes, to reduce the likelihood that low-income applicants are denied access to VCAT
because of the need to pay for expert evidence.102

Peninsula Community Legal Centre similarly submits that:
Another complexity is the requirement to produce expert evidence, something disadvantaged
clients find daunting. We suggest that, just as the Tenancies List is able to utilise [Consumer
Affairs Victoria] inspectors, this Review explore the option of installing in-house or CAVappointed experts for civil claims, such as mechanics and solar panel experts.103

In its submission, the Consumer Action Law Centre refers to the following comments in the
Productivity Commission’s report about court-appointed experts:
One lower court – the South Australian Magistrates Court – has successfully used courtappointed experts to good effect. The Court has developed a panel of experts that can be
called on by the court to provide independent expertise to help the court. The panel comprises
18 professional, trade and technical experts. These experts are used to help parties to settle
disputes, to assist the court and parties prepare for an efficient trial and to assist the court
during hearings. The Court notes that this has ‘proven to be a cost effective and efficient
means of dealing with complex technical issues’.
The Commission considers that use of court appointed experts should be an option available
to judges to use in appropriate cases. Section 65M of the Civil Procedure Act 2010 (Vic)
provides clear guidance about the factors a court might consider in deciding whether to
appoint a court appointed expert. The model employed in the Magistrates Court of
South Australia may prove particularly cost effective in other Australian lower courts.104

VCAT has the power to appoint experts in the course of a proceeding.105 VCAT may order that an
expert be engaged jointly by two or more parties to a proceeding. 106 Alternatively, VCAT may
order the appointment of an expert to assist VCAT. 107 In making such an order, VCAT must
consider whether the appointment would be disproportionate to the complexity or importance of
the issues in dispute and the amount in dispute in the proceeding, and the likelihood of the
appointment expediting or delaying the proceeding. 108 The parties are responsible for the costs of
an expert appointed by VCAT in proportions determined by VCAT.109 Given the typical value of
small civil claims involving motor vehicle disputes, and the fact that they are dealt with
expeditiously at one hearing, these powers are generally not used in such matters, and instead
parties are required to obtain their own expert reports.
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A number of previous reviews of consumer laws have considered the difficulties consumers face
in resolving disputes about defective motor vehicles. 110 On 31 March 2015, Consumer Affairs
Australia and New Zealand commenced a review of the Australian Consumer Law, which will
consider consumer guarantee provisions and specific protections, access to remedies, and
effective dispute resolution.111 The Issues Paper for the Australian Consumer Law Review states
that:
Various issues have been raised around the possible challenges in applying consumer
guarantees to motor vehicles … A ‘lemon’ law for motor vehicles could impose requirements
for remedies and responsibilities over and above the general remedies for other goods. It
could also clarify the responsibilities and obligations of suppliers and manufacturers about how
to remedy faulty or defective vehicles.
An alternative approach was noted in the Queensland Parliament’s Legal Affairs and
Community Safety Committee inquiry report, where manufacturers could establish an
independent industry-based dispute resolution process. This could include funding an
independent assessor, expert panel and arbitrator who could order the manufacturer to repair
the vehicle, buy back the vehicle and/or reimburse or compensate the consumer. 112

3.5 VCAT decisions
3.5.1

Quality of decisions

A number of submissions refer to the need for the introduction of measures to improve the quality
of decision-making.
The Consumer Action Law Centre and WEstjustice argue that regular independent reviews of
VCAT should be conducted, including auditing of files, to improve accountability, particularly with
respect to matters resolved by alternative dispute resolution. 113 The Consumer Action Law Centre
argues that VCAT should be subject to regular independent reviews of how it performs against
the benchmarks used to assess industry external dispute resolution schemes: accessibility,
independence, fairness, accountability, efficiency, and effectiveness.114 This would include
investigators looking through samples of files and consulting with staff, parties to disputes, and
advocacy organisations.
The Consumer Action Law Centre states its intention to fund an assessment of VCAT against
external dispute resolution scheme benchmarks.115 The Review met with the Consumer Action
Law Centre and a consultant from Cameronralph Navigator who has been commissioned by the
Consumer Action Law Centre, WEstjustice and the Tenants Union of Victoria to undertake this
research. An issue raised in discussion was the opportunity for internal peer-reviewed
performance management processes to be employed at VCAT. These processes are often used
by external dispute resolution schemes to ensure the quality and consistency of decision-making.
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Consumer Affairs Victoria, Issues Paper: Introducing Victorian Motor Vehicle Lemon Laws (2007);
Consumer Affairs Victoria, Motor Cars: A report on the Motor Vehicle Lemon Law Consultations (2008);
Queensland Parliament, Legal Affairs and Community Safety Committee, ‘“Lemon” Laws – An Inquiry into
Consumer Protections and Remedies for Buyers of New Motor Vehicles’ (2015), viewed 26 July 2016,
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112 Consumer Affairs Australia and New Zealand, Australian Consumer Law Review: Issues Paper (2016),
24.
113 Submission 53, Consumer Action Law Centre, 41; Submission 12, WEstjustice, 35, 41–42.
114 Submission 53, Consumer Action Law Centre, 41.
115 As above, 42.
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Former VCAT President Justice Ross implemented a number of significant reforms directed at
improving the quality and consistency of decision-making as part of VCAT’s 2010 Strategic
Plan.116 The reforms included setting performance benchmarks for members in relation to the
delivery of decisions; providing regular feedback to members about their reserved decisions; the
development of a Member Competency Framework;117 the development of a strategic approach
to professional development; and the development of a Code of Conduct for members. 118
VCAT advises the Review that it is currently developing a new member performance assessment
process, based on the Member Competency Framework, in which all non-sessional and sessional
members (excluding specialist panel members) will undertake an assessment in their second,
fourth and sixth year of appointment. This information will be provided to the Attorney-General
when members seek re-appointment.119
In the United Kingdom, issues related to the introduction of judicial appraisal frameworks,
including the need to balance judicial independence with accountability to maintain public
confidence in the legal system, have been considered by a number of committees. 120
An appraisals system whereby performance is independently peer reviewed is different to a
performance management process where a head of list speaks to a judge about case
management or a judgment overturned on appeal. 121 One of the investigating committees notes
that ‘an appraisal system should be judge-led: appraisal by an outside body could interfere with
the independence of the judiciary’.122 It concludes that:
A formal appraisal system should be introduced: the judiciary should not be exempt from a
practice which is used in most other sectors and which has such clear benefits for those being
appraised. Furthermore, without an effective appraisals system, the public cannot be assured
that the judiciary is of the highest possible quality. Whilst we recognise the resource
constraints, the cost of an appraisals system pales into insignificance compared with the cost
of having poor judges.123

3.5.2

Written reasons for a decision

The Law Institute of Victoria submits that the provisions regarding written decisions in the Civil
Claims List need reform.124 The Law Institute of Victoria expresses concern that members rely on
the current provisions to refuse to provide written decisions in small claims matters where the
request is made after the giving or notification of VCAT’s decision, which is contrary to the
obligations to provide a fair hearing. The Law Institute of Victoria argues that the VCAT Act should
be amended to require all VCAT members to provide written reasons for decisions in all matters,
or alternatively, to require VCAT members to advise parties, at the beginning of a proceeding, of
the requirement to request written reasons.
The Review notes that in a 2009 review of VCAT, former President Justice Bell recommends that
the statutory restrictions on the availability of reasons for a decision in the Credit, Civil Claims and
Residential Tenancies lists should be repealed. 125

116

Victorian Civil and Administrative Tribunal, Transforming VCAT: Towards a Three-Year Strategic Plan:
Discussion Paper (2010); Victorian Civil and Administrative Tribunal, Transforming VCAT: Three-Year
Strategic Plan 2010–11 to 2012–13 (2010).
117 Victorian Civil and Administrative Tribunal, Member Competency Framework (2010).
118 Victorian Civil and Administrative Tribunal, Presidential Direction No 14/2015: Workplace Conduct (2015).
119 Information provided by the Victorian Civil and Administrative Tribunal to the Access to Justice Review,
May 2016.
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121 House of Lords, Select Committee on the Constitution, Judicial Appointments: 25th Report of Session
2010–12 (2012), 56–58.
122 As above, 56.
123 As above, 57–58.
124 Submission 59, Law Institute of Victoria, 69–70.
125Justice Kevin Bell, President’s Review of VCAT: One VCAT (2009), 70, Recommendation 51.
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3.5.3

Internal review of decisions

A number of submissions to the Review call for the introduction of an internal review process at
VCAT to improve accountability and the quality of decisions. 126 For example, Victoria Legal Aid
submits that an internal appeal mechanism would ‘provide a more accessible and affordable right
of appeal, improve the quality of decision-making and strengthen jurisprudence’. 127
Former VCAT President Justice Bell previously recommended that an appeal tribunal be
established within VCAT:


to give parties a more accessible and affordable right of appeal



to increase the consistency, predictability and quality of tribunal decision-making



to encourage the tribunal to build a bank of jurisprudence.128

Submissions to the Review refer to internal appeal mechanisms in other jurisdictions, specifically
the New South Wales Civil and Administrative Tribunal (NCAT) and the Queensland Civil and
Administrative Tribunal (QCAT).
An Appeal Panel hears internal appeals of the NCAT’s decisions. The Appeal Panel will usually
consist of two or three members, with at least one member being a lawyer. 129 Not all decisions
can be appealed at NCAT: section 32 of the Civil and Administrative Tribunal Act 2013 (NSW)
sets out the jurisdiction of the Appeal Panel. 130 Appeal rights vary depending on whether the
decision is ancillary, interlocutory, or final. 131 For example, a party generally has the right to
appeal a final decision on a question of law. However, if a party wishes to appeal on any other
grounds, the party must first obtain leave from the Appeal Panel. 132
An Appeal Tribunal hears appeals from QCAT’s decisions. The Appeal Tribunal may be
constituted by one, two, or three judicial members, or if the President considers it appropriate,
one, two, or three senior or ordinary members of QCAT.133 Only matters heard by non-judicial
members can be appealed. Parties are required to seek leave where the appeal is from a
decision in the minor civil dispute jurisdiction, and where the appeal is of a decision that is not
QCAT’s final decision, the appeal is from a costs order or where the appeal is on a question of
fact or mixed law and fact.134 Matters heard by judicial members of QCAT can be appealed to the
Queensland Court of Appeal.135
NCAT schedules internal appeal hearings for half a day. In 2014–15, this amounted to
approximately 566 scheduled hearing days for internal appeals. 136
The following table sets out the number of internal appeals and their outcomes for 2014–15 at
NCAT and QCAT, and other relevant information in regard to internal appeals. 137
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127 Submission 67, Victoria Legal Aid, 8.
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Table 5.1: Internal appeals outcomes 2014–15 – NCAT and QCAT
Internal appeals

NCAT

QCAT

Number of applications

608 (approx. 0.9% of total)

540 (approx. 2% of total)

Outcome

23% successful, 65%
dismissed, 12% withdrawn

30% of leave applications are
successful (estimate only)

Number appealed to the
State’s Supreme Court

8 applications

22 applications

Number of members
required to hear

Usually 2 members,
3 members for guardianship
matters

Usually 2 members, 1 member
for minor civil disputes

Number of hearing hours
scheduled

Half a day

Half a day, 1–2 hours for minor
civil disputes

Application fees

$396 standard, $792
corporation, $100 reduced or
concession fee

Ranges between $305 to $610,
depending on the matter

3.5.4

Deciding applications without a hearing

A number of organisations submit that VCAT should have the power to determine matters without
the need for a hearing. VCAT’s current powers to conduct a proceeding on the basis of
documents is discussed in section 2.3.
The Consumer Action Law Centre states that:
We recommend that VCAT could better assist vulnerable and disadvantaged people to resolve
small civil claims by adopting some of the processes of industry [external dispute resolution]
schemes, particularly resolving disputes 'on the papers’ rather than requiring parties to attend
a hearing. Determining disputes on paper still requires complainants to be able to set out their
complaint and (to some extent) the relevant law in an application, but removing the hearing
makes the dispute resolution process less intimidating and combative, removing some of the
power imbalance between first time users and repeat players. 138

VCAT also submits that:
To expedite uncontested small civil claims, consideration could also be given to a system that
allows for the matter to be determined by a VCAT member on the papers alone, avoiding the
need for a hearing, with the right of review ensuring procedural fairness for respondent parties.
This option would require legislative change.139

An ‘uncontested’ matter is a matter which is undefended, meaning that the applicant attends the
hearing but the respondent does not.140 However, because VCAT does not require a respondent
to file a ‘notice of appearance’ or ‘notice of defence’ prior to the hearing, in the same way that the
courts do, there is no scope for VCAT to enter a ‘default judgment’ in such cases.
The disadvantages of the current system are that applicants do not know until the hearing
whether or not the respondent intends to appear at the hearing, and may waste energy and
resources unnecessarily preparing for the hearing. Further, an applicant must wait for the hearing
to see whether the respondent will appear.
VCAT estimates that ‘uncontested’ matters amount to about one-third of all small civil claims.141
VCAT does not have statistics to enable it to formally identify categories of respondents who do
not attend hearings. However, the Review was told that on the basis of the anecdotal experience
of members, the largest category of respondents who do not attend hearings are alleged debtors.

138

Submission 53, Consumer Action Law Centre, 42.
Submission 34, Victorian Civil and Administrative Tribunal, 13.
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It follows that for VCAT’s suggestion to be adopted, VCAT’s procedures would have to be
amended to require respondents to file a notice of intention to defend, in order to determine which
matters are uncontested.
VCAT proposes that the VCAT Act be amended to provide that applicants be able to seek
judgment in default where a respondent does not file a ‘notice of defence’ within a specified time,
and for VCAT to determine on the papers whether a default judgment should be granted. There
would also have to be a right of review from a decision made in the absence of the respondent’s
participation, in order to afford procedural fairness.
VCAT advises that in 2014, it conducted a trial of a procedure requiring respondents to file a
notice of defence, with limited success. The pilot required respondents to return a simple
document to VCAT if they intended to appear at the hearing. It was explained to the parties that
the purpose of this document was not to enable VCAT to make a ‘default judgment’, but to better
predict the likely duration of the hearing. The pilot demonstrated that many respondents did not
return the document but still appeared at the hearing; many other respondents returned the
document and indicated that they would appear, but ultimately did not appear; and the process
created additional filing work for the VCAT registry. As a result of these outcomes, the process
was not adopted.

3.6

Enforcing VCAT orders

A number of stakeholders argue that aspects of the process for enforcing VCAT orders can create
a barrier to seeking enforcement for some applicants.
WEstjustice provides a case study of a client who could not enforce a VCAT order:
Where a client is successful in navigating the VCAT process and has a decision made in their
favour, there can potentially still be issues where the other party does not comply. As VCAT
does not enforce Orders, escalation to Court can be a huge burden to the client, both timewise
and financially.
Case study: Mohammed – Without enforcement, an order is not meaningful
Mohammed is an independent contractor on a building site. He has not been paid over
$10,000 owing for work he did last year. Our Centre assisted Mohammed in preparing for his
VCAT hearing. His employer did not appear (claiming he was sick, however no evidence was
provided to VCAT). Mohammed won but has not been paid. He was forced to further waste his
time and money trying to go through the system for what was owed to him. He has been
unsuccessful.142

The Peninsula Community Legal Centre similarly states that:
We are also aware of a number of consumers who successfully obtain VCAT orders being
unable to pursue enforcement measures, both through the further complexity of having to
register the orders in Court, and the additional fees for enforcement – particularly where those
costs may be almost as much or more than the claim itself.143

Inner Melbourne Community Legal also submits that:
[A]s matters currently stand, successful applicants to VCAT need to apply to the Magistrates’
Court in order to enforce decisions. This undermines the cost-saving achieved by using VCAT
in the first instance (particularly given the long delays involved in having cases heard).144

WEstjustice argues that there is a need for a specialist casework service to provide assistance in
pursuing enforcement of VCAT or court orders. 145
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The former President of VCAT, Justice Bell, recommended in 2009 that consideration should be
given to VCAT orders being enforced as orders of a court without being filed in a court:
People also submitted the current filing provisions were costly and inconvenient …
The reasons for this filing procedure is to activate the enforcement mechanisms which are
attached to the courts. I think it is time to consider whether it is really necessary to require
parties to take this additional step. I think it is adding to costs and may not have objective
justification.146

Tribunal orders are enforced in a variety of ways in other jurisdictions.
The legislation governing the Australian Capital Territory Civil and Administrative Tribunal (ACAT)
provides for the enforcement of ACAT’s orders in the courts, but in a more streamlined way than
exists for any of the state tribunals: an order of ACAT is automatically enforceable in the
Australian Capital Territory Magistrates’ Court without the need for any further step to be taken by
the person seeking to enforce the order.147
The legislation governing QCAT has enforcement provisions that are similar to those in the VCAT
Act, with separate provisions for the enforcement of monetary and non-monetary decisions.148
In addition, a party who has experienced problems enforcing a final decision of QCAT may apply
for a renewal of the decision.149 In that event, QCAT may make the same final decision or any
other appropriate final decision that it could have made. 150 This allows QCAT to substitute an
order for the payment of money for a more specific remedy (such as an order to make good faulty
work) where that remedy has not been complied with.
Lord Justice Briggs, Deputy Head of Civil Justice for the Court of Appeal of England and Wales,
states that digitisation offers distinct opportunities to improve the structure for effective
enforcement of judgments and orders of the courts in the United Kingdom, and suggests that
further consideration be given to the creation of an online platform for the enforcement of all civil
judgments.151 He notes that the issues which arise when a judgment comes to be enforced will
usually have nothing at all to do with the issues which arose in the proceedings and were
determined by the judgment.

Justice Kevin Bell, President’s Review of VCAT: One VCAT (2009), 70, Recommendation 53.
ACT Civil and Administrative Tribunal Act 2008 (ACT) section 71(1).
148 Queensland Civil and Administrative Tribunal Act 2009 (Qld) sections 131 and 132.
149 Queensland Civil and Administrative Tribunal Act 2009 (Qld) section 133.
150 Queensland Civil and Administrative Tribunal Act 2009 (Qld) section 134.
151 Lord Justice Briggs, Civil Courts Structure Review: Interim Report (2015), 114–115.
146
147
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3.7

Use of technology

A number of submissions emphasise that there is a need to enable the better use of online
technologies at VCAT to improve access to justice.
The Victorian Bar and the Law Institute of Victoria refer to the potential of using online
technologies and video conferencing instead of in person hearings so that parties disadvantaged
by remoteness or time limitations can have better access to justice. 152
In its Inquiry Report into Access to Justice Arrangements, the Productivity Commission finds that
the use of information technology can improve outcomes for tribunals and their users.153 It states
that a ‘particular priority for governments and tribunals is the further investigation of options for
delivering online justice, particularly for small claims’.154
Many organisations raise concerns about the ability of people to access online information
and services. For example, the Consumer Law Action Centre submits that:
There are still many people who do not have access (or do not have reliable access) to the
internet. Even those who do have reliable access may not be comfortable using the internet for
all transactions. Research from the UK indicates that up to one third of consumers either do
not use, or prefer not to use the internet …
Low income Victorians may only have access to the internet through their phones. If ADR
[alternative dispute resolution] is to be accessible online, it must be accessible through all
devices.155

Similarly, WEstjustice states that:
the clients that WEstjustice commonly assist are unable to represent themselves. We provide
a level of service appropriate to specific clients, including home visits to isolated and
vulnerable consumers and tenants, arranging interpreters and a strong focus on providing
face-to-face client contact to improve communications and support when necessary. A large
proportion of our clients require an interpreter, adding to the complexity of casework and time
spent on each matter. Most of our clients are from non-English speaking backgrounds, with
limited English, are elderly or disabled. A large percentage of our client group are unable to
navigate online information portals or other phone based services and requires the intense
level of assistance our program provides.156

VCAT also states that:
communication and information strategies that rely primarily on internet access are unlikely to
assist many vulnerable and disadvantaged Victorians [to] access the justice system. Many
people who come from culturally and linguistically diverse backgrounds or who have a
disability or low literacy skills may not be able to access the information provided on VCAT’s
website. These parties will continue to need one-on-one help to access information about
VCAT’s practices and procedures.157

Court Network recommends that technology-based solutions be accompanied by strategies to
support people who cannot access, or who have limited ability to access, such initiatives:
we are aware of, and support technology based solutions however we urge a focus on the
most disadvantaged members of the community who for reasons of lack of trust, literacy,
poverty, homelessness and other issues are not able to avail themselves of these
resources.158
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3.7.1

Online dispute resolution

A number of stakeholders who contributed to the Review commented on the opportunities and
challenges presented by online dispute resolution.159
VCAT submits that:
Online Dispute Resolution (ODR) is a broad term that captures a range of ways new webbased technologies can provide a lower cost court system and increase access to justice.
This is an area of rapid development internationally. The Civil Justice Council of the UK have
appointed an ODR Advisory Group, to investigate the potential for ODR to increase access to
justice. Both Canada and the Netherlands have ODR systems in place.
Potential benefits of ODR include:


access to a secure online portal at the party’s convenience, 24/7



exchange of information with the other party in a safe and confidential environment



removes the need to take time off work to attend a VCAT hearing or mediation



removes the tyranny of distance, improving access to VCAT for people in regional
and remote areas of Victoria



allows people from non-English speaking backgrounds to have the online portal and
online mediators translated into their preferred language



caters to people from different cultures who are not accustomed to the western,
adversarial system of justice



parties receive a binding order from the tribunal giving effect to the agreement
reached.

Establishing an ODR pilot would require an initial investment for the project development,
capital investment and project evaluation. There are a number of products on the market such
as PARLe and Modria that can be customised to suit individual jurisdictions and could be
easily modified or adapted to meet VCAT’s unique requirements. VCAT would welcome an
opportunity to explore the application of ODR at VCAT. 160

The Consumer Action Law Centre states:
We welcome further investigation and testing of whether online dispute resolution mechanisms
could help increase access to VCAT for small civil claims. However:


There are more critical problems with the accessibility of VCAT that should be fixed
before attention is diverted to expanding to online applications …



It should never be compulsory for an applicant to make a claim online. As we
discussed above, many people do not have reliable access to the internet, and many
others will not be comfortable using the internet for this kind of thing. There should be
no financial disadvantage if an applicant chooses to not apply online.161

159

On 24 March 2016, the Review held a forum about online dispute resolution, attended by
35 stakeholders, including representatives from the Victorian Civil and Administrative Tribunal, the
Magistrates’ Court of Victoria, the Victorian Ombudsman and industry ombudsmen schemes, the community
legal sector, academia, and government. Shannon Salter, chair of British Columbia’s Civil Resolution
Tribunal, gave an online presentation and demonstration, followed by a discussion of the opportunities and
challenges presented by online dispute resolution in the Victorian context. On 4 May 2016, the Review also
met with Professor Richard Susskind OBE, IT Adviser to the Lord Chief Justice of England and Wales and
Chair of the Online Dispute Resolution Advisory Group of the Civil Justice Council in the United Kingdom, to
discuss developments in the United Kingdom in relation to online justice. On 7 July 2016, the Review met
with Peter Van Den Biggelaar, the Executive Director of the Dutch Legal Aid Board and Maurits Barendrecht,
the Research director at HiiL Innovating Justice, to discuss their experience with the introduction of an online
dispute resolution platform in the Netherlands.
160 Submission 34, Victorian Civil and Administrative Tribunal, 11.
161 Submission 53, Consumer Action Law Centre, 42.
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Online dispute resolution is not a single phenomenon but an umbrella term for a wide array of
dispute resolution procedures, decision-making platforms and technological tools. 162 In practice it
is difficult to provide an exhaustive definition of online dispute resolution, and given the pace of
change it may not even be possible to do so. In essence, online dispute resolution applies
technology to dispute resolution, or more specifically, it involves dispute resolution platforms and
processes that utilise the internet.163
Some online dispute resolution processes offer technology-based substitutions or automations of
offline interactions. For example, a mediation might be conducted by a human mediator and the
disputing parties in real time, using audio and video through the internet.164
Other online dispute resolution techniques are less concerned with automating existing
processes, and aim instead to create new processes using technology. For example, rather than
facilitating real-time interactions, online technology may be used as a means to allow parties to
participate at different times, from any location. Such techniques rely on an internet-based
platform to serve as the forum for the online dispute resolution process.
Types of service which may be offered in an online dispute resolution system include:


problem diagnosis;



automated and assisted negotiation;



online mediation and arbitration; and



online adjudication.

Online dispute resolution techniques range from methods where parties have full control of the
procedure, such as in an online negotiation, to methods where a neutral third party is in control of
both the process and the outcome, such as online arbitration. 165 In online dispute resolution, the
information management role is often carried out not by physical persons, but by computers and
software.
Dispute resolution processes may utilise a mix of online dispute resolution and traditional
approaches. The separation of technology-based processes and more traditional, offline
processes is artificial, because there is no need to opt for online or offline processes
exclusively.166 However, although there are many hybrid processes (partly offline and partly
online) to resolve disputes, online dispute resolution is normally understood as a different medium
to resolve disputes, from beginning to end, respecting a minimum of due process principles. 167
Online dispute resolution emerged from the synergy between alternative dispute resolution and
information communication technology, as a method of resolving disputes that were rapidly
arising online, for which traditional means of dispute resolution were inefficient or unavailable. 168
Originally, online dispute resolution systems were developed for disputes that arose in the context
of online communities and interactions. The paradigmatic example of an online dispute resolution
system is the eBay dispute resolution mechanism, which is well known for its high usage and high
success rates.
There are numerous examples of dispute resolution that are conducted completely online in the
consumer sector.169 A current example of an online dispute resolution system is the portal
Modria.com, which was established in 2011 and co-operates with eBay, among others. Its
platform allows mediation and arbitration.
Kananke Chinthaka Liyanage, ‘The Regulation of Online Dispute Resolution: Effectiveness of Online
Consumer Protection Guidelines’ (2012) Deakin Law Review 255.
163 Darin Thomson, ‘The Growth of Online Dispute Resolution and its Use in British Columbia’, Civil Litigation
Conference (Continuing Legal Education Society of British Columbia, 2014).
164 As above.
165 Pablo Cortes, ‘Online Dispute Resolution Services: A Selected Number of Case Studies’ (2014) 6
Computer and Telecommunications Law Review 172.
166 Darin Thomson, ‘The Growth of Online Dispute Resolution and its Use in British Columbia’, Civil Litigation
Conference (Continuing Legal Education Society of British Columbia, 2014).
167 Pablo Cortes, ‘Online Dispute Resolution Services: A Selected Number of Case Studies’, (2014) 6
Computer and Telecommunications Law Review 172.
168 As above.
169 Tania Sourdin, Alternative Dispute Resolution (Lawbook Co, 2016) 5th edition, 393.
162
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Another example is a project that started in mid-2014 in which Modria provides a service platform
for the New York Insurance Alternative Dispute Resolution Center, to provide online arbitration of
disputed claims in New York no-fault insurance, administered by the American Arbitration
Association.170 The platform is a secure, cloud-based service ‘that allows users to file, negotiate
settlements, run reports, check account balances, and perform all other functions online and in
real time’.171 The American Arbitration Association continues to support all current processes for
parties who elect to interact with the Association via email, fax, and mail.
In 2013, the European Union passed a directive on consumer alternative dispute resolution and a
regulation on online dispute resolution, which commenced in 2016. The regulation requires all
eCommerce retailers in the European Union to provide a link from their website to enable their
customers to file disputes on a new European online dispute resolution platform. The regulation
specifically requires merchants to ‘inform consumers about the existence of the online dispute
resolution platform and the possibility of using the online dispute resolution platform for resolving
their disputes’.172
In the Netherlands, the Dutch Legal Aid Board developed an online legal platform which is called
the Rechtwijzer.173 The current version, Rechtwijzer 2.0, is an online platform for the resolution of
disputes concerning divorce and separation, and will be extended to landlord-tenant disputes and
employment disputes in the future. It offers assistance to diagnose disputes, a platform for
dialogue and negotiation between parties, third-party mediation, and finally adjudication. 174
Online systems are expanding rapidly and online dispute resolution is moving from the private
context of online consumer transactions, into mainstream public justice processes. There is a
growing convergence between online systems and court and tribunal systems.175
For example, British Columbia has established the first online tribunal in Canada, the Civil
Resolution Tribunal, which commenced operation in July 2016. 176 Further details about the Civil
Resolution Tribunal are set out in the case study on the following page.
The United Kingdom is also moving towards creating an online court, following a report of the
Online Advisory Group to the Civil Justice Council, chaired by Professor Richard Susskind OBE,
which recommended the establishment of a new internet-based court system for civil disputes.177
This recommendation was endorsed recently in an interim report by Lord Justice Briggs in
December 2015, in which Lord Briggs proposed an online court for the United Kingdom which has
a staged structure that includes conciliation, case management and determination by judges. 178
In November 2015, the United Kingdom Government announced that it will invest £700 million in
the courts and tribunal system to ‘modernise and fully digitise the courts’. 179 The Online Dispute
Resolution Advisory Group published a response to Lord Briggs’ interim report, recommending
that the online court should first be given jurisdiction for civil disputes up to the value of £10,000,
and be built in modules rather than as one monolithic system.180

Karolina Mania, ‘Online Dispute Resolution: The Future of Justice’ (2015) 1 International Comparative
Jurisprudence 76–86.
171 American Arbitration Association, ‘AAA NYS Auto Insurance ADR Centre Overview’, viewed
7 March 2015, https://nysinsurance.adr.org/.
172 Karolina Mania, ‘Online Dispute Resolution: The Future of Justice’ (2015) 1 International Comparative
Jurisprudence 82–85.
173 Rechtwijzer is variously translated as ‘conflict resolution guide’ or ‘signpost to justice’ Esmee Bickel,
Marian van Dijk, and Ellen Giebels, Online Legal Advice and Conflict Support: A Dutch Experience (2015), 4;
see also Roger Smith and Alan Paterson, Face to Face Legal Services and their Alternatives: Global
Lessons from the Digital Revolution (2013) 59–66.
174 Open Law Lab, ‘Rechtwijzer Justice Platform’, viewed 26 July 2016,
www.openlawlab.com/2014/01/16/rechtwijzer-justice-platform/.
175 Tania Sourdin, ‘Justice and technological innovation’ (2015) 25 Journal of Judicial Administration 104.
176 Civil Resolution Tribunal, ‘Early days of early intake at CRT’, viewed 26 July 2015,
http://www.civilresolutionbc.ca/early-days-of-early-intake-at-crt/.
177 Civil Justice Council (United Kingdom), Online Dispute Resolution for Low Value Civil Claims:
Online Dispute Resolution Advisory Group (2015).
178 Lord Justice Briggs, Civil Courts Structure Review: Interim Report (2015), 76.
179 HM Treasury (United Kingdom), Spending Review and Autumn Statement 2015 (2015), 69.
180 Letter from Professor Richard Susskind OBE, Chair of the Online Dispute Resolution Advisory Group of
the Civil Justice Council to Lord Justice Briggs (31 March 2016).
170
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British Columbia’s Civil Resolution Tribunal181
British Columbia’s Civil Resolution Tribunal Act 2012 established a new dispute resolution
body called the Civil Resolution Tribunal (the Tribunal). It commenced operation in July 2016
in relation to strata disputes. The Act provides that the Tribunal has jurisdiction to resolve
small claims disputes where the parties decide to take the matter to the Tribunal instead of the
court, up to a maximum value of $25,000 Canadian dollars (approximately $25,000 Australian
dollars), for:


debt or damages;



recovery of personal property;



specific performance of an agreement relating to personal property or services;



relief from opposing claims to personal property; or



strata disputes between owners of strata properties and strata corporations for a wide
variety of matters.

The four stages of the Tribunal process will include: the Solution Explorer, party-to-party
negotiations, case management, and adjudicated outcomes.
The Solution Explorer is a tool which aims to promote early dispute resolution by providing
information, problem diagnosis, and self-help tools to help parties understand their legal rights
and obligations, and to explore possible solutions before any formal alternative dispute
resolution or hearing takes place. The Solution Explorer will be free to use, 24 hours a day,
even if a party has not filed a claim with the Tribunal.
If these tools do not result in a resolution, the Tribunal will provide a platform for party-to-party
negotiations and case management services to resolve, or at least to narrow, the issues and
to facilitate communication and information sharing between the parties. At the case
management stage, the case manager can use a variety of communications channels to work
with the parties, including the Tribunal platform, email, text, phone, and mail. If the parties
reach an agreement, the case manager can ask a tribunal member (adjudicator) to convert
the agreement into a binding order of the Tribunal, which can be enforced in court, without the
parties having to sue for a breach of the agreement.
If no agreement is reached within a certain time, the dispute is transferred to a tribunal
member with specialised expertise in small claims or strata property dispute matters to hear
the parties’ arguments (usually in written form), consider the evidence, then issue a binding
decision of the Tribunal. Tribunal members will be subject to the same procedural fairness
requirements which govern administrative tribunals generally.
Fees for use of the Tribunal will be staged so that parties who resolve their disputes early will
pay less than those who require the full range of Tribunal’s services. There will be fee
exemptions for those who experience financial hardship.
The Tribunal will be able to order an unsuccessful party to pay the successful party’s costs.
Although a party may consult a lawyer as part of the process, all parties will be
self-represented before the Tribunal.

181

Civil Resolution Tribunal, viewed 26 July 2016, www.civilresolutionbc.ca.
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4. Findings
The Review has identified a number of impediments to VCAT’s capacity to resolve small civil
claims simply, affordably, and efficiently. Of particular concern is that some VCAT practices and
procedures are not facilitating access to justice for disadvantaged Victorians.
VCAT is currently implementing some technological improvements to its administrative practices
that will benefit parties with small civil claims, and make it easier for all Victorians to access
VCAT’s services. Further government investment is required to ensure that VCAT can fully utilise
available online technologies for this purpose.
Online technology can also improve access to justice by providing a platform for online dispute
resolution for small civil claims at VCAT. Online dispute resolution has been successfully trialled
and implemented in other jurisdictions. The Review recommends that the Victorian Government
fund and implement an online dispute resolution pilot at VCAT in relation to small civil claims.
The Review further recommends a number of targeted reforms to VCAT procedures relevant to
small civil claims in order to improve access to justice, and streamline dispute resolution in this
jurisdiction.
When considering this Term of Reference, the Review has been cognisant that any reforms
proposed must both ensure that the resolution of small civil claims is as simple, affordable, and
efficient as possible, and that procedural fairness continues to be afforded to all parties.

4.1

Modernising VCAT will improve services to users

VCAT’s current manual and transactional service model creates obstacles for many people in
commencing proceedings and communicating with VCAT. Current processes do not take full
advantage of available digital technologies that could make VCAT more user-friendly and
accessible.
VCAT has recently launched a much improved website. It is also expanding the use of online
forms and piloting an electronic lodgement system. Further government investment is required to
enable VCAT to fully implement the recommendations of its recent customer service review and
to transition VCAT to a digitally enabled and integrated service that provides 24-hour access to
users from any internet-enabled device, including smartphones.
This will involve:


upgrading infrastructure to support the use of contemporary digital technologies;



reconfiguring the telecommunications system to support a single phone number for VCAT
and call recording for training, quality, and verification purposes;



establishing a single customer contact centre with a modern operations framework to
manage customer queries across multiple contact channels, and to provide workflow
management;



planning and implementing a single case management system;



implementing simplified business processes and systems; and



implementing a new data collection and analysis model to support performance
management and reporting.

Investment to allow VCAT to move to a modern and digital tribunal will improve the user
experience and provide more streamlined user service. It will also provide a framework for data to
be more readily accessed and shared.
Investment in administrative service improvements at VCAT has the potential to lead to significant
efficiency gains through better processes.
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As discussed in section 2.3 of this chapter, section 140 of the VCAT Act currently provides for
service of documents by electronic transmission. Such service is subject to the provisions of the
Electronic Transactions (Victoria) Act 2000 (Vic) that require the receiving party to give their
consent to receiving information via email. As discussed in section 3.1, VCAT states that it would
prefer to increase the use of electronic communication with parties if legislative and system
constraints were removed.
To provide improved clarity, the VCAT Act should be amended to provide that service of
documents may occur by email. VCAT could develop improved processes for parties to receive
documents by email, including routinely requesting parties to provide an email address for service
and informing parties that VCAT will communicate with them by email unless requested to use
another mode of communication. In developing these processes, VCAT could also consider how
best to ensure fairness to a party who has not given prior consent to service by email, including
proof of service requirements.
Recommendation 5.1 Modernising user services at VCAT
The Victorian Government should provide financial support to the Victorian Civil and
Administrative Tribunal (VCAT) to fully implement the recommendations of VCAT’s customer
service review and better utilise online technology to provide more accessible, user focused,
and responsive administrative services.
To provide greater clarity, the Victorian Government should seek amendments to the Victorian
Civil and Administrative Tribunal Act 1998 (Vic) to provide that service of documents may occur
by email.
The Victorian Civil and Administrative Tribunal consider developing improved processes for
parties to receive documents by email.

4.2

Online dispute resolution will improve access to justice

Many other jurisdictions are taking up the opportunities offered by new technologies to improve
access to justice. Using online technology as a platform for dispute resolution offers a number of
advantages and has the potential to significantly improve access to justice. As online dispute
resolution can be accessed at any time from any place, it provides a convenient and flexible
avenue for seeking resolution of small civil claims.
People residing outside metropolitan Melbourne face significant disadvantage and additional cost
in bringing proceedings at VCAT. The availability of online dispute resolution would enable parties
to access dispute resolution without needing to travel to a physical VCAT location, assuming
broadband coverage would support the online system.
Online technology can also be helpful in providing people with disabilities with remote access to
dispute resolution, for example, through the use of screen readers for visually impaired persons or
sign language support.182
Similarly, for persons with limited English proficiency, online technology such as computerautomated translation may assist them to access legal information, and provide access to
interpreters and bilingual assistance that might not otherwise be available at VCAT locations.

Bonnie Rose Hough, ‘Let’s Not Make it Worse: Issues to Consider in Adopting New technology’ (2012) 26
Harvard Journal of Law & Technology 263.
182
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A key aim of introducing an online dispute resolution system should be to make the cost of
accessing dispute resolution services more affordable and proportionate to the value of the claim.
Online dispute resolution will reduce costs associated with travel, time off work to attend VCAT
locations and hearings, and other costs such as child care. As the Council of Europe has stated:
[Online dispute resolution] has the potential to lower economic barriers to access to justice.
Pursuing traditional litigation can be costly, particularly due to lawyers’ and court fees and
travel expenses … The cost of litigation often discourages individuals from attempting to
resolve disputes or enforce their rights, leaving many without access to effective remedies
capable of providing redress. This is particularly common in low-value disputes such as those
arising from many e-commerce transactions, where [online dispute resolution] procedures may
represent an important mechanism of consumer protection.183

Online dispute resolution can create efficiencies by enabling the transfer, retrieval, and storage of
data through the use of online technology. This would benefit both parties and VCAT.
Online technology can improve rather than merely preserve transparency in the interests of open
justice, for example, by providing access to online information about tribunal processes and
outcomes, and improving the facilities available to the public to search online for information
about court proceedings.184
Online dispute resolution has the potential to enhance transparency for users by providing
information about rules and procedures, and a searchable database of written decisions and
orders in plain-language. Future technological developments may allow for further transparency,
for example, by allowing the public to observe hearings online or on video display. 185

4.2.1 Key features of an online dispute resolution system for small
civil claims
It is proposed that a new online dispute resolution system be established for the resolution of
small civil claims at VCAT. As discussed further in section 4.2.2, the online dispute resolution
system for small civil claims should serve as a pilot for the introduction of online dispute resolution
in Victoria. The pilot should be subject to evaluation, and an assessment of the costs and benefits
of the pilot will provide a basis on which to determine whether the system should continue.
Small civil claims is an appropriate jurisdiction for the introduction of online dispute resolution in
Victoria because many matters are relatively straightforward factually, the monetary value of
disputes is limited and there are typically only two parties.
In considering an appropriate online dispute resolution system for VCAT, the Review has been
informed by models in use in other jurisdictions, in particular, British Columbia (see section 3.7.1).
It is proposed that the online dispute resolution system (ODR system) proceed through three
stages, each of which can be accompanied by more traditional forms of communication and
dispute resolution as required (see Figure 5.3).
The first stage of the ODR system would be an online portal for users that includes general
information and identifies potential next steps in relation to resolving a small civil dispute. Ideally,
this stage would:


give targeted information to people in response to questions;



provide information in different mediums, for example, text-based information as well as
audio and videos in different languages;



allow users to download, email or print documents, templates and resources;



assist people to gain an understanding of the merits of their case and their options to
resolve the dispute; and



empower people to take action to resolve their dispute.

183

Committee on Legal Affairs and Human Rights (Council of Europe, Parliamentary Assembly), Access to
Justice and the Internet: Potential and Challenges (10 November 2015), 10.
184 Lord Justice Briggs, Civil Courts Structure Review: Interim Report (2015), 25.
185 As above.
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The second stage would provide access to online alternative dispute resolution. Following an
online intake process, parties to a small civil claim should be required to undertake online
alternative dispute resolution, facilitated by qualified alternative dispute resolution specialists who
explore the possibility of a consensual agreement with the parties. Facilitators could use whatever
form of communication with the parties is most appropriate, including online communication,
email, text message, video-conference, telephone, paper-based or in person communication.
If the parties reach an agreement, there should be provision for the agreement to be approved by
a VCAT member, converting the agreement into a binding order of VCAT. If the parties cannot
reach an agreement, the facilitator should assist parties to prepare the matter for the next stage of
the ODR system by helping them to refine the issues and organise their claims.
The third stage of the ODR system should be online adjudication conducted by a VCAT member.
An additional fee may apply to this stage. Users should be enabled to submit a claim and
supporting documents online. VCAT members would then consider the evidence and hear from
the parties using whatever communication method is most appropriate, including written
information by email, or holding hearings by phone, video-conference, or in person. Members
should provide final orders in plain-language, which are emailed to the parties. As with all VCAT
decisions, decisions should be enforceable in any court and should be appellable on judicial
review grounds. Members should be subject to the same procedural fairness requirements that
govern VCAT hearings generally.

Figure 5.3 Potential stages of an online dispute resolution system
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Fees for using the ODR system should be set at a ratio appropriate to the claim. There should be
separate fees to access online mediation and online adjudication, to encourage the early
resolution of disputes. The same fee-waiver provisions that apply to other VCAT proceedings
should apply to the use of the ODR system. Findings in relation to affordability and VCAT fees are
discussed further in section 4.3.5.
The ODR system should be designed with efficiency in mind and should not simply replicate the
existing processes in a digital environment. Wherever possible, a user should only have to enter
information once, and the system should carry this information forward to other stages. The
design of the new system should be user focused, that is, it should empower people to become
actively engaged in the resolution of their dispute, provide clear and timely responses to user
queries, and allow for feedback.
An additional benefit of an ODR system is that it can support the collection and sharing of data
and information about systemic issues, trends, and patterns. De-identified data collected by the
ODR system should be shared with Consumer Affairs Victoria to support its policy, enforcement,
and compliance functions. The VCAT Act should be amended to expressly permit the sharing of
information between the Victorian Government and VCAT.

4.2.2 Implementation of an online dispute resolution system for small civil
claims
An Online Dispute Resolution Advisory Panel (ODR Advisory Panel) should be established with
terms of reference to oversee the implementation of the ODR system. The detailed design of the
ODR system should be undertaken in consultation with the community to develop a system that
meets the needs of users.
The ODR system should be implemented as a pilot to allow an evaluation of the costs and
benefits of the system. The ODR Advisory Panel should consider the outcomes of the evaluation
and provide advice to government regarding whether the ODR system should continue. Another
key term of reference for the ODR Advisory Panel should be to make recommendations about the
possible future extension of ODR to other jurisdictions. The evaluation of the pilot will assist the
ODR Advisory Panel in this task.
The development of new platforms for online facilitated alternative dispute resolution and
adjudication will provide systems that can be adapted to allow for the adoption of future dispute
resolution initiatives at VCAT or expansion to other courts in the future. There are a number of
other high-volume, low–monetary value jurisdictions at VCAT, which may lend themselves to
online dispute resolution, such as owners corporation disputes and residential tenancy matters.
A number of stakeholders also note the potential use of online dispute resolution for minor
criminal matters, for example, the resolution of some categories of driving offences online. The
small civil claims jurisdiction will act as a pilot to test this way of operating for the justice system.
Consumer Affairs Victoria has a key role in providing information to and educating consumers and
traders, through its website and its Frontline Resolution Service. The development of an online
information and problem diagnosis portal should augment and complement the current services
offered through Consumer Affairs Victoria’s Frontline Resolution Service.
Experience in other jurisdictions suggests that the first stage of interface with the community in
the ODR system (the information portal) is the most difficult to get right. Professor Richard
Susskind OBE, a leading proponent of online technologies to support access to justice, has
described some of these difficulties. He notes that development of this stage would require
development of ‘diagnostic rule-based expert systems’, which can tailor information to users in
response to input. Such systems are time-consuming and often difficult to engineer.186
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Letter from Professor Richard Susskind OBE of the Chair, Online Dispute Resolution Advisory Group of
the Civil Justice Council to Lord Justice Briggs (31 March 2016).
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The introduction of the first stage, the information portal, should therefore occur after the
implementation of online mediation and adjudication. In British Columbia, an online problemdiagnosis and self-help portal, called the Solution Explorer, is available online while development
continues.187 VCAT would benefit from seeing an evaluation of this portal.
The establishment of the ODR system will require legislation to allow for all aspects of the
process to occur using online technology, including alternative dispute resolution, hearing, and
delivery of the decision. The legislation should also put beyond doubt that in order to afford
natural justice, a member need not hold an in person hearing. The legislation should provide
VCAT with powers to make rules with respect to procedures.

4.2.3

Ensuring effective access to online dispute resolution

There is a high level of internet connectivity among the Victorian population. The steady increase
in the use of online forms in the Civil Claims List since their introduction suggests that many
Victorians will prefer accessing VCAT information and services online.
However, it is important that the new online dispute resolution system does not create new
problems for access to justice:
Technology is a great asset and courts and legal services providers need to move forward with
technological solutions to address the needs of the public they serve. But, not everyone will be
able or willing to use the technology when it is first deployed. It is critical that courts never
unfairly disadvantage a party because of new technology ...188

Other commentators observe that:
The internet ... is open to all … [however] the potential barriers to access are three: physical
access to such things as operational terminals … access to the appropriate skills and
experience (research around the world suggests less access for exactly those groups that
should be prioritised – lower social groups, older age, less skills, immigrant background); and
cultural.189

‘Digital inequality’ refers to people’s different capacities to use the internet. A person’s capacity
may be affected by their cognitive ability, skills, or literacy, which may in turn be exacerbated by
their socio-economic disadvantage or vulnerability. 190
Evidence in Australia about digital inequality mirrors that of the United Kingdom, which shows that
digital divides are narrowing, but digital inequality persists by age, education, and income.191
A range of strategies is required to ensure that certain groups can effectively access the ODR
system.
First, the ODR system should assist people to resolve their disputes using the communications
method that best serves their needs. There should be facility for paper-based and in person
communication at all stages of the online dispute resolution system. People should be able to
commence proceedings by paper-based application, and use offline forms of communication
throughout the process.
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Civil Resolution Tribunal, viewed 26 July 2016, www.civilresolutionbc.ca/tag/solution-explorer/.
Bonnie Rose Hough, ‘Let’s Not Make it Worse: Issues to Consider in Adopting New technology’ (2012) 26
Harvard Journal of Law & Technology 260.
189 Roger Smith and Alan Paterson, Face to Face Legal Services and Their Alternatives: Global Lessons
from the Digital Revolution (2013), 82.
190 Roger Smith, Digital Delivery of Legal Services to People on Low Incomes, Summary and
Recommendations, Paper 1 (The Legal Education Foundation, 2014).
191 William H Dutton and Grant Blank, Cultures of the Internet: The Internet in Britain – The Oxford Internet
Survey 2013 Report (University of Oxford for the Oxford Internet Institute, 2014).
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Second, there should be active consultation with public legal education and information providers,
as well as legal advocacy organisations, to ensure that the ODR system’s platform, language,
forms, rules, and processes are as accessible as possible. The ODR system should meet best
practice guidelines for web accessibility by hearing and vision-impaired people. Material on the
ODR system should be written in plain-language and material should be provided in video or
audio format for people who have difficulty absorbing written information. Key information
available on the ODR system should be translated into common community languages and users
should have free access to a telephone interpreter service. There should be computers located at
VCAT for public use.
Third, parties should be able to use a lawyer, or a friend or family member, to help them with the
stages of dispute resolution, as required. If an in person hearing is necessary, the general rule
that parties represent themselves should apply, unless they are a child or have a disability, or the
member determines that a person may be represented in the interests of justice and fairness.
The ODR system should be designed to enable people to represent themselves without the need
for legal representation. Where a person requires assistance but is unable to avail themselves of
assistance from friends, family or other advocates, they should also be able to access assistance
at VCAT through its Self-Help Centre. The Self-Help Centre is discussed in Chapter 8
Self-represented litigants.
Finally, VCAT facilitators should be available to support users of the ODR system, especially
those who face particular disadvantage. As is currently the practice during the adjudicative
process, members take reasonable steps to ensure that a party understands the practices,
procedures, and any decision of VCAT. This includes using an interpreter to communicate
effectively. Proceedings are conducted in a way that is responsive to the needs of the party,
including needs of a party from a particular cultural or linguistic background, or people with a
disability.
Recommendation 5.2 Develop an online system for the resolution of small civil claims
The Victorian Government should:


establish an Online Dispute Resolution Advisory Panel with terms of reference to
oversee the introduction and evaluation of an online dispute resolution system for
small civil claims in Victoria and make recommendations about the possible future
expansion of online dispute resolution to other jurisdictions in Victoria;



provide pilot funding, and, subject to evaluation, ongoing funding, for the development
and the implementation of a new online system for the resolution of small civil claims
in Victoria; and



introduce legislation to facilitate the use of the new online system for the resolution of
small civil claims.

4.3
4.3.1

Targeted reforms to VCAT processes
Increasing the threshold amount for small civil claims

As discussed in section 2.3, a small civil claim is defined under the VCAT Act as a claim where
the value of the goods or services in dispute is an amount not exceeding $10,000. 192 The Review
recommends that this cap should be lifted to $15,000, to take into account changes to the market
value of goods and services over time. Increasing the threshold amount for small civil claims to
$15,000 will also align the definition of a ‘small civil claim’ in the VCAT Act with the current VCAT
fee regulations for small civil claims.
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Victorian Civil and Administrative Tribunal Act 1998 (Vic) Schedule 1, Part 2AB.
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Recommendation 5.3 Increase the threshold amount for small civil claims
The Victorian Government should seek amendments to the definition of small civil claims in the
Victorian Civil and Administrative Tribunal Act 1998 (Vic) to refer to a claim where the value of
the goods or services in dispute is an amount not exceeding $15,000, in order to take into
account changes to the market value of goods and services, and align the definition with the
current fee structure.

4.3.2 Legal representation
As discussed in section 3.3.1, many submissions to the Review call for the rules regarding legal
representation in small civil claims matters to be more flexibly applied, to take into account
disadvantage experienced by some parties.
The right to legal representation is an important one and lawyers play a fundamental role in
advocating for people’s rights and assisting courts and tribunals to reach a just outcome.
However, in the small civil claims jurisdiction, where claims are not typically legally complex, the
important role that lawyers play must be balanced against the need to keep processes as simple
and informal as possible, and to maintain the principle of proportionality.
Once one party is represented, other parties to the proceeding should also be allowed to be
represented in the interests of fairness. Broadening the circumstances in which people may be
legally represented in small civil claims risks introducing increased formality to proceedings, which
may prolong hearings and add to the cost of bringing a small civil claim. The Review is therefore
of the view that it is preferable to maintain the current rules restricting legal representation.
Concerns expressed to the Review about the disadvantage faced by some parties could be met
by members in the conduct of proceedings through the flexible application of processes required
to afford a fair hearing. This includes taking reasonable steps to ensure a party understands
practices and procedures, providing interpreters where required, and accommodating the needs
of people with a disability.

4.3.3 Serving supporting documentation
VCAT introduced the requirement that parties be responsible for serving copies of supporting
documents on other parties in the Civil Claims List, in order to encourage parties to think carefully
about the relevance of the supporting documents they file and to reduce the burden on the VCAT
registry for copying and mailing these documents.
While there were good policy reasons for introducing the requirement, the evidence from
consultation and submissions suggests that the change in procedure has had an unintended
consequence of increasing the difficulty and complexity for applicants. In some cases, the
requirement appears to be acting as a barrier to applicants proceeding with applications at VCAT.
To make processes more user-friendly, VCAT should remove the requirement that parties serve
supporting documentation on respondents for small civil claims in the Civil Claims List.
There is insufficient information to conclude whether the introduction of the requirement has led to
a reduction in the number of documents provided by applicants or cost savings for the VCAT
registry. Changing the policy may increase the burden on VCAT, however this could be
ameliorated by increasing reliance on service by email, as discussed in section 4.1. The burden
on VCAT of serving documents on parties would be further reduced by the introduction of the
ODR system, where most document exchange can occur electronically.
Recommendation 5.4 Simplifying service requirements at VCAT
The requirement for applicants to serve supporting documentation on respondents for small
civil claims in the Civil Claims List of the Victorian Civil and Administrative Tribunal should be
removed to reduce the complexity and difficulty of procedures for parties.
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4.3.4

Written reasons for a decision

Under Schedule 1 of the VCAT Act, parties to a small civil claim must request written reasons for
a decision before or at the hearing of the matter.193 This requirement departs from the general rule
under section 117 of the VCAT Act, which provides that a party must request written reasons
within 14 days of VCAT giving oral reasons. 194 The policy rationale for this exception is to reduce
the burden on members to provide written reasons in a high-volume jurisdiction, noting that the
burden on members increases the longer the time between giving oral reasons and the request
for written reasons.
Although VCAT advises people of the requirement under Schedule 1 in the written notice of
hearing it sends to parties, it is probable that many people do not know of or understand this
exception to the general rule. As discussed in section 2.3, a party may apply to an approved
private provider for a copy of the audio compact disc of the hearing. Obtaining a copy of the audio
compact disc of the hearing can assist a party to understand the order that VCAT has made or
consult with advisers about the order.
However, the limited opportunity to request written reasons means that in practice, by the time the
person has had a chance to consider an adverse decision and decided to appeal it (or seek
advice about doing so), it is too late to ask for written reasons.
The right to written reasons plays an important role in ensuring that VCAT’s decision-making is
accountable and transparent. On balance, the opportunity for parties to request written reasons
for small civil claims is too limited. Notwithstanding the likelihood that the workload for members
will be increased, the exception in Schedule 1 of the VCAT Act should be repealed, so that the
general rule applies to small civil claims. This will allow for parties in small civil claims to request
written reasons within 14 days.
Recommendation 5.5 Allowing the standard amount of time to request reasons at VCAT
The Victorian Government should introduce legislation to seek to repeal the current
requirement that a party must request written reasons before or at the hearing at which oral
reasons are given (in item 4J of Schedule 1 of the Victorian Civil and Administrative Act 1998
(Vic)), in order to ensure that parties to small civil claims in the Victorian Civil and
Administrative Tribunal (VCAT) have a reasonable opportunity to request written reasons for a
decision. This would mean that parties would be subject to the general rule applicable to
decisions of VCAT, which requires written reasons to be requested within 14 days of the giving
of oral reasons.

4.3.5

Affordability

The affordability of commencing an application and resolving a dispute at VCAT is of central
importance to ensuring access to justice. VCAT fees were recently revised, with the new fee
structure applying from 1 July 2016.195 The regulatory impact statement prepared as part of
revising the fee structure is clear about the need to ensure access to justice for the community,
the equitable sharing of VCAT’s costs, and the efficiency of VCAT’s operations. The level of cost
recovery underlying the fees reflects the objective of ensuring access to justice by providing
discounted fees to individuals and low-income earners.196
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Victorian Civil and Administrative Tribunal Act 1998 (Vic) Schedule 1, item 4J.
Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 117.
195 Victorian Civil and Administrative Tribunal (Fees) Regulations 2016 (Vic).
196 Letter from Anna Cronin, Commissioner for Better Regulation, to Donald Speagle, Deputy Secretary, Civil
Justice regarding the preparation of the Regulatory Impact Statement for proposed Victorian Civil and
Administrative Tribunal (Fees) Regulations 2016 (22 March 2016).
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The current fee regulations have improved the affordability of resolving a dispute for vulnerable
Victorians in two ways. First, a tiered set of fees more closely aligns fee levels with ability to pay.
Second, concession holders are not required to pay a fee for a small civil claim and VCAT’s
general discretionary power to waive fees on the grounds of financial hardship has been retained.
The Review is of the view that the new fee structure adequately meets concerns about the
affordability of commencing applications for small civil claims.
Concerns were also expressed during the Review that the cost of resolving a small civil claim at
VCAT is disproportionate to the value of claims. A key objective of the proposal to introduce an
ODR system is to improve the affordability of resolving a small civil claim. The introduction of the
ODR system should reduce the cost to parties associated with travel, loss of income to take time
off work for a hearing and child care costs. As discussed in other parts of this chapter, the
principle of proportionality has been central to the analysis done by the Review.

4.3.6

Transparency

A number of stakeholders express concerns about a lack of transparency about how complaints
are processed at VCAT. VCAT’s complaints process is set out clearly on its website. However,
there are opportunities to improve the transparency of the process VCAT undertakes to
investigate complaints and reach decisions on investigations. Providing more clarity about the
investigation process and making this information publicly available will serve to enhance
confidence in VCAT’s ability to respond to complaints.
When it commences operations in 2017, the Judicial Commission of Victoria will be required to
publish information in its annual report about the complaints it has received about VCAT members
and the outcome of investigations, in a manner that does not identify those involved. This
information will include any complaints about VCAT members referred to the Judicial Commission
by VCAT or made directly to the Judicial Commission by members of the public. The Judicial
Commission will also provide information to complainants about the outcome of their complaint,
unless disclosure would be contrary to the public interest. However, the Judicial Commission will
not handle complaints about VCAT mediators, staff, processes or procedures, or the provision of
services.
A measure that VCAT could adopt to build public confidence in its complaint-handling procedure
is to publish information about the number and nature of complaints about mediators, staff,
processes, or procedures made in the previous year and the outcome of investigations in VCAT’s
annual reports. Including this information in VCAT’s annual report will enhance trust in VCAT’s
ability to respond to complaints and the integrity of its complaint-handling system.
A number of submissions also raised concerns about a lack of transparency in relation to VCAT’s
fee waiver policy. Concerns were expressed that the fee waiver process is complex, and the
exercise of discretionary powers to waive fees is inconsistent and lacks transparency. It is the
view of the Review that these issues have been resolved by the introduction of the current fee
structure and revised fee waiver arrangements, which commenced on 1 July 2016. The revised
arrangements have significantly improved the transparency of fee waiver processes by providing
clear eligibility criteria (holding a Commonwealth health care card) for a concession fee in the
regulations. VCAT’s fee waiver and reduction policy on hardship grounds is also now more clearly
expressed in a policy published on its website.
More generally, the introduction of an ODR system presents opportunities to use technology to
improve the transparency of VCAT processes and decisions. For example, transparency can be
enhanced by providing access to online information about VCAT processes and searchable
databases for information about proceedings and decisions.
Recommendation 5.6 Improving transparency about complaints at VCAT
The Victorian Civil and Administrative Tribunal consider publishing information in its annual
report about the number and nature of complaints made about mediators, staff, processes or
procedures in the previous year, and the outcome of investigations in order to enhance user
confidence in its ability to respond to complaints and to improve its operations.
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4.3.7

Quality of decisions

A number of stakeholder submissions propose that an internal appeal mechanism should be
introduced at VCAT, to improve accountability and the quality of decisions. Arguments in favour of
an internal appeal mechanism are that it would assist to improve the consistency, predictability,
and quality of tribunal decision-making, and to encourage the tribunal to build a bank of
jurisprudence.
However, the potential benefits of introducing an internal appeal process must be balanced
against the need to ensure that VCAT is affordable and efficient, upholds the principle of
proportionality, and provides expeditious outcomes. The introduction of an internal appeal
process would place a significant burden on VCAT as panels of multiple senior or judicial
members would be required to sit for approximately half a day for each internal appeal. Moreover,
extra members would be required to manage the residual caseload. This would require significant
additional funding for VCAT. Introducing an internal appeal process would be likely to lead to
significant delay, prolonged uncertainty, and additional cost for parties, which would be
disproportionate to the value of small civil claims. It is also likely that a procedure for seeking
leave to appeal internally would need to be introduced, adding further complexity to VCAT
processes.
The experience of NCAT and QCAT is that the appeal process consumes significant resources
and that the number of successful internal appeals is small relative to the total number of
applications lodged in the first instance. The introduction of an internal appeal process would be
inconsistent with other measures, which aim to reduce the complexity and formality of VCAT
processes, such as restrictions on legal representation for small civil claims. For these reasons, it
is preferable not to introduce an internal appeal mechanism at VCAT.
Rather than introducing an internal appeal process, VCAT could ensure the quality and
consistency of members’ decisions through internal performance management and appraisal
measures. VCAT is currently undertaking significant work to revise its performance management
processes. There is an opportunity to further strengthen quality assurance processes by
instituting a formal appraisal process, whereby hearings and decisions by non-judicial members
are regularly peer reviewed. Formal appraisal mechanisms are commonly used in a wide range of
organisations for the purpose of improvement. VCAT could seek external input in its peer review
and professional development process for non-judicial members, for example, by asking
members of an interstate tribunal to give feedback to non-judicial VCAT members on the conduct
of hearings and quality of decision-making. Such a process could be designed so as not to
interfere with the independence of VCAT members. Such a process should be confidential within
VCAT and not subject to public disclosure.
The introduction of formal appraisal measures is consistent with the International Framework for
Court Excellence, which provides a framework of values, concepts and tools by which courts can
assess and improve their performance.197 The Framework, which has been adopted by all
Victorian jurisdictions including VCAT, sets out a continuous improvement methodology that
includes self-assessment against performance measures in seven areas of activity. 198 The
Framework encourages courts and tribunals to measure the needs and perceptions of court
users. VCAT could also actively seek the views of professional partners, such as the legal
profession and government agencies.
The process for appointing members, which has recently been strengthened, is another means of
fostering high-quality decision-making. With respect to reappointment, the process includes
consideration of a member’s performance.
A number of stakeholders also submit that VCAT should be subject to regular independent
reviews conducted by an external agency, similar to the reviews conducted of external dispute
resolution schemes. It was argued that external review would provide a mechanism to improve
the quality and consistency of decision-making.
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International Consortium on Court Excellence, The International Framework for Court Excellence (2013)
2nd edition.
198 Court Services Victoria, Annual Report 2014–15 (2015), 25.
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The Review has concluded that review of decision-making by an independent agency is not an
appropriate mechanism for improving the quality and consistency of decision-making at VCAT.
VCAT is fundamentally different to an industry dispute resolution scheme. VCAT is a quasijudicial, independent body, more akin to a court than to a government department or statutory
agency. VCAT is subject to public accountability and financial reporting mechanisms consistent
with its independence. Independence is a key guarantee of impartiality, which is a necessary
condition of a fair hearing. This includes both the institutional independence of VCAT and the
personal independence of members. Maintaining VCAT’s independence from government is
paramount, particularly as VCAT has the power to review government actions and decisions.
Independence and impartiality promote public confidence in a tribunal’s decisions, as people can
be confident that decisions are made ‘without fear or favour’. For these reasons, the Review
concludes that decision-making at VCAT should not be subject to external review by an
independent agency.
Recommendation 5.7 Strengthening quality assurance at VCAT through peer review
The Victorian Civil and Administrative Tribunal consider strengthening its formal quality
assurance processes by instituting a process whereby the conduct of hearings and decisions
by non-judicial members are regularly peer reviewed, to improve the quality and consistency of
decisions.

4.3.8

Decisions without a hearing

A number of submissions propose that VCAT should have the power to make a decision without a
hearing, to reduce the cost to applicants and VCAT caused by respondents who do not appear at
hearings (see section 3.5.4). Under the current legislation, VCAT cannot make a determination
concerning a matter until a hearing has occurred, which means that the applicant must appear to
obtain an order. If a respondent was required to notify VCAT of an intention to appear, an order
could be made in the event that the respondent failed to do so, saving costs for the applicant and
VCAT.
In order to give VCAT a power to make a decision without a hearing, it would be necessary to
amend VCAT’s procedures to require respondents to file a notice of intention to defend, to
determine which matters are uncontested. Rather than reducing complexity, this proposal would
introduce a court-like procedure to VCAT and may increase resource demands on VCAT.
As evidenced by the pilot conducted by VCAT in 2014, introducing a requirement to file a notice of
intention to defend is likely to lead to confusion for the parties and to prolong proceedings.
If the recommendation to introduce an ODR system for small civil claims is implemented, VCAT
members would be able to consider the evidence and conduct a hearing using whatever
communication is the most appropriate. Under the ODR system, the costs wasted by applicants in
the current system due to respondents who fail to appear at hearings would be reduced, as
applicants would usually not be required to attend a hearing in person. If the ODR system for
small civil claims is implemented, the legislation which is introduced to facilitate use of the system
(recommendation 5.2), should make clear that a hearing need not be conducted in person.
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4.3.9

Motor vehicle disputes

The evidence considered during the Review suggests that consumers face considerable
difficulties in resolving disputes about defective motor vehicles at VCAT. The distress and
inconvenience caused by a defective vehicle or lengthy repair delays can impact significantly on a
consumer and their livelihood and access to education, health, and other services. Motor vehicle
disputes often involve technical questions about the state of the vehicle, whether faults can be
repaired, and if so, the cost of repair. This necessitates the production of expert evidence, which
is costly to obtain and presents a barrier for consumers to enforce their rights.
VCAT already has a power to appoint experts in the course of a proceeding. However, small civil
claims are dealt with expeditiously, usually requiring only one hearing. The use of the expert
appointment procedures are not well suited to such disputes because the process for appointing
an expert is likely to prolong the resolution of the matter and may be disproportionate to the
amount in dispute.
Chapter 4 Alternative dispute resolution includes a discussion of the Review’s findings that
regulators can use alternative dispute resolution to effectively resolve disputes early. Consumer
Affairs Victoria is one such body that already provides conciliation services, including in relation to
motor vehicle disputes. Consumer Affairs Victoria also has experience with using expert reports to
assist in dispute resolution. The early resolution of motor vehicle disputes could be improved if
Consumer Affairs Victoria had capacity to obtain an expert report in relation to a motor vehicle
dispute. Making provision for parties to ask Consumer Affairs Victoria to undertake a technical
assessment, and provide a report to assist in dispute resolution, would enhance the flexible
conciliation model that it currently operates. If the matter remains unresolved, then VCAT could
hear the dispute and have regard to the technical assessment. This would mitigate the key
difficulty for consumers in resolving motor vehicle disputes at VCAT, which is the ability to obtain
technical expertise without incurring an upfront cost that may not be recovered. Conciliation of
motor vehicle disputes by Consumer Affairs Victoria should be compulsory before a party can
bring an application at VCAT, in order to ensure that there is an incentive for both parties to a
dispute to engage in conciliation. If undertaking conciliation at Consumer Affairs Victoria is not
mandatory, there is a risk that respondents will have no incentive to engage in conciliation in an
attempt to resolve the dispute. Parties should still have a right to apply to VCAT to resolve the
dispute if conciliation is unsuccessful.
In addition, if the recommendation to introduce an ODR system for small civil claims is
implemented, then, during the adjudicative stage, VCAT members may be able to use the power
to appoint an expert without the need to delay proceedings by having parties appear in person to
hear from them. There may be more appropriate opportunities for VCAT to exercise its power to
appoint experts in an online system, without disproportionately adding to the length, complexity,
or cost of resolving the dispute. Parties would still need to pay for the costs of the VCATappointed expert in proportions determined by VCAT.
Recommendation 5.8 Facilitating earlier and cheaper resolution of motor vehicle
disputes
The Victorian Government should make the following changes to reduce the difficulties faced
by parties in resolving disputes about defective motor vehicles:


propose legislation for compulsory conciliation of motor vehicle disputes by Consumer
Affairs Victoria before a claim can be made to the Victorian Civil and Administrative
Tribunal; and



fund Consumer Affairs Victoria to provide a conciliation service for motor vehicle
disputes, including to undertake a technical assessment to assist in dispute resolution.
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4.3.10 Enforcement of VCAT orders
As discussed in section 3.6, many submissions to the Review refer to the difficulty in enforcing
VCAT orders as presenting a barrier to accessing justice.
While most people comply with VCAT’s orders as a matter of course, there are some who
disregard them. It can be difficult to compel an unwilling person to comply with an order. This
challenge is not unique to VCAT.
The current requirements for parties to enforce a VCAT order were designed to ensure that
certified copies of VCAT orders were properly filed in a court in order to trigger that court’s
processes for enforcement. However, contemporary technology affords an opportunity to improve
access to justice by simplifying the process for enforcing VCAT’s orders, while at the same time
ensuring integrity of the process.
One option for reform would be to amend the VCAT Act to enable VCAT to enforce its own
orders, both monetary and non-monetary, similar to the Magistrates’ Court’s powers to enforce its
orders. However, this would require VCAT to establish rules and processes that reflect those
used in the courts to compel payment. Further, VCAT would have to allocate the time of members
and registry staff to deal with these processes, which would require either more staff or redirection
of resources within VCAT. In addition, giving VCAT power to enforce its own orders would further
fragment the process for enforcement of monetary orders, creating greater procedural variations
between Victorian jurisdictions.
A preferable option would be to amend the VCAT Act to deem monetary orders an order of the
appropriate court, similar to section 71 of the ACAT Act in the ACT. This would eliminate some
procedural steps that are currently part of enforcing a monetary order.
VCAT processes and systems should also be improved to allow orders of VCAT to be registered
digitally by VCAT at the appropriate court, which would remove the onerous requirement for a
party to file a VCAT order in the appropriate court.
The VCAT Act should be amended to enable VCAT to reopen or renew a proceeding where there
has been a problem with enforcement, similar to section 133 of the Queensland Civil and
Administrative Tribunal Act 2009 (Qld). This would provide an easy way to convert a nonmonetary order to a monetary order where there has not been compliance with the former.
Section 122 of the VCAT Act should be repealed so that parties are not directed to the Supreme
Court to seek enforcement of a non-monetary order. Instead, non-monetary orders of VCAT can
be enforced, in exceptional circumstances, using VCAT’s existing contempt powers.
Recommendation 5.9 Making the enforcement of VCAT orders simpler
The Victorian Government should seek amendments to the Victorian Civil and Administrative
Tribunal Act 1998 (Vic) to simplify the process for enforcing the Victorian Civil and
Administrative Tribunal’s (VCAT) orders by:


deeming a monetary order of VCAT to be an order of the appropriate court, similar to
section 71 of the ACT Civil and Administrative Tribunal Act 2008 (ACT);



enabling VCAT to reopen or renew a proceeding where there has been a problem with
enforcement, similar to section 133 of the Queensland Civil and Administrative Tribunal
Act 2009 (Qld); and



repealing section 122 of the Victorian Civil and Administrative Tribunal Act so that
parties are not directed to the Supreme Court of Victoria to seek enforcement of a
non-monetary order, but instead, in exceptional circumstances, seek enforcement
using VCAT’s existing contempt powers.

In addition, VCAT’s processes and systems could be improved to allow orders to be registered
digitally at the appropriate court, in order to eliminate some of the procedural steps that a
successful party currently has to take to enforce a monetary order.
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