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Residential Tenancies Act Review 

Consumer Affairs Victoria 

By email: yoursay@fairersaferhousing.vic.gov.au 

6 April 2016
Dear Sir/Madam, 

Submission to the Victorian Government (Fairer Safer Housing) Review of the Residential Tenancy Act 
We refer to the invitation from the Victorian Government to make submissions concerning the Residential Tenancy Act 1997 (Vic) for consideration in response to the issues paper the Rent, bonds, and other charges. We thank you for the opportunity to contribute. 
Gippsland Community Legal Service (GCLS), a program of Anglicare Victoria, is a rural, regional, and remote (RRR) community legal service. We have been in operation for over 15 years and have helped over 9,300 people in that time. 

GCLS offers free legal help to people:

· who live, work, or study in one of Gippsland’s six local government areas; and

· who have a low to medium income range (approximately under $55,000 per annum); and

· who fall within our primary focus areas where our ongoing assistance is deemed appropriate. 

Our primary focus areas for assistance and intervention are fourfold: 

1. Victims of family violence; 

2. Persons experiencing or facing homelessness;

3. Persons requiring employment law advice; and 

4. Persons with poor or compromised mental and/or physical health.

Our resources are focused on assisting disadvantaged members of the community and minimising or eliminating power imbalances between parties. 
Our particular experience in this area relates to the Department of Health and Human Services (DHHS) who provide housing for impoverished people. In particular we see issues relating to charges levied for alleged repairs upon the termination of the tenancy. This occurs in situations where there is no condition report, because DHHS tenants do not pay a bond and therefore do not receive a condition report on the commencement of their tenancy. Our submission focusses on the impact that the RTA has on vulnerable tenants who do not pay bonds  (Question 1). 
Bonds and DHHS tenants

Many of the people we assist with tenancy issues are tenants of the DHHS and as such, they do not fit neatly within the Residential Tenancy Act 1997 (Vic) (RTA). 

For example, tenants of the DHHS are not required to pay a bond. Though this situation is just and fair, it has led to some disadvantage for tenants who vacate a DHHS property. At the beginning of a tenancy the DHHS are not required to provide the tenant with a condition report, as only landlords who have received a bond are compelled to provide a condition report under s 35 of the RTA.

The RTA provides that a condition report is conclusive evidence of the state of repair or general condition of the rented premises on the day specified in the report (which will be a date before the tenant enters into occupation of the rented premises). 

The issue this raises is that there is no base line state of repair and general condition of the premises that the tenant may rely upon to assert that the premises were either, damaged (within the meaning of s 61) or not reasonably clean (within the meaning of s 63) or having installed fixtures or made alterations, renovations or additions to the rented premises (within the meaning of s 64), when the tenant commenced the tenancy.

Notice of Repair after a tenancy is terminated
At the present time the DHHS have an unfair advantage over tenants when the condition of the tenants housing is called into question. In our experience it is usual practice for the DHHS to issue a Notice of Repair after the tenant has vacated the premises. The Notice of Repair specifies the amount owed and the process to follow if the tenant disputes the amount owed.
The Notice is given after the repairs are completed. This denies the tenant the opportunity to rectify the condition. It also places the tenant in the insidious position of being reliant upon the judgement of DHHS regarding what is caused by the tenant’s negligence, and damage which is the result of fair wear and tear.

Currently the DHHS do not perform any scheduled maintenance upon their stock of housing, rather they perform maintenance on an ad hoc basis.
 Condition audits are carried out by DHHS upon selected property only.
 As their stable of properties have aged, this has led to a cohort of properties that are subject to neglect. 
VCAT
The DHHS are professional litigants. The officials of the DHHS spend extensive time at residential tenancy hearings and have an inherent advantage over self-represented litigants.
 Although the tenant may employ a professional advocate to represent them, many tenants are unaware of this fact, or unable to access an advocate.
The systems that the DHHS have in place gives credibility to their evidence. The DHHS will have an itemised list from the Notice of Repair. The tenant is often reliant upon their memory and does not have the knowledge of the RTA to refute the allegations.

Case study
Cindy is a 58 year old woman who has rented a house from the DHHS for 15 years. Her adult daughter was recently diagnosed with a terminal illness. Cindy reluctantly relinquished her DHHS house so that she could move in with her daughter and provide palliative care for her, and to assume parental responsibility for her granddaughter. Her daughter lived in a private rental.
Upon the death of her daughter Cindy knows that she will be unable to afford a private rental property. It is her intention that she will again apply to the DHHS for a rental property. Cindy fears that her application will be rejected and that her and her granddaughter will be left homeless.

After vacating her DHHS property, Cindy cleaned the house with the assistance of her relatives. The carpets were steam cleaned by a professional contractor. The yard was mown and the rubbish was removed. The floors were scrubbed and the utilities were cleaned. Cindy took photos of the house to prove the condition of the house.

After vacating the premises Cindy received a Notice of Repair. The Notice of Repair amounted to $2,170.42. Listed among the cost of repairs are the replacement of carpet and the flyscreens. The flyscreens had not been replaced during Cindy’s tenancy. The carpets were of a nylon like substance and had not been replaced since 2004. They were of poor quality and absorbed both smell and stains. The DHHS charged Cindy for the purchase of new carpet and new flyscreens.

It was also claimed by the DHHS that they had to remove fixtures from the premises. These were racks that were attached in the carport to hang equipment. Cindy informed GCLS that these racks were present when she commenced her tenancy.

Case study representation
GCLS represented Cindy at the Victorian Civil and Administrative Tribunal (the ‘Tribunal’). GCLS argued that the items claimed by the DHHS had suffered from age and fair wear and tear. GCLS relied upon a previous VCAT finding that -
‘Tenants are not insurance companies – they do not provide new for old replacement of damaged items. Tenants are liable only for the replacement costs of the true value of the damaged item, based on depreciation’.

GCLS submitted that Cindy should not be charged the full replacement costs of the flyscreens and carpet, rather that fair wear and tear should be taken into account, and that she should only be liable for the depreciated value of the items. The presiding Tribunal member accepted the submission of GCLS. This reduced the amount owed to the DDHS to a sum of under $600.00 after the depreciated value of the items were considered.
The Tribunal accepted the submission that the fixtures were part of the property when Cindy assumed her tenancy. However the evidence was adduced from oral testimony from both the parties and was not based upon conclusive documentation.
Outcome
The reduced amount owed by Cindy allowed her to pay the debt in a timely manner. Cindy would not have the capacity to pay the original amount claimed by the DHHS. If Cindy had not been able to repay the amount her future application for housing risked rejection.
An RTA solution?
It could be suggested that the majority of DHHS tenants are unsophisticated self-litigants and are therefore significantly disadvantaged under the present RTA. 

The GCLS recommends for consideration by the Victorian Government that the evidentiary requirements of the RTA Sections 35 (1) be modified so that self-represented litigants are not disadvantaged by the proceedings at VCAT where a final condition report is considered conclusive evidence.

The DHHS employees are professional litigants.
 The residents presenting evidence before the Tribunal would be greatly assisted if they could rely upon a condition report.
Any notice of cost of repair to a vacated property that is issued by the DHHS should be made to include the tenant’s right to obtain a professional advocate. This should be reflected in the modification of RTA s 209. It should include that if an application is made by the tribunal by DHHS for a breach duty by the tenant, that the notice of hearing issued to the tenant include the right to engage a professional advocate.
At the present time a condition report is accepted as conclusive evidence by VCAT of the condition of a property.
 
An initial and final condition report, or a statement of disagreed condition, should therefore be provided to the tenant by DHHS. This would require that the Residential Tenancy Act 1997 sect 35 (1) be varied to remove the requirement that a bond must be paid before a landlord must issue a condition report.

A further suggestion is that the DHHS be compelled to provide tenants with a record of any maintenance that has been performed on the dwelling during their occupancy. This will allow an accurate depreciation of any repairs awarded by the Tribunal to the DHHS.
Summary of suggested amendments

1. Remove the words “If a tenant pays a bond” from the Residential Tenancy Act 1997 (Vic) s 35 (1).
2. That if a landlord acts in accordance with the Residential Tenancy Act 1997 (Vic) s 78 (2) (D), they must act in accordance with a prescribed form. The prescribed form should include that a tenant may apply to VCAT to contest the costs nominated on the Notice of Repair. The prescribed form should notify the tenant that they may apply to VCAT to receive representation from a professional advocate if the matter is heard by VCAT.
We thank the Victorian Government for the opportunity to contribute to this important review, and can provide the review with further information or attendance as requested. 

Yours sincerely, 
Gippsland Community Legal Service

Per: James Roughley, Lawyer
�Department of Human Services (2012) ‘Human Services Maintenance Manual 2012’, chapter 1.  ‘Property condition audits are building inspections carried out by the FSO on a selection of properties every three years. They consist of a detailed survey of the internal and external condition of properties and blocks. The results are recorded in a Property Condition Report for each property’ (our emphasis).


� Ibid.


� Victorian Civil an Administrative Tribunal Act 1998 (Vic) – Sect 62 (d) "professional advocate" ‘means a person who, in the opinion of the Tribunal, has had substantial experience as an advocate in proceedings of a similar nature to the proceeding before the Tribunal’.


� Montgomery v Kitzelmann (Residential Tenancies) [2015] VCAT 518 (4 May 2015).


� Residential Tenancy Act 1997 (Vic) s 35 (1). ‘If a � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "tenant" �tenant� pays a � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "bond" �bond�, the � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "landlord" �landlord� must, before the � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "tenant" �tenant� enters into occupation of the � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "rented_premises" �rented premises�, give the � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "tenant" �tenant� two copies of a condition report signed by or on behalf of the � HYPERLINK "http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s3.html" \l "landlord" �landlord� specifying the state of repair and general condition of the premises on the day specified in the report’.


� Victorian Civil an Administrative Tribunal Act 1998 (Vic) – s 62 (d).


� Residential Tenancy Act 1997 (Vic) s 36 (1).





