Submission to the Residential Tenancies Act Review: Rights and Responsibilities of Landlords and Tenants

Dr Joyce Chia (personal details supplied)
To the Residential Tenancies Act Review,

I make this submission as someone who has spent the past 15 years renting in Melbourne, Sydney and London. During this time, I have experienced many of the common problems faced by renters, and therefore welcome this review as an opportunity to update the Victorian law. 

In particular, I welcome the review’s intention to update the law in recognition of recent trends in renting, including the highly competitive rental market and shrinking housing affordability, which has dramatically increased both rental demand and the period during which many people rent. In some ways, I am emblematic of these trends, as I have rented for a considerable period partly due to the difficulty of earning a deposit, and have moved multiple times as suburbs have become unaffordable. 

In my lived experience, I consider that overall the Victorian laws have been generally sound in principle and recognises the competing demands mostly well. I have mostly rented using real estate agents and have relatively few complaints. In part, this is because I am a well-educated person. Even then, however, I have experienced a number of occasions where I needed to argue the case with a real estate agent – sometimes in cases where this was addressed by the law, but often in cases where the legislation was silent or ambiguous.

In my lived experience, the Victorian rental laws were significantly superior to those operating in London (where only recently an independent authority to supervise bonds was instituted), and superior to NSW when I lived in Sydney in 2009. 

However, when I returned to Sydney in 2014, I noted that the NSW reforms had significantly improved rental protection and in some cases was superior to that in Melbourne. On the other hand, the extremely competitive market in Sydney made the experience of both applying for tenancies and ensuring maintenance requests were heeded much more difficult in practice. I have also observed that the boom in renting in Melbourne has significantly shifted the balance of power in favour of landlords, particularly in ‘hot’ suburbs such as Brunswick, Fitzroy, and Carlton. It is therefore necessary for the Victorian law to strengthen protections for renters as a consequence of these trends.

I have addressed below some of the specific questions in the Issues Paper as relevant.

Before a tenancy
1 Under what circumstances do tenants encounter unfair treatment or unlawful discrimination?
2 What are the obstacles to tenants challenging discriminatory treatment and seeking remedies, and what are the solutions to these obstacles?
3 How should tenants and landlords be informed about their rights and obligations in relation to discrimination, for example under the Equal Opportunity Act 2010?
As the Issues Paper notes, the issue here is not that the law does not protect against discrimination but that it is very difficult to prove discrimination. While I am a person of ethnic background, I do not personally feel I have been discriminated against, as I have been largely successful in obtaining properties for which I have applied. 
However, I am aware that certain groups find it difficult to access rental properties not because of direct discrimination, but because of indirect discrimination. For example, recent migrants (including international students) and refugees often have no rental history or Australian references, so real estate agents often will not bother with them if there are competitors.  This is an issue that can have very real flow-on effects, as these groups are struggling to establish themselves in Australia and housing is usually the first step in that process. Often, as a result, vulnerable groups are easy prey for unscrupulous real estate agents who charge inflated prices.
On an individual level, it is difficult to envisage any effective form of redress for these people. Providing information about the Equal Opportunity Act is unlikely to be very effective, given that most people are already devoting considerable time in the hunt for a property and might be concerned that the real estate agency would ‘blacklist’ them informally if a complaint was made. As noted in the Issues Paper, it is also easy to justify any choice of tenant given the variables involved. 
However, the issue could be dealt with in a more systemic way through the training of real estate agents and incentives or other structural reforms to reduce indirect discrimination. The possibility of a website which provides information about agents, similar to a tenancy database, might also increase the likelihood of complaints, and one possibility would be for CAV to investigate those with high levels of complaints of discrimination. 
4	What types of information is used by landlords and agents to assess the suitability of rental applicants?
5	When landlords and agents are provided with information about prospective tenants, what measures can be taken to ensure it is used appropriately?
6	What is your view on the stakeholder proposal to prescribe a standard application form, and what information requests should be required to be included in such a form?
From my experience, real estate agents require far too much personal information in application forms and can never justify the over-collection of information. It is also unclear what practices they adopt to ensure the confidentiality of information. In my recent experience, there also appears to be a proliferation of forms and a determined non-acceptance of ‘standard’ forms, unlike the common practice in Sydney of using one form. Even within the same real estate agency, there may often be different forms being used. For example, for my current property, I filled in an online application form which had different questions from the one supplied on paper. I preferred this form as the questions struck a more reasonable balance, but it turned out that the real estate agent could not access this form so I was required to fill out the paper form in the end.
The forms in particular fail to indicate why some of this information is being requested, and in what way it will be used to assess suitability. Some concerns I have about forms include:
· Requiring a considerable amount of personal information that could effectively be used to steal a person’s identity. For example, the forms commonly require a birthdate, passport or driver’s licence information, bank account details, and payslips. Yet in the process of applying for a tenancy, prospective renters are often required to supply this to multiple agents without any assurance as to the protection of that information. In my experience, many agents still use paper forms which creates a real risk that this information will be lost or readily inspected in insecure premises.
· References. These are commonly collected but in my experience rarely used. Yet I am required to supply personal information about two or three people on these forms. 
· Inadequate privacy statements and assurances about how information is to be used. There are no options to negotiate the amount of information required, and at the point of applying any questions about the handling of information may prejudice a person’s application. 
I therefore entirely support the idea of a standard application form, which would better balance the privacy interests involved and would be more closely scrutinised. As well, this would reduce the burden on prospective renters who frequently are required to fill out multiple paper forms collecting similar information in slightly different formats.
As well, if a standard application form is designed, it should be part of a centralised database that only accredited real estate agents or authorised landlords should be able to access. This would mitigate the risk of information theft and intrusions of privacy. As well, the 100-point identification could be hidden in this database, so that the database only verifies to the agent that the person has passed the identification check without supplying all those documents and highly sensitive information to the real estate agent. Additionally, personal references should only be accessible at the point when a real estate agent has shortlisted the tenant.
A standardised application form should also be flexible in the assessment of a person’s ability to pay. The standard form is designed to discriminate against part-time or contract work. For example, I have two part-time jobs that equate to a fairly high overall income, but have found this difficult to communicate on a standard form. 
An issue that is not raised but which is related is the now common practice of requiring applicants to pay deposits and, sometimes, sign the lease within 24 hours of securing the property. This is often very difficult to comply with practice as these usually require bank cheques and must be paid in person during business hours. Further, this creates an unfair imbalance of power because it significantly reduces the amount of time available to negotiate any required improvements, and makes it difficult for tenants to wait for another application to be approved.
8	What other issues arise from the operation of tenancy databases, and how do these impact on prospective tenants?
9	What measures do landlords, agents and database operators have in place to protect personal information about tenants and to ensure it is used appropriately?
10	What is your view on the stakeholder proposal to establish a database that tenants can use to assess the reputation or reliability of a prospective landlord or agent?
The principal difficulty on commenting on this is that, from a tenant’s perspective, there is simply no information about what information is being kept on the database, whether it has been used to assess it, and whether the information is accurate. As noted above, prospective tenants have effectively no negotiating power when handing over personal information and there is wholly inadequate disclosure of information practices by real estate agents.
This gives rise to real concerns because there is no procedural fairness before a tenant becomes ‘blacklisted’. Agents who, for illegitimate reasons, have a gripe against a particular tenant (for example, as a result of a legitimate complaint) may easily punish the tenant without any adequate recourse. As well, youthful indiscretions may persist into the record for a long period. There is simply no oversight, as well, to ensure that the information collected is justifiable.
In my view, if a tenancy database must exist, it must be regulated so that only justifiable information is collected, and there must be strict time limits and disclosure requirements. 
I also wholeheartedly endorse the proposal for a database to establish the reputation or reliability of a landlord or agent. At the moment, a tenant is given almost no information about this and there is also no real incentive for agents to treat the tenant as a valued client, since the client is the landlord. Therefore, good service (which I have experienced) is not rewarded, while bad service (which I have also experienced) goes unnoticed. It also means that I generally prefer to use a real estate agent with an established presence as a proxy for reliability and reputation. However, any such database would need also to be mindful of the reputational interests of agents and the risks of vindictive tenants.
11	What additional information should a landlord be required to give a tenant at the start of a tenancy, if any?
12	In what circumstances would the stakeholder proposal of a consideration period be appropriate for a tenancy agreement, and what would be a suitable duration?
13	What requirements and approaches, including communication channels and support, should govern the form and service of documents for tenants, landlords and agents?
In general, the application process gives a tenant very little leverage, especially in a highly competitive market. You apply, feel lucky to be accepted, and then are required to draw a deposit and the first month’s rent before you have seen the tenancy agreement. You also have to be savvy to ask questions about the working condition of features of a property, a property which you only have a period of 15 minutes to inspect.
In the recent past, I have experienced a situation in which a real estate agent did not provide the tenancy agreement until the day I was due to move in, literally with the removalist van in the driveway. At that point the real estate agent informed me of ‘special conditions’ to be attached to the tenancy agreement, knowing full well there was no real opportunity for me to object. 
I have also lived in a number of units and never been provided with a copy of the owner’s corporation rules, even though I have agreed to abide by them. It is also necessary to supply any instruction manuals for items, to ensure that a tenant does not accidentally break them.
In my experience, tenants are also generally not told of the location of electricity or utility meters (and sometimes the details of the relevant water company) or of available Internet connections. I have recently had the experience of installing an NBN connection which, as this was my first time, I did not realise required installing a box on to the property. Further provision in relation to these matters (whether as a matter of legislation or policy) would be helpful.
As a minimum, then, I believe there should be: a requirement to disclose any additional terms of a tenancy agreement at the time of inspection, or within a reasonable period before a lease is signed; a requirement to disclose any features of the property which might be reasonably considered to be working which are not working; and a copy of the owner’s corporation rules at the same time as a lease. I also believe the lease should be sent (if it is not the standard lease) in advance of a person coming to sign the lease, to give a tenant a reasonable chance at negotiating terms. If a lease is signed beforehand, the Red Book should be supplied at the same time. Instruction manuals should be left at the property for the tenant at the start of a tenancy.
[bookmark: _GoBack]While not technically within the scope of this question, I also feel another issue that ought to be considered is the forms of payment that can be required. This occurs both before a tenancy (with the requirement of a bank cheque for bond and rent) and during the tenancy. I personally find that the requirement of a bank cheque for the residential tenancies bond authority is archaic and imposes real burdens on prospective applicants, who typically have to take work time off to achieve this, sometime with very real time constraints. More significantly, I have family members who have been asked (in Sydney) to pay in a particular form (bank cheque) for rent. This is now specifically prohibited by the NSW Act and should be considered in Victoria as well.
During a tenancy
14	How should the current statutory duties for both landlords and tenants be reformed to meet their contemporary needs?
In general, I have not experienced many difficulties in relation to the general statutory duties. The main practical difficulty has been the requirement to obtain consent before installing fixtures, including picture hooks and in some cases doorbells (where there is no way to access the front door). In practice, most tenants use removable hooks, and it seems reasonable to allow the use of these removable hooks with the tenant to pay for any damage caused by failure to remove them correctly. Further, it seems reasonable to suggest that a property must have a way for a person to be notified of a person’s arrival at its entrance.
19	What are the advantages and disadvantages of the current prescribed tenancy agreement, compared with a more comprehensive agreement?
Having rented in both Sydney (where a more comprehensive agreement applies) and in Melbourne, I believe the more comprehensive agreement is beneficial. I found it addressed particular points of common contention clearly, in a way that was more protective of renters’ rights. While I appreciate that this does make it a longer document, I believe the inconvenience of reading a longer document would be offset by requiring agents to supply the lease agreement in advance and the benefits of the extra clarity around key points.
20	What arrangements should apply in respect of the inclusion and enforcement of addition contractual provisions that go beyond the prescribed agreement and statutory duties?
As noted above, I believe that if any additional clauses are to be included, these must be disclosed at the time of inspection or otherwise within a reasonable period in advance of signing the lease. It should also be indicated if any of these are potentially negotiable.
21	What is the right balance between the interests of tenants and landlords in respect of pets in rented premises? What reforms, if any, are required to current arrangements?
While I do not have a pet, I believe that the current arrangements in relation to pets are discriminatory. While I understand that pets can damage property, I believe that any such damage could readily be addressed through a bond. I believe that landlords should not be able to discriminate against tenants with pets, particularly since many tenants are vulnerable people (the aged, the isolated) whose welfare would be enhanced by having a pet.
I note that one suggestion would be to increase the bond for those with pets. In my view, the current bond is already sufficient to address most common pet-related damage. If further damage is incurred, I think the existing mechanisms would be adequate to deal with those exceptions. Increasing the bond – which is already out of the reach of many vulnerable people – effectively indirectly discriminates against those who might gain most benefit from a pet.
22	What entry to premises arrangements strike the right balance between the rights of tenants to quiet enjoyment and the rights of landlords to enter premises and what, if any, reforms are required?
While I have generally not had real issues with this aspect of the laws, my experience is that on the odd occasion you are pressed into allowing landlords to enter without adequate notice. I have had landlords turning up to fix issues reported weeks ago without notice, and landlords missing appointments to inspect and asking for a replacement. In these cases, I have generally been fine with those arrangements and consented, but I also appreciate that in both cases while I knew the law was on my side, in practice I felt that there was a power imbalance which made it difficult to refuse.
More recently, I have had an experience where I have been in dispute with a real estate agent over access to the property for significant repairs. In that case, the real estate agent waited for the tradesperson to contact me directly about a time that was convenient and we sought to negotiate a time but in both cases the tradesperson indicated they were not available. However, at the end of the tenancy (several weeks afterwards) we were informed that the tradesperson had incorrectly indicated that we had ‘denied access’ to the property and that therefore the real estate agent had put in a claim for loss of rent. In my view, such a situation could be remedied by placing the onus on the real estate agent to liaise between the tenant and the tradesperson directly, rather than putting the tenant in this position. A clause that allows a tenant to give standing consent to allow access to the property, with adequate notice and within reasonable times, for required repairs would also assist in remedying this specific problem.
23	What other issues and factors arise from current arrangements for entering a property that is to be re-let or sold and what, if any, reforms are required?
I have generally not had an issue with arrangements for allowing inspections. However, I am aware of friends who have had multiple interruptions for the sale of a property, and agree with the indications in the Discussion Paper for a reform that would allow a tenant to object to the publication of photos that might identify them personally. There should also be clear standards set for the number of interruptions required over a period of time (especially if the market for sales slows down).
24	Does the Act require amendment to accommodate the growth of short term accommodation platforms? If so, what amendments should be considered?
While I have never sub-letted a property, I believe it is sensible to expressly address the issue of Airbnb to ensure clear expectations. In my view, it should be up to the landlord to decide whether this should be allowed or not, given that this effectively allows strangers into the house, and it should be spelt out in the standard tenancy agreement.
25	What other reforms, if any, are required to balance the interests of landlords and tenants in respect of sub-letting and lease assignments?
A different issue arises in terms of housesharing, which is becoming more common with the increase in rents. It should be the policy to encourage everyone to be formally part of the lease, but currently there are a number of disincentives to do so. 
One of these disincentives is the need to fill out another application and undergo the process of vetting. For example, when my partner moved into my house, even though I had several years’ of renting by that stage the real estate agent treated the application more thoroughly than they had at the time of inspection, including by ringing referees. This seemed odd given that the lease previously only had one tenant, and an extra tenant on the lease presumably would be to the advantage of any landlord. 
I have also had experiences in the past where re-assigning part of the lease has incurred a significant and unreasonable fee. I challenged this new fee, which had not previously been notified and followed a practice of allowing re-assignment for no fee, and it was not imposed on me but the policy itself did not appear to have changed. My housemates indicated that, without my advocacy, they would not have contested the fee. I therefore wholeheartedly support a requirement for a standard fee, preferably a fixed fee rather than a ‘reasonable’ administrative fee, as the latter would require further negotiation with a real estate agent.
Another practical disincentive is that, sometimes, the existing tenants would prefer a new roommate not to be on the lease as it makes it easier for them to remove a person. I have been in this situation in the past, and although things worked out mostly, it did make me feel less secure and changed the power dynamic in the household. 
In my view, therefore, there should be a deeming provision that protects an existing tenant who is not formally on the lease but has resided in the property for a fixed period of time. There should also be a clear obligation on tenants to notify the landlord of any change in occupation, and the landlord should only be able to object on limited grounds.
At the end of a tenancy
31	What are the appropriate approaches to compensate a landlord where a tenant breaks a lease?
I have needed to break my lease once in Sydney, and therefore am familiar with the provisions in the NSW legislation that govern this procedure. In my view, the principle should be that any fees should be truly compensatory, and should be capped as they are in NSW to a maximum period of rent. The result should be that the tenant should pay the reasonable costs of compensation up to the cap.
However, while I was fortunate to have a sympathetic landlord who made genuine efforts to re-let the property quickly, I believe there needs to be protections for those landlords who do not diligently pursue re-letting. There should also be clear guidelines as to the amounts that can truly be recovered by way of advertising and administration in re-letting.
As well, the consequences of breaking a lease should be more clearly disclosed to tenants. Many people are unaware of the rules and wrongly believe that breaking a lease means you are liable to pay the remainder of the lease, compelling them to stay longer in places they do not want to live in.
32	What, if any, additional protections should be provided to a tenant who breaks a lease or wishes to end a lease early due to circumstances such as financial hardship, family violence or illness?
There should be clear additional protections to protect people who are in a position of vulnerability. However, there is a risk that additional protections may cause indirect discrimination against people more likely to require them, so careful thought needs to be paid to this possibility.
I have personally had experience with a relative, an international student, who was put in such a position when her roommate inexplicably left the country, leaving her to pay the whole sum of the exorbitant rent (caused in part by the issues described above as to discrimination). While I informed her that she was better off breaking the lease, her landlord put the onus on her to secure a new tenant and made no reasonable efforts to do so himself. This caused her considerable psychological pressure at a time of high vulnerability. 
34	Are there any issues in relation to other rights and responsibilities that occur before, during, or at the end of a tenancy not discussed in this paper that should be considered in this Review?
While I believe the rules relating to the returns of bonds are generally fair and principled, I am currently in dispute with a real estate agent who has not yet returned a bond after six weeks. I am fortunate enough in a position to have secured another property and to not be in immediate need of the funds, but I appreciate that this does cause policy issues.
In order to ensure timely return of bonds, I believe that after a certain period, if the landlord has not put in an application within the required time frame of 10 business days to withhold the bond (or some indication to this effect), the bond should automatically be returned by the authority. This would put the onus on real estate agents to respond more efficiently to any issues and protect renters from the prospect of being unable to secure a new property without a bond.
Conduct of agents
37	Does the Act need to specifically deal with the conduct of agents acting on behalf of landlords, and if so what reforms would address this conduct?
I note that this is part of a separate Act and am not sure whether it should be in the current Act. However, I do believe that there is inadequate regulation of real estate agents in respect of their duties to tenants. They are currently in a position that favours the interests of landlords, and in my experience there are insufficient incentives (particularly in a competitive market) to also protect the interests of a tenant.
One method would be the creation of an agent database, discussed earlier, that would allow tenants to anonymously register their experience of an agent. Clearer dispute resolution procedures ought also to be in place to ensure that tenants feel they can escalate complaints within an agency. This is particularly important where the person is not already a tenant, but a prospective tenant, because at this point you are highly vulnerable. There should also be clearer pathways to complain to independent bodies such as an ombudsman, a self-regulatory or other body. Despite having rented for many years, I am still unaware of what avenues I have for formal complaints about a real estate agent. 

