The Victorian Ambulance Union Incorporated A01070431

Submissions regarding the Victorian Workers’ Compensation System:
Independent Review into the agent model and the Management of Complex
Claims
1.

Introduction

1.1.

The Victorian Ambulance Union Incorporated (VAU) represents approximately 4,800
paramedics and ambulance workers engaged in Victoria. As essential workers our
members are highly skilled and trained. They suffer injuries both physical and
psychological as a result of the work that they do assisting Victorians with medical
emergencies.

1.2.

We seek to provide comment on several categories of questions listed from page 19 of the
Discussion Paper into “Victorian Workers’ Compensation System: Independent Review
into the agent model and the Management of Complex Claims” 1 (“the review”) on behalf of
our members.

1.3.

This submission should be read in conjunction with the feedback provided by the VAU
during the consultation meeting conducted with Mr Peter Rozen QC, together with The
Police Association of Victoria and United Firefighters Union of Australia on 21 August
2020.

2.

Identifying and assessing complex claims

2.1.

What are the features of a claim for workers compensation that make it complex, or
at risk of being complex?

2.1.1.

The features of a claim for workers compensation that make it complex or at risk of
being complex are multi factorial.

2.1.2.

The current definition of “complex claims” is inadequate. VAU would submit that a
definition of complex claims which related to the nature and circumstances of injury
would be appropriate.

2.1.3.

In our experience the following factors play a role in determining whether the injury is
likely to become a complex claim:

1

Discussion paper dated August 2020, available here: https://s3.ap-southeast-2.amazonaws.com/hdp.au.prod.app.vicengage.files/7715/9833/4857/Discussion_Paper_Independent_Review_Workers_Compensation_2020.pdf
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The factual circumstances in which the injury occurred. If the injury occurred in
traumatic circumstances such as an assault in our experience this is likely to make
the claim complex.
The injury. If the injury is a physical injury our experience is that the more
significant the injury and the greater the likelihood of an incomplete recovery, the
more likely it is to be complex.
If the injury is a psychological injury, it is more likely to be complex. If the
psychological injury is PTSD, it is, almost without exception, a complex claim.
Support from the employer. If the member has a direct manager who is supportive
of the member lodging the WorkCover claim and the culture of the employer in
respect of the injured worker is supportive of the worker, the claim is less likely to
be complex.
Return to work. Our experience is that a supportive and functional return to work
for our member’s results in less likelihood of a complex claim.
Time off work. If the injury is likely to result in the member being unable to attend
work for an extended period of time which we would regard as a period in excess
of 3 months, the claim is more likely to be complex.
Experience of the claim’s management and the insurer. If the claim is accepted in
the first instance and the member is able to obtain approval for treatment promptly
from the insurer and has a positive working relationship with the insurer, the claim
is less likely to be complex.
Access to information in relation to their rights and entitlements. Access to the VAU
for support and information in relation to the WorkCover system or, as needs be,
advice or information from our legal representatives such that the member
understands their rights and entitlements and the process of lodging the claim and
the approval process will reduce the likelihood of a complex claim.
The individual attributes and circumstances of the member. If the member has high
levels of resilience and has a positive support system at home to assist them with
the injury, recovery and accessing treatment, it is less likely to be a complex claim.
2.2.
2.2.1.

How, and at what stage, should claims for workers compensation be assessed as
being complex or at risk of becoming complex?
Taking into account the features of a claim that are likely to make it complex, an
assessment of whether the claim is complex or is likely to be at risk of becoming
complex should occur at the time the claim is first accepted and then a further review
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should occur again at certain stages of the claim. For example, it could be assessed
again at 26, 52 and 130 weeks post injury.
2.2.2.

It would seem possible to create a checklist which could be completed by the Case
Manager at the time that the claim is accepted and a Case Manager is appointed.
The Case Manager would then complete the checklist again at certain stages of the
claim.

2.2.3.

Even at the earliest stage of the claim, much is known about the claim and its
potential to be complex. The Case Manager at the time the claim is assigned to them
has medical information from the Independent Medical Examiner report, often a
circumstance investigation report and the initiating claim documents. This information
is sufficient for the Claims Manager to make a preliminary assessment of the
likelihood that the claim is complex or at risk of being complex.

2.2.4.

The checklist could list the features that are likely to indicate a claim may become
complex and require the Case Manager to assess whether these features are present
and the extent to which they are present i.e. rate the features 0-10. This could provide
a rating that could be used as indicative of the likelihood that the claim is or is at risk
of being complex.

3.

Case management of complex claims

3.1.
3.1.1.
3.2.

3.2.1.

Are current case management practices able to support and treat the individual
needs of injured workers with complex claims?
No.
If your answer to question 5 is no, describe what needs to change in the case
management practices of complex claims so that injured workers are better
supported and treated.
Current case management system
Complex claims require a holistic approach to the worker and their individual needs
so that injured workers are better supported and treated.
The case management system requires the treating medical practitioner to request
a medical service for the worker. The Case Manager will then approve or deny the
request.
Once requested there is no time limit by which a decision must be made in respect
of the request.
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Insurers delay in making decisions has a negative impact on the injured worker,
the treating medical practitioner and often the relationship between patient and
doctor as frustration builds.
The opinion of the treating medical practitioner is often ignored in the consideration
of whether to approve the request and the opinion of carefully chosen
“Independent Medical Examiners” are used to ensure an opinion which will justify
reduction of benefits to the worker.
3.2.2.

Possible changes to current case management system
There may be value in consideration being given to a multi-disciplinary review of
complex claims and the needs of the worker. This review should not be managed
by the insurer but should be managed by the Victorian WorkCover Authority
internally.
Removing the WorkCover insurer will avoid compromised decision making by
WorkCover insurer who are motivated by financial incentives. This behaviour has
been well documented in the Victorian Ombudsman’s reports.
A review might consider the medical, social and psychological needs of the worker
and how the scheme can best support the worker. This review could occur early
(26 or 52 weeks) in a complex claim.
The review might also consider the vocational prospects of the worker and whether
medically it is considered possible that they will return to sustainable employment
with their employer, or potentially, in another form of employment and what training
needs the worker may have.
The return to work process currently occurs in isolation from the case management
of the injured worker. This is because the return to work process involves the
employer and the worker and their respective rights and responsibilities. It does not
involve the insurer.
The impact of an employer not fulfilling their obligations under the return to work
provisions of the legislation and the compliance code is considerable in a complex
claim.
The impact of the employer not understanding complex claims, psychological
injuries, the needs of the worker and the vital role that reintegrating into work
provides for the worker has considerable negative impact on the worker.
If there was a multi-disciplinary review of complex claims and information from the
review was used to assist employers with return to work this may better support the
worker.
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The current agent model and alternative models

4.
4.1.

Are there practices or procedures used by other compensation schemes, in
Australia or overseas, that maximise outcomes for injured workers that the Review
should examine?

4.1.1.

The Victorian TAC scheme does not outsource its claims management functions to
agents. This has allowed for a more holistic view of the needs of the injured person.

4.1.2.

The TAC scheme does have provision for case management decision reviews which
provide for better oversight of decisions of Case Managers.

4.1.3.

Often the chosen TAC examiner will discuss proposed treatment plans with the
treating medical practitioner and take their views and knowledge of the needs of the
injured person into account when making recommendations to the TAC.

4.1.4.

They will also undertake or coordinate multi-disciplinary reviews in order to best assist
the injured person, their needs and outcomes.

5.

Further considerations

5.1.
5.1.1.

Are there any other matters the Review should consider in meeting the Terms of
Reference?
The VAU consider the following matters as important areas of review in responding to
the terms of reference:
The regular misuse and misinterpretation of the ‘reasonable management action
defence’ by insurers for psychologically injured workers such as our members at
the VAU creates an additional barrier to pursuing their claim. In addition, it results
in financial stress, reduction in support from the employer and often an
exacerbation or aggravation of the injury making it much more at risk to become a
complex claim.
The inability of psychologically injured workers who have a permanent injury to
access lump sum compensation through an Impairment Benefit Claim unless they
have a 30% whole person impairment is unfair. It is a much more significant
threshold than is required to meet the injury threshold in a TAC Impairment Benefit
claim or indeed the injury threshold to access pain and suffering damages in a
public liability claim. Consideration should be given to reducing the threshold from
30% to 10% whole person impairment for primary psychological injury.
The inability of psychologically injured workers to reasonably access an
Impairment Benefit Claim also reduces their likely access to support and
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assistance in disputing the decision of the insurer to terminate their benefits. This is
because they are less likely to be legally represented or meaningfully connected to
the VAU at this stage of the complex claim. This has a detrimental effect on the
psychologically injured worker.

Danny Hill
General Secretary
Victorian Ambulance Union Incorporated
21 September 2020
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