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1.

Executive summary

Structure and purpose of the Review Paper
The aim of this Review of the Flora and Fauna Guarantee Act 1988 (Review Paper) is to consider
approaches to biodiversity legislation established in other Australian jurisdictions and overseas, and
to benchmark the current Flora and Fauna Guarantee Act 1988 (FFG Act) against those approaches.
Particularly, the Review Paper considers approaches to improve the efficiency and effectiveness of
the design and implementation of the FFG Act.
The Review Paper considers the following seven substantive areas for potential reform of the FFG
Act:


the objectives of the Act;



the identification of important biodiversity assets and threats;



planning for the conservation of biodiversity assets;



regulatory controls to manage activities harmful to biodiversity assets;



incentives for conservation of biodiversity assets;



evaluation, reporting, accountability and transparency; and



mainstreaming climate change into the Act.

Historical context to the FFG Act
The FFG Act was passed as an act of the Victorian Parliament in 1988 to establish a legal and
administrative structure to deal with threats to flora and fauna indigenous to Victoria at a whole of
habitat level.
To achieve its objectives, the Act creates lists of flora and fauna which are 'declared protected' or
'threatened' and thus in need of protection under the Act and it also lists 'processes' which if not
managed could post a significant threat to the survival or evolution of flora or fauna. Once listed these
species or processes are expected to become subject to Action Statements setting out the action
which the Department of Environment will take to protect a listed species, or Interim Conservation
Orders (ICOs) issued by the Minister of Environment which effectively act as an injunction with
respect to action that may impact a critical listed habitat. Other management tools are also detailed in
the FFG Act and include Management Plans, the development of a Flora and Fauna Guarantee
Strategy and public authority management agreements.
The FFG Act has been the subject of a number of consequential amendments over its 25 years of
operation, including with respect to the forum in which reviews of decisions made under the Act could
be heard. However, it has not seen significant changes to its operation over this time.
Given its broad subject area, the Act has the potential to intersect with other Victorian legislation
covering matters related to climate change, land conservation, forest conservation, environment and
planning, catchment planning and native vegetation clearing legislation.
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Objectives of the FFG Act
Of the seven areas of analysis of the FFG Act, the Review Paper first considers the objects clause of
the Act. Best practice trends for legislative drafting in recent years are for objects clauses to be
designed to be both visionary and outcomes focused. To achieve this, objects clauses should be
simply drafted, balancing the needs for objectives to be visionary against ensuring that such
objectives are outcomes focused and capable of being reported against and measured. Additionally,
they should be integrated with other legislation, and make reference to widely recognised principles,
such as the principles of Ecologically Sustainable Development (ESD).
The Review Paper finds that the objects of the FFG Act are simply and clearly drafted and balances
visionary and outcomes driven objectives. However such outcomes based objectives could be drafted
to ensure greater measurement and reporting. The Act also differs with best practice trends in that it
does not reference ESD, nor does it specifically outline the spatial level to which the Act will apply.
Given the intersections between the subject of this Act and climate change (discussed in detail in
section 11), another omission is a reference to climate change.

Identification of important biodiversity assets and threats
Best practice for identification of biodiversity assets and threats is to have the assessment,
determination and listing carried out consistently and by a scientific committee independent from
government, using best available scientific data. Members of the public should be able to
transparently follow the listing process. Lists should align with the categories and criteria set down by
the International Union for the Conservation of Nature (IUCN), and subnational lists should not be
inconsistent with national level lists. Legislation should mandate regular reviews of such lists.
The listing process under the FFG Act is carried out by the independent SAC, however the SAC is
only empowered in reviewing lists on public petition. This process under the Act is transparent; the
SAC is required to carry out a review within clear timelines, and they must publicly outline the advice
upon which they rely to decide on listing. However, this approach to listing means that the SAC is not
directly empowered to review the lists on its own accord. The lists also are not consistent with the
IUCN categories nor is there a mechanism to avoid duplication by other State or Commonwealth lists.
A further deviance between best practice and the FFG Act process is with respect to habitat
protection, particularly critical habitat. Under the Act, critical habitats can be declared by the Secretary
of the Department with respect to any taxon or community. This declaration process has a number of
gaps in meeting best practice, including that the Secretary is not required to consult with the SAC in
making a declaration, consider scientific information relating to it, or publish reasons for such a
declaration.
The FFG Act is also not consistent with international best practices in respect of strategic matters.
The Act does not require the identification of critical habitats or of key threatening processes at the
time of listing. There is also no mechanism to facilitate a strategic and priority based approach to
listing threatened species. For instance, the Act contains no powers for the Department or Minister to
create emergency listings to address imminent threats.
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Planning for the conservation of biodiversity assets
The FFG Act generally does not follow best practice trends in relation to planning for the conservation
of biodiversity assets. Planning under the Act is not mandated to be informed by ESD principles, nor
is it required to incorporate current scientific information and adaptive management principles. While
Action Statements reviewed for the Review Paper have some consistent themes, there are no
guidelines which detail the planning process, to ensure such consistency.
In respect of planning strategy as well, the FFG Act framework is at odds with international best
practice. Specifically, there is no ability to prioritise recovery planning and conservation activities
independent of listing, no way of taking account of bioregional/landscape level strategic plans, and no
guidelines for prioritisation of investments. Consideration could be given to taking an ecosystem and
landscape level approach to planning to increase the effectiveness of the Act.
The ability to measure outcomes is a further area where the FFG Act could be brought closer to
international best practice. The approach to planning under the Act does not require that plans be
designed to achieve specific objectives against which success can be measured or KPIs for
monitoring, as is the trend among biodiversity regulation presently.

Regulatory controls to manage activities harmful to biodiversity assets
While historically biodiversity regulation has followed a command and control approach, in more
recent years there has been a move to more strategic risk-based management and co-regulation
approaches. A key component of these broader approaches to regulation is ensuring that regulatory
frameworks are clear and identify impacts of biodiversity which are unacceptable and matching
offences against such acts. Additionally, regulatory responses should be commensurate to the risks of
such action to the potential harm it could cause to flora and fauna.
The FFG Act does not utilise some of the broader regulatory tools which are now used in biodiversity
legislation globally and elsewhere in Australia. While enforcement officers are given clear powers to
carry out investigations under the Act, they are not empowered to take a proportionate or graded
approach to enforcement of flora and fauna offences. The Act also does not take a risk based
approach in relation to the issuance of licences or permits. Third parties are also not given explicit
authority to enforce provisions of the Act.

Incentives for conservation of biodiversity assets
Incentives are used in international and domestic legislative frameworks as a positive tool to promote
conservation and biodiversity outcomes on private land. Some of the incentive measures which are
used in such legislative regimes include creating a statutory duty of care to protect biodiversity on
such land, facilitating a market for landholders to opt-in to supply ecosystem services such as through
bio-banking or offset markets and providing clear guidelines on entering into conservation
agreements.
While the FFG Act includes in its objectives that it will include incentives for biodiversity asset
conservation, no provisions provide for incentives in the body of the Act. In this sense the FFG Act is
not consistent with international standards.
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Evaluation, reporting, accountability and transparency
Transparency plays an important role in safeguarding the quality of the environment, and is thus a key
part of regulatory measures in biodiversity legislation. Some of the key transparency features of best
practice legislative frameworks are that the laws clearly outline the identity of the decision maker,
guide relevant matters to be considered by the decision maker and the weight to be given to such
matters. Best practice regulatory frameworks also usually include a requirement that decision makers
give reasons for their decisions, a time frame for decision making and processes for periodic reviews
of performance and appeal rights to subjects of such decisions.
The FFG Act conforms to many of the international best practices in respect of transparency, but in a
manner which is inconsistent across the provisions of the Act. The Act is quite clear about decision
makers for decisions under the Act. However it does not always provide clear guidance to decision
makers about the relevant factors they can consider in making their decisions. For instance no
relevant considerations are listed with respect to the making of a declaration of critical habitat. This
inconsistency is reflected in other areas as well. For instance the Act does not provide timeframes for
decision makers to make their decisions, save for some listing processes of the SAC and the
issuance of ICOs.

Mainstreaming climate change into the Act
The impacts of climate change as a key threatening process is identified as a key thematic area for
best practice biodiversity legislation. Usually through such legislative frameworks administrators are
authorised to manage climate change threats at different scales. One of the ways that decision
makers are empowered to do this is to take account of climate change as a relevant consideration in
decision making. The FFG Act does not expressly refer to climate change as a relevant consideration,
however habitat loss from climate change is identified as a threatening process.
The Climate Change Act 2010 (Vic) (CCA) creates an obligation on decision makers to consider
climate change considerations in their decision making process. A number of decisions to be made
under the FFG Act are captured by the CCA, including with respect to amendments to the Flora and
Fauna Guarantee Strategy and the issuance of an Action Statement. This notwithstanding, the
relationship between the Acts is not well understood and does not appear to have led to a consistent
assessment of climate change impacts on biodiversity.
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2.

Introduction and Context

International
2.1

The past two decades have seen a number of significant developments in environmental law
and policy. Whilst many countries have had national parks and reserve systems in place for a
considerable time, it was not until the late 1960s and early 1970s that countries started to
introduce laws to address specific elements of biodiversity.

2.2

The Endangered Species Act 1973 (US) (ESA) was considered ground breaking when
enacted. The purpose of the ESA is to provide a means by which the ecosystems upon which
endangered species and threatened species depend may be preserved. The ESA put in place
a system that enables species that are endangered or threatened to be listed. Once listed, a
number of other measures are triggered to preserve the habitat critical to the survival of those
species.

2.3

The ESA was long considered best practice in the regulation and management of threatened
and endangered species (and is still considered so by many commentators). It has been used
as a model for the biodiversity laws of many national and sub-national jurisdictions, including
in Australia. However, there have also been some significant developments in the global
understanding of biodiversity management which have led to new approaches being adopted
and which have informed more recent laws.

2.4

Of those developments, the adoption of the Convention on Biological Diversity (CBD) in 1992
is perhaps most notable. The CBD has, at its heart, the objective of conserving biological
diversity, the sustainable use of its components and the fair and equitable sharing of benefits
arising out of the utilisation of genetic resources. Implementation of the CBD is guided by the
principles of ecologically sustainable development (ESD). ESD principles are now referred to
in a number of environmental laws, including many of the biodiversity laws assessed for this
Review Paper.

2.5

The CBD requires parties to the Convention to, amongst other things:

2.6

(a)

develop a national strategy and plan a program for the conservation of biological
resources and to integrate, as far a possible and appropriate, the conservation and
sustainable use of biological diversity into sectoral and cross-sectoral plans and
polices;

(b)

develop or maintain necessary legislation and/or other regulatory provisions for the
protection of threatened species and populations for in situ conservation; and

(c)

introduce appropriate procedures for environmental impact assessment of proposed
projects that are likely to have significant adverse effects on biological diversity.

In Australia, the Endangered Species Protection Act 1992 (C'th) was one of the first Acts to
implement the CBD. It has since been replaced by the Environment Protection and
Biodiversity Conservation Act 1999 (C'th) (EPBC Act) which sought to provide a more
integrated approach to biodiversity, putting many of the federal government's responsibilities
under the one statute, governed by the principles of ESD.
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2.7

In parallel, the World Conservation Union (IUCN) has also undertaken extensive research and
policy work related to its core thematic areas of species survival and protected areas. The
IUCN Red List of Criteria and Categories provides a framework for classifying species at high
risk of global extinction. This classification system is considered an objective way of
determining species at risk and has been widely adopted by jurisdictions around the world.

2.8

Whilst the focus on the conservation and recovery of threatened and endangered species is a
key aspect of biodiversity laws, in recent years there has been a growing understanding of the
need to apply an ecosystem based approach. The ecosystem approach is a strategy for the
integrated management of land, water and living resources that promotes conservation and
sustainable use in an equitable way. Increasingly biodiversity laws are seeking to apply this
approach, through the recognition of ecosystems as protected matters and by looking to focus
on habitat protection more generally.

2.9

The past 20 years has also seen an increasing awareness of the impacts that climate change
is having, and will have, on biodiversity. Many species, populations and ecosystems are
vulnerable to the impacts of climate change, and climate change is also likely to exacerbate
conventional threats. Addressing climate change risk requires a flexible approach, generally
known as adaptive management. A number of countries are beginning to mainstream climate
change adaptation into their biodiversity management strategies and, in some instances, their
legal frameworks. Linked to this is the application of protective measures at the bioregional or
landscape level, as many experts see this as the most appropriate scale to provide the
flexible protections required in the face of uncertainty.

2.10

A final emerging theme in modern biodiversity laws is the use of market-based mechanisms
to promote conservation, in particular on private land. The past decade has seen government
incentives (including tax incentives) being paid to landholders who enter into conservation
agreements, an increasing use of tenders for limited biodiversity funding, and habitat and biobanking schemes which create a market in biodiversity offsets. Whilst the majority of
conservation efforts remain in protected areas and on public lands, the use of private
conservation areas, in particular to provide corridors and buffers to manage adaptation, is
expected to increase (provided adequate incentives are provided).

Victoria
Brief history of the adoption of the FFG Act - political and environmental drivers
2.11

The Flora and Fauna Guarantee Bill was introduced into Victoria's Lower House on 21 April
1988 by The Honourable Joan Kirner, the then-Minister for Conservation, Forests and Lands
from the Australian Labor Party (ALP). The second reading speech introducing the Bill set out
its rationale. From an environmental perspective, Ms. Kirner argued that the Bill was needed
to reverse the rapid extinction of native flora and fauna species in Victoria. As Ms. Kirner
noted in her speech:
…our native species are in peril. In fact, they face the greatest threat to their survival that has
occurred in the whole history of evolution. Our records show that at least 20 species of
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mammals, 2 species of birds, and 35 species of vascular plants have vanished from Victoria
in the space of 150 years.
2.12

Ms. Kirner argued that the Bill was required to broaden the Government's powers already
contained in the Wild Flowers and Native Plants Protection Act 1958 and the Wildlife Act
1975. The Bill was intended to deal with threats to flora and fauna at a whole habitat level,
whereas the earlier Acts simply dealt with individual threats to flora and fauna such as the
killing, or collecting of species. Notably, the Bill established the following elements which went
beyond the scope of the then-existing flora and fauna legislative framework:
(a)

a Scientific Advisory Committee to advise the Minister on whether a species or
community of flora and fauna is threatened and whether a particular process is a
threat to such species. The Bill also allows the Committee to provide advice to the
Minister in managing habitats for such species;

(b)

a flora and fauna management plan including public consultation to protect flora and
fauna at a habitat level; and

(c)

a key new power, being an interim conservation order (ICO), issued by the Minister as
a last resort to protect a threatened taxon or community.

2.13

The Bill was initially met with some criticism from farming communities, advanced particularly
by the Farmers Federation of Australia and the National Party of Australia, about the impact
that it would have on farmers' use of their private lands. To address these concerns, the
Minister held extensive consultations in late 1987 with affected communities. The nature of
the concerns related to, among other things, the compensation mechanism for landholders
subject to an ICO, the list of species which were listed as threatened under the Bill and the
discretionary powers of the Minister in exercising ICO orders.

2.14

At the time the ALP did not control the Legislative Council. As the National Party opposed the
Bill, the ALP needed the support of the Liberal opposition to get it through the Council. The
ALP received the opposition's support for the Bill following some amendments to it in May
1988. One concern raised by the Liberal Party during debates in the Legislative Council,
although not one which was detrimental to their support, was that the Bill was unnecessary.
The Liberal Party argued that the Bill's objectives could have been achieved by making
amendments to the existing Wildlife Act and Wild Flowers and Native Plants Protection Act
instead.

Summary of key amendments over the past 25 years
2.15

Two key amending Acts comprise:
(a)

the Flora and Fauna Guarantee (Amendment) Act 2000 No. 10 (FFG Amendment
Act); and

(b)

the Tribunals and Licensing Authorities (Miscellaneous Amendments) Act 1998
(Tribunals Act).
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Flora and Fauna Guarantee (Amendment) Act 2000 No. 10
2.16

The FFG Amendment Act chiefly amended the listing process under the FFG Act. The FFG
Amendment Act introduced different listing categories, namely; "excluded", "processes" and
"threatened" lists (essentially renaming the old Schedules 1, 2 and 3 of the FFG Act). These
new lists had the following purposes:
(a)

the "excluded" list particularises taxa which pose a serious threat to humans;

(b)

the "processes" list specifies potentially threatening processes; and

(c)
the "threatened" list provides for the listing of taxa or communities of threatened flora
and fauna.
2.17

The FFG Amendment Act incorporated certain processes, species and communities into
these lists "without further recommendation", thereby effectively incorporating the old
schedules to the FFG Act.

2.18

In terms of procedure for listing, the FFG Amendment Act stipulated that the Minister must
consider a recommendation of the Scientific Advisory Committee prior to making a
recommendation to the Governor in Council. The Governor in Council then produced the final
list. The Governor in Council was also empowered to amend or repeal all or part of any list.

Tribunals and Licensing Authorities (Miscellaneous Amendments) Act 1998
2.19

The Tribunals Act instated the Victorian Civil and Administrative Tribunal (VCAT) as the forum
for administrative review of the FFG Act, replacing the Administrative Appeals Tribunal (AAT).
Further, the Tribunals Act set out the instances and time-frames wherein a person may apply
to VCAT for review. The Tribunals Act amended the FFG Act so that a person may seek
review of:
(a)

an Interim Conservation Order (ICO) made under the FFG Act;

(b)

a decision made under an ICO that affects their interests;

(c)

a decision to suspend that person's licence, permit; or

(d)

authorisation under s 38 of the FFG Act.

2.20

The Tribunals Act also empowered a person to seek a declaration with respects to the validity
of a requirement, prohibition or decision made under s 41A of the FFG Act .

2.21

The Tribunal Act also introduced new section s 41B of the FFG Act, which binds the VCAT to
1
take planning schemes, or policies and agreements affected by other legislation into account
in determining an application for review.

External reviews of the operation of the FFG Act
2.22

Major non-government reviews of the FFG Act have included:
(a)

Lawyers for Forests, 'Review of the Flora and Fauna Guarantee Act 1988 (VIC)' 2002;

(b)

Environment Defenders Office, 'Where's the Guarantee? Implementation and
Enforcement of the Flora and Fauna Guarantee Act 1988 & Wildlife Act 1975' 2012.
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Available at:
https://envirojustice.org.au/downloads/files/law_reform/edo_vic_wheres_the_guarante
e_report.pdf ; and
(c)

2.23

Australian Network of Environmental Defender's Offices Inc, 'Assessment of the
adequacy of threatened species & planning laws' updated September 2014.
Commissioned by the Places You Love Alliance, and available at:
https://www.acfonline.org.au/sites/default/files/resources/Assessment%20of%20the%
20adequacy%20of%20threatened%20species%20%20planning%20laws%20Sept14.
pdf

In addition, the government has published the following audit:


Victorian Auditor-General, 'Administration of the Flora and Fauna Guarantee Act
1988' 2009. Available at: http://www.audit.vic.gov.au/publications/2008-09/flora-faunafull-report.pdf

Relationship of the FFG Act to other Victorian Legislation
2.24

Land use, biodiversity, and flora and fauna management are housed in a plethora of
legislation across the State of Victoria.

2.25

There are a series of Acts which empower the State to create conservation areas on Crown
and private land. While these acts are useful for protection of flora and fauna species in
particular areas they do not holistically consider the approach to protection across habitats,
an issue addressed through the provisions of the FFG Act.

Climate Change Act 2011
2.26

The Climate Change Act 2011 (Vic) (CCA) lists a number of decisions made under the FFG
Act where climate change is to be taken into account, in accordance with the requirements of
the CCA.

Land Conservation Act 1970
2.27

The Land Conservation Act 1970 focuses on improving and conserving Crown land for its
environmental value. The Act established the Land Conservation Council authorised to carry
out investigations and make recommendations to the Minister about the use of Crown lands in
Victoria for conservation purposes.

The Victorian Conservation Trust Act 1972
2.28

This Act allows for flora and fauna protection on private land, by establishing the Victorian
Conservation Trust. The Trust is empowered to establish enduring covenants to conserve
flora and fauna, with such covenants recorded on land titles.

Conservation Forests and Land Act 1987
2.29

This Act allows the Minister to make Codes of Practice conserving State's lands, waters, flora
and fauna applying both to freehold and Crown land.
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Parks Victoria Act 1988
2.30

The Act establishes Parks Victoria, an authority responsible for providing services to the State
and its agencies for the management of parks, reserves and other public land. With the
approval of the Minister, it may also provide land management services to the owner of any
other land used for public purposes. The Act requires that, in carrying out its functions, Parks
Victoria must not act in a way that is not environmentally sound.

Wildlife Act 1975
2.31

The FFG Act is also complemented by the Wildlife Act 1975, which includes controls and
prohibitions with respect to protected fauna. As is discussed below, the FFG Act includes
prohibitions and controls with respect to the handling of protected flora and fish species, but
other fauna species are covered in the Wildlife Act.

2.32

The Wildlife Act establishes procedures to promote the ‘protection and conservation of
wildlife’ including the ‘prevention of taxa of wildlife from becoming extinct’ and the ‘sustainable
use of and access to wildlife’. The Act regulates the conduct of persons engaged in activities
concerning or related to wildlife. The protection of wildlife and wildlife habitat under the Act
are subject to a system of licenses, permits and authorisations.

2.33

The FFG Act also intersects with a number of laws related to land use and planning:

Environmental Effects Act 1978
2.34

This Act establishes an Environment Impact Assessment (EIA) regime in Victoria. The Act
requires an EIA in relation to project that the Minister for Planning determines are capable of
having a significant impact on the environment. The Minister is responsible for determining
whether an EIA is required and the conditions upon which a project will be able to proceed if
so.

2.35

This Act interrelates to the FFG Act in so far as the Minister for Planning may consider flora
and fauna matters in his/her determination. There is no EIA process under the FFG Act, and
no requirement under the FFG Act for the Minister for Planning to consider the listing of
species, communities of threatening processes under the FFG Act.

Planning and Environment Act 1987
2.36

This Act establishes a framework for planning the use, development and protection of land in
Victoria. The Act is enabling legislation which does not prescribe rules on planning but sets
out procedures for preparing and amending the Victoria Planning Provisions and planning
schemes, obtaining permits under schemes, settling disputes, enforcing compliance with
planning schemes, and other administrative procedures. Like the Environmental Effects Act
there is no requirement under this Act to consider the listing of species, communities or
threatening processes under the FFG Act.
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Catchment and Land Protection Act 1994
2.37

This Act created a number of Catchment Management Authorities. These authorities are
statutory corporations which focus on tackling issues related to salinity, invasive species and
waterways management. The Authorities thus work on improving landscape conditions which
may have the same objectives as the FFG Act.

Native vegetation clearing regulations
2.38

Victoria's native clearing regulations create a regime for permitted clearing of certain
vegetation. The objective of the regulatory regime is to ensure no net loss in the contribution
made by native vegetation to Victoria's biodiversity. The regulatory framework does this by
allowing clearing to occur in certain low-risk areas, as marked on a Risk Map of the State's
vegetation areas.

Major Transport Projects Facilitation Act 2009
2.39

This Act gives the Minister for Planning power to make a decision to fast track approvals for
transport projects declared 'major' by the Premier.
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3.

Objectives of the FFG Act Comparative Review Paper

Background
3.1

The aim of this Review Paper is to consider approaches to biodiversity legislation established
in other Australian jurisdictions and overseas which are proving successful or which offer
innovative responses to the trends identified above. With those approaches identified, this
Review Paper compares and benchmarks them with the current FFG Act.

Analytical Framework for Review Paper
3.2

This Review Paper analyses legislative approaches to biodiversity conservation having regard
to their efficiency and effectiveness (including cost-effectiveness) and the ability of alternative
or innovative approaches to be applied in Victoria.

3.3

In the context of this Review Paper, efficiency means a comparison between the inputs used
in a certain way and the produced outputs. In a regulatory context, it refers to the level of
effort (both monetary and non-monetary) to achieve the regulatory objective.

3.4

Effectiveness refers to the relationship between goals and achievements i.e. how does
regulation contribute to achieving the goals of the legislation. Procedural effectiveness has
been defined as an institution's tendency to make decisions quickly, transparently and with
minimal transaction costs. Associated with this is the expectation that government will
maintain a clear, obvious and straightforward set of decision-making procedures which
guarantee a certain level of procedural regularity and speed for regulated groups. Substantive
effectiveness assesses the quality of the policy choices made as part of a biodiversity
management approach.

2

3.5

Regulation is cost-effective when it achieves the desired outcome at a lower cost than
alternatives. Costs will vary according to the type of instrument used to regulate. For example,
the costs associated with investigation and prosecution may be substantially higher than riskbased auditing of activities or administering market-based measures. However, the choice of
regulatory tool will need to balance expectations of the community in respect of the effort
taken by regulators to achieve the goals of the legislation.

3.6

In relation to best practice, the consensus amongst the experts we have consulted is that
there is no one "model" biodiversity law. In many instances, the reasons why jurisdictions are
achieving better outcomes for biodiversity and for stakeholders is due to widespread
community support for the measures adopted and the availability of resources to enable
implementation. This notwithstanding, there are a number of regulatory approaches which
can facilitate clearer laws that are better able to be guide processes and decision making,
which we explore below.
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Review Structure
3.7

3.8

This Review Report focuses on seven key themes set out below. The paper is structured with
subsections to correspond to each of these key themes:
(a)

the objectives of the law;

(b)

the identification of important biodiversity assets and threats;

(c)

planning for the conservation of biodiversity assets;

(d)

regulatory controls to manage activities harmful to biodiversity assets;

(e)

incentives for conservation of biodiversity assets;

(f)

evaluation, reporting, accountability and transparency; and

(g)

mainstreaming climate change into regulation.

In the summary for each section, the Review Report identifies the core principles which
emerge from each of the themes. These principles form a checklist of items against which the
FFG Act is benchmarked. Sections 14 - 21 of this paper then applies the checklist to FFG Act
and identifies where there may be gaps in the regulatory approach adopted in 1988.
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4.

Methodology

4.1

The methodology used to develop this Review Paper involved legal analysis and interviews.
Specifically we carried out:
(a)

desktop research and analysis of biodiversity laws across Australia at a
Commonwealth and State level and in a number of overseas jurisdictions, including
the United States (US), Canada, the European Union (EU) and its Member States,
New Zealand, Norway, Finland, Japan, South Africa, Costa Rica, Mexico, Vietnam,
Bhutan, and Switzerland;

(b)

a survey of and unstructured interviews with environmental lawyers from Baker &
McKenzie's global network of offices, seeking practical commentary on how
biodiversity laws are working in practice in several of the jurisdictions noted above at
(a);

(c)

interviews with a number of leading legal, policy and scientific experts to canvass their
view on what constitutes sound legal frameworks to promote biodiversity
conservation. A list of those experts consulted is provided at Appendix A; and

(d)

consultations with officers at the DELWP.

www.bakermckenzie.com
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5.

Approaches to Objectives

Summary
5.1

The characteristics of best practice objects clauses in biodiversity legislation include objects
which:
(a)

are simply and clearly drafted so as to provide clarity to guide interpretation of the
legislation;

(b)

balance visionary objects with more outcomes / process driven objects and temper
that vision so that the stated object is achievable;

(c)

are outcomes based and expressed in a form that is measurable and capable of
being reported against;

(d)

are integrated with primary and secondary legislation;

(e)

at a minimum, require consideration by decision-makers of, and ideally state that the
exercise of discretions, powers and functions should be consistent with, the objects of
that legislation;

(f)

reference the application of Ecologically Sustainable Development (ESD) as a core
principles to guide actions under the legislation;

(g)

identify the scale at which actions are to be undertaken (e.g. bioregional / State) to
achieve the object; and

(h)

do not include internally conflicting objects, not conflict with the legislation as a whole
or closely related legislation more broadly, or if there are such conflicts then these
there should be a clear indication of proprieties to resolve such conflict.

Analysis
Introduction
5.2

The objects clause of an Act ordinarily describes the aim or outcome that the law is trying to
achieve. Objects can take many forms: they can be a historical recital of circumstances that
have lead to the development of the law; a summary of the key substantive provisions of the
law; or they may be aspirational.

5.3

As the Australian Panel of Experts on Environmental Law notes, objects play an important
role in setting goals for legislation, but if they are vague or poorly defined, they will be
inefficient. Many objects clauses in current environmental and biodiversity laws are overly
long and unduly complex and there are many examples of objects being internally
inconsistent. To avoid this, the Panel recommends that objects be drafted in plain, simple
language which is specific to the context of the particular law.

5.4

When developing objects for biodiversity laws, the starting point is to understand what is the
fundamental goal of the law. The objects clause then plays an important part in assisting in
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future interpretation of the law and in shaping how substantive provisions of the law are then
applied.
5.5

It also is important to consider how objects are used when thinking about their drafting. There
are three elements to this. The first is that objects may be directly linked to decision making
powers and the exercise of discretions under the Act. For example, the law could require that
a decision be made only if consistent with the objects of the Act. Second, the objects may be
linked to performance standards or outcomes in the legislation with functions carried out
under the Act being benchmarked against the objects for the purposes of monitoring and
reporting. Third, objects are often used to assist in the interpretation of the law in Court
proceedings, particularly where there is uncertainty regarding the way in which a power or
discretion can be exercised.

5.6

We note that the strength of an objects clause or a particular object is largely determined by
its link to the substantive provisions of the legislation. A weak form of linking may solely be to
take the object into consideration, whilst stronger formulations may require decisions to be
consistent with, or not inconsistent with the objects. It is also possible to prioritise certain
objects by making them 'fundamental' considerations for decision makers.

Trends and emerging approaches to objectives in biodiversity laws
Moving from visionary to operational
5.7

At the time when the early biodiversity laws were drafted in the 1970s, there was a practice of
expressing objects of legislation as high level visionary or aspirational goals. However, in
more recent years, there has been a recognition that these types of objects are not
necessarily helpful or achievable. In this regard, some high level objects provide an aim, but
not guidance, on how conservation, prevention and promotion will be achieved. For example,
while the object to prevent extinctions (common in a number of biodiversity laws) is a
visionary goal, from a practical perspective, it is may be an unachievable goal. Similarly,
some objects which are visionary can be impractical when applied to real life situations.

5.8

Recognising the limitations of visionary objects, a number of more recent statutes have
adopted more operational or process focused objects which provide greater certainty as to
what is to be achieved and how it is to be achieved.

5.9

An example of an objective which is both visionary but measurable is found within Victorian
land clearing rules. Originally the objective of such rules was to achieve "a reversal, across
the entire landscape, of the long-term decline in the extent and quality of native vegetation,
3
leading to a net gain". The current intention of site-based clearing regulation in Victoria is to
achieve the environmental standard of "no net loss in the contribution made by native
vegetation to Victoria's biodiversity". The new objective is seen as better accounting for the
4
value of the native vegetation in terms of biodiversity.

5.10

Increasing the clarity of an objective does not necessarily entail making it more specific.
Indeed, a recent trend among biodiversity laws, has been to reduce the number and
specificity of objects that a law contemplates. There are two competing reasons for this. One
may be to increase flexibility and agility in decision making under the law. Another may be to
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prevent, or at least make more difficult, judicial review by the Courts of the exercise of powers
5
under the statute by the Executive.
5.11

Further examples of objectives which combine a strong vision with an operational focus are
discussed in more detail below.

Principle of Ecologically Sustainable Development
5.12

An important substantive trend in biodiversity law objects is the inclusion of references to the
6
principles of ESD

5.13

A number of environmental laws, particularly in Australia, reference the goal of supporting,
contributing, promoting or achieving ESD. The consistent application of ESD principles
(supported by the growing body of judicial interpretation of those principles) provides a degree
of certainty regarding the impacts of natural resource management decisions on the
environment so that stakeholders have a socially acceptable standard against which they can
measure the impacts of a proposal when deciding whether to take actions that affect the
environment.

5.14

The challenge with expressing ESD as a goal of legislation is that when done in vague and
ambiguous terms the result may be that the principles are given a divergent set of meanings
7
or act as a barrier to implementation. As Preston CJ has noted "hortatory statements of
principle and aspirational goals are insufficient; the grand strategy must be translated into
8
action."

5.15

The Environment Protection and Biodiversity Conservation Act 1999 (C'th) (EPBC Act)
provides an example of legislation that defines ESD comprehensively and then includes
9
mechanisms to support the application of the principles.

5.16

In NSW the Protection of the Environment Operations Act 1991 (POEO Act) s.6(2) effectively
aims to provide a guide for achieving ESD - stating that [ESD] can be achieved through the
implementation of the precautionary principle and the principles of intergenerational equity,
conservation of biological diversity and ecological integrity and improved valuation pricing and
10
incentive mechanisms.

5.17

The Hawke Review of the EPBC Act in 2009 conceded that use of ESD as an objective is an
effective way to harmonise biodiversity laws and noted that there was no other credible way
11
to provide an integrative framework to do this.

Engagement of the Private Sector / Private Landholders
5.18

In recent years there has also been a shift in responsibility for biodiversity conservation from
the public and not-for-profit sector towards greater efforts by the private sector. This has been
reflected in objects that provide for shared responsibility across the community. Four
Australian jurisdictions, Victoria, the ACT, Tasmania and NSW have, within natural resource
legislation, objects which variously promote and encourage the concept of a shared
responsibility for the environment which can include public education and best use of local
knowledge and expertise.
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5.19

Linked to the concept of shared responsibility is a greater recognition of the need to provide
positive incentives to carry out conservation on private property. A number of natural resource
laws have included this in their objects, such as the Native Vegetation Act 1991 (SA) which
states that an objective is "the provision of incentives and assistance to landowners to
encourage the commonly held desire of landowners to preserve, enhance and properly
manage the native vegetation on their land". In Tasmania the Threatened Species Protection
Act 1995 (Tas) provides for incentives which encourage co-operative agreements for land
12
management to conserve flora and fauna, land management plans and compensation.

What types of objectives provide vision and certainty for stakeholders?
Objectives that contextualise a vision
5.20

Visionary objects do have an important role in legislation as they set the overarching values
that will guide the interpretation and implementation of the law. The key to drafting objects
that provide vision is to do so in a way that allows stakeholders to understand the context in
which that vision is being applied.

5.21

A good example of an object which provides vision is Norway's Act 23 of 2009 relating to the
management of biological, geological and landscape diversity (Nature Diversity Act). The
object of the Nature Diversity Act is "to protect biological, geological and landscape diversity
and ecological processes through conservation and sustainable use, and in such a way that
the environment provides a basis for human activity, culture, health and well-being, now and
13
in the future, including a basis for Sami culture." This is described by the World Future
14
Council as a very comprehensive goal and exposes the main driving factors behind the law.

Objectives with concise language
5.22

The language used when drafting objects is also important to provide certainty.

5.23

Concise language can help to clearly articulate a law's vision. In Western Australia, the
objects clause of the Biodiversity Conservation Bill 2015 (WA Biodiversity Bill) is limited to
conserving and protecting biodiversity and promoting the ecologically sustainable use of
biodiversity, in accordance with the principles of ecologically sustainable development. This
relatively concise objects provision provides a clear guide to decision-makers, and removes
the potential for conflict between different objects that arises where there is a lengthier objects
provision.

5.24

Additionally words such as 'to promote', 'to provide', 'to assist' and 'to recognise' can be useful
terms to make an object concise. The EPBC Act provides a good example of a law which
uses these terms effectively in its objective. Similarly, the Water Management Act 2000
(NSW) states as an objective that in complying with the act decision makers are to "apply"
ESD principles.

How are objectives best drafted to improve interpretation and implementation?
5.25

15

Preston CJ lists four drafting methods that can improve the efficacy of objects clauses:
(a)

identify the intended purpose with greater precision by considering the intended
purpose and draft the objects clause to articulate that purpose;
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(b)

the language describing each object must be sufficiently specific to precisely identify
what falls within and outside of the ambit of the object;

(c)

if there is potential for conflict, either within an object or between objects, the clause
should indicate the priorities for resolving the conflict;

(d)

the objects clause should influence the exercise of discretionary powers, not merely
by using an object as a tool for statutory interpretation but by providing that decision
16
makers have regard to the objects when exercising their powers and functions.

5.26

The weight given to the objects will depend upon the formulation of the decision-makers
consideration. That is, whether the language used is to, for example 'consider' or, 'act
consistently with' the objects' clause.

5.27

The decision-maker's consideration can be formulated so that they are required to give
'paramount consideration' to a particular object. For example, s 1703(1) of Michigan's Natural
Resources and Environmental Protection Act of 1994 makes the State of Michigan's
paramount concern "the protection of its natural resources from pollution, impairment or
destruction".

What types of objectives can be used to inform planning, processes and
implementation?
Objects framed around outcomes/processes
5.28

5.29

Describing objects in an outcomes or process based way can assist in guiding how they are
to be applied. Objects (c) - (f) of the Threatened Species Conservation Act 1995 (NSW) (TSC
Act) are examples of process/mechanism objectives. They state that the objects are:
(c)

to protect the critical habitat of those threatened species, populations and
ecological communities that are endangered, and

(d)

to eliminate or manage certain processes that threaten the survival or
evolutionary development of threatened species, populations and ecological
communities, and

(e)

to ensure that the impact of any action affecting threatened species,
populations and ecological communities is properly assessed, and

(f)

to encourage the conservation of threatened species, populations and
ecological communities by the adoption of measures involving co-operative
management.

Another good example of objects that are process/outcomes focused is found in the Nature
Conservation Trust Act 2001 (NSW) (NCT Act) as follows:
(1)

to protect and enhance natural heritage (including any cultural heritage
associated with natural heritage) by:
(a)

encouraging landholders to enter into cooperative arrangements for
the management and protection of urban and rural land in private
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occupation that is significant for the conservation of natural heritage
(and any cultural heritage associated with natural heritage)
(b)

providing mechanisms for achieving conservation of that heritage;

(c)

promoting public knowledge, appreciation and understanding of:
(i)

natural heritage (and any cultural heritage associated with
natural heritage)

(ii)
5.30

the importance of conserving that heritage.

The first of these objectives is high level outcome focused and the rest are
process/mechanism focussed.

Objects which enable performance measurement
5.31

The ability to measure the performance of legislation against its objects depends upon
whether the object is expressed in language that provides quantifiable outcomes and which
allows for the measurement of performance and an evaluation of whether the laws meet the
objectives. Importantly these should also enable interventions to be modified if they are
17
underperforming.

5.32

Examples of measurable goals include objects which state the timing of when an object ought
to be achieved or is fulfilled.

5.33

At an international level, the CBD's Aichi Biodiversity Targets (Aichi Targets) set out
18
international standards for biodiversity conservation objectives. Targets include: integrating
biodiversity values into development, including national accounting and requiring that
governments, business and stakeholders at all levels have taken steps to achieve or have
implemented plans for sustainable production and consumption and have kept the impacts of
use of natural resources well within safe ecological limits. The measurability of the Aichi
Targets is simply that they demand that the 20 Targets be achieved by 2020.

5.34

In NSW, the Native Vegetation Act 2003 (NSW) (NV Act) includes as an object to "prevent
broadscale clearing unless it improves or maintains environmental outcomes". This
measurable high level outcome which is supported by scientific methodology contained in the
Environmental Outcomes Assessment Methodology (EOAM). This objective sets a clear legal
19
test that can be applied objectively using scientific methodology . Despite some criticisms,
scientific methodologies such as the EOAM and the Biodiversity Calculator provide integrity,
credibility, objectivity and transparency ensuring decisions are based on science rather than
subjective view of decision makers.

5.35

Fitzpatrick provides the following examples of objectives and the approach by which their
20
outcomes could be measured:
(a)

An object that states that "habitat required to secure threatened species and
biodiversity is mapped and conserved" requires the habitat requirements of
threatened species to be documented which is an important management
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requirement; this information would contribute to integrated place based management
of multiple species; it would be measurable; it may help prevent avoidable extinctions.
(b)

An object that states that "habitat that is required for biodiversity and threatened
species is appropriately managed to conserve the threatened species" could be
assessed in terms of meeting pest population standards, measures of regeneration,
measures of vegetation health.

(c)

An object that requires "improved ecological connectivity of required habitat on private
and public land" could be tracked through reports on state coverage and
implementation of corridor plans, area of remnants secured in reserves, covenants
and landholder agreements.

(d)

An object of "adopting a more integrated, systematic approach to managing
biodiversity and threatened species at multiple scales" could be assessed against
how biodiversity is incorporated into varies plans such as Regional catchment
strategies and into annual reports and a small number of standard indicators to be
included in annual reports could be developed.

What types of objectives support practical and efficient outcomes?
5.36

The Final Report on NSW Biodiversity Legislation by the Independent Biodiversity Review
Panel provides some valuable considerations with respect to the question about how to frame
objectives such that they result in practical and efficient outcomes.

5.37

The Panel concluded that a simpler set of legislative objects was needed in NSW biodiversity
legislation. The Panel recommended that the objects should be clearer about what the
legislation is seeking to achieve, internally consistent, measurable, give clear guidance to
decision makers (including courts) and not conflict with the objects of closely related
21
legislation. Objects should also focus on outcomes and performance, rather than on process
22
and prescription. This is consistent with the view of a number of the legal experts we have
consulted.

5.38

The Panel recommended that the overarching object of a new Biodiversity Conservation Act
ought to be:
"To maintain a healthy, productive and resilient environment for the greatest wellbeing
of the community, now and into the future, consistent with the principles of
ecologically sustainable development."

5.39

23

The recommended core objects to support this overarching principle include:
(a)

24

conserving biodiversity and ecological integrity at bioregional and state scales by:


taking conservation and threat abatement action to slow the rate of
biodiversity loss;



facilitating prioritised investment in conservation on private land to conserve
biodiversity and increase ecosystem services;



effectively regulating high-risk human interactions with wildlife;
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(b)

(c)

5.40

ensuring that land management activities appropriately protect biodiversity
and ecosystem services,

facilitating sustainable development by:


establishing market-based conservation mechanisms that avoid, minimise
and offset the environmental impacts of development at landscape and site
scales;



establishing a single method to assess the environmental impacts of
proposed development and conservation management actions,

to improve and share knowledge about the status and values of biodiversity and
ecosystem services and effectiveness of conservation actions by:


assessing the extinction risk of species and ecological communities through a
rigorous and independent scientific process;



collating and sharing data, and monitoring, evaluating and reporting on the
status of biodiversity and ecosystem services including the effectiveness of
conservation actions;



drawing on expert advice and knowledge to assist the Minister in
implementing the Act.

In our view, these recommendations provide a sound basis for any biodiversity law.
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6.

Approaches to Identifying Biodiversity Assets

Summary
6.1

The characteristics of best practice identification of biodiversity assets will ordinarily have
regard to the following:


be based on best available current scientific information, using a consistent approach
to assessment;



the assessment and determination for all listing (species and habitat) should be
undertaken by a scientific committee independent from government. That committee
should be proactive in developing / reviewing the lists rather than solely responding to
public nominations and should consider adopting a preventative approach to
managing biodiversity risks;



where lists are used, they should align listing categories and assessment criteria for
threatened species and ecological communities with those of the IUCN;



critical habitat (or areas of special biodiversity importance such as areas of species
diversity, climate refuges, connectivity and migratory importance) and key threatening
processes for species and populations should, where possible, be identified at the
time of listing;



emergency listing powers should be available to address imminent threats to
biodiversity;



State legislation should facilitate coherence / harmonisation with the listings process
adopted by the Commonwealth (and ideally other States and Territories) to avoid
duplication;



a strategic approach to listing protected matters including through the prioritisation of
actions should be adopted;



legislation should mandate periodic review of the lists by independent scientific
experts to monitor and assess conservation efforts;



transparency can be facilitated by allowing public participation in the nomination
process for listing, setting clear timelines for the consideration of nominations for
listing, and making data and the advice / determination of the independent scientific
committee regarding listing and the status of biodiversity assets publicly available.

Analysis
Trends towards ecosystem's approaches for listing and IUCN Red List
6.2

The identification and listing of protected matters is one of the cornerstones of biodiversity
laws. Historically listing was undertaken as an administrative process with little transparency
in relation to why and how protected matters were identified. More recent laws have provided
greater transparency by basing listing on scientific information and clearly defined criteria.
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6.3

The IUCN Red List Categories and Criteria (Red List) provide a system for classifying species
at high risk of global extinction, which is increasingly being adopted by countries to facilitate
the listing process. The Red List is available at: http://www.iucnredlist.org/

6.4

Until recently, listing has been directed to particular species with limited consideration for the
interconnectivity of biological diversity. However, conservation biologists are increasingly
raising concerns about human impacts on ecological systems and processes. A key
component of biodiversity is its spatial arrangement, including the structure of ecosystems,
25
not simply its composition. Therefore approaches to listing that focus on the ecosystem and
landscape scale are strongly advocated for by some scientists as best practice due to the
greater effectiveness and more efficient use of resources achieved by this approach.
Examples of an ecological community approach to listing can be found under NSW law or the
habitat wide approach in Tasmania.

6.5

The EU's Habitats Directive also goes some way towards adopting an ecosystem approach.
The stated main aim of the Directive is "ensuring biodiversity through the conservation of
natural habitats and of wild fauna and flora in the European territory of the Member States".
By requiring that measures taken under the Directive are designed to "maintain or restore, at
favourable conservation status, natural habitats" (as well as individual species), the Directive
ensures that the overall health of a given ecosystem is better protected than if only individual
26
species were protected within it.

Types of listing processes / matters listed and categories for listing
Listing
6.6

There are two primary ways of listing protected matters. The first is through establishing
positive lists and the second is by adopting negative lists.

6.7

Most species listing processes are positive. However, this approach has its drawbacks. List
tend to become very long, with only specialists being able to determine what is protected and
what is not; accidental species, such as migratory birds, might not be covered, and species
that are not known to exist in an area or which are subsequently discovered may not be
27
protected. Much of the challenge in developing positive lists is associated with the process
by which species are nominated and the extent to which this is driven by researchers with a
special interest in particular species, resulting in lists which may not be fully representative.

6.8

A number of jurisdictions, particularly in the EU, have moved towards adopting negative listing
system which lists whole groups of species together and then exempts species to which
protective measures do not apply. Germany's Nature Conservation Act 1976 provides one
example of this approach. The Swiss Canton of Vaude has also implemented a simple
negative list approach to protect all of its species, including invertebrates, except for a few
pest species.

6.9

Another example of a negative list is found in the National Parks and Wildlife Act 1974 (NSW)
which provides for protection of all mammals, birds and reptiles except those listed as not
28
protected. Negative lists do not distinguish between endangered and common species,
therefore the same level of protection applies (unless there is a further positive list which
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provides additional protections). A limitation of negative lists is that they may be less effective
if an objective is to conserve specific species at risk of extinction.

Species and habitat level categorisation
6.10

Where positive lists are adopted, there is usually a series of categories which reflect the level
of endangerment of the species, population or community (e.g. vulnerable, threatened,
endangered, critically endangered, extinct in the wild). This enables penalties for harm to be
applied in a manner that is commensurate with the level of endangerment.

6.11

One of the earliest examples of a categorisation process in the US Endangered Species Act
1973 (ESA) which recognises species in danger of extinction (endangered) and species likely
to become endangered in the foreseeable future (threatened). The identification of those
species is based on best scientific evidence and the government has no discretion to refuse
29
to list a species if the requisite conditions are met. US States have in some instances
adopted further categories. Indiana, Minnesota and Florida have "species of special concern".
Connecticut has a list of "rare species".

6.12

Australian States and Territories have also adopted a categorisation approach in their
threatened species laws, but the categories selected vary considerably. NSW for example,
30
lists fauna as being vulnerable, endangered, critically endangered or presumed extinct.
NSW also has the capacity to list vulnerable, endangered and critically endangered ecological
31
communities. These expanded categories provide protection for all species in the
community or habitat, not merely those identified as threatened species. Populations are also
eligible to be listed in NSW if they are facing a very high risk of extinction.

6.13

The most recent development in biodiversity legislation in Australia, the WA Biodiversity Bill
proposes a suite of categories for listing including vulnerable, endangered and critically
endangered species, as well as vulnerable, endangered and critically endangered ecological
communities. The Bill also proposed novel categories including specially protected species,
species of special conservation interest and 'collapsed ecological community'. The criteria for
this last category is that there is "no reasonable doubt that that the last occurrence of the
community has collapsed, or the ecological community has been so extensively modified
throughout its range that no occurrence of it is likely to recover, its species composition and/or
structure", and accordingly the community will not be eligible for listing. Only the Governor
General can approve a modification that could cause a threatened ecological community to
become a collapsed ecological community in the near future, which provides additional
32
protection for ecological communities. Further, this is in line with the IUCN's Red List of
Ecosystems, which classifies ecosystems according to their risk of collapse, and includes a
category for collapsed ecosystems.

6.14

A table comparing the approaches of Australian and other key jurisdictions in at Appendix B.

6.15

To conserve the biodiversity values of ecosystems, protection needs to be afforded to not
only the species known to occupy an ecosystem but also "as yet unknown components of
33
biological diversity." The protection of unknown components of biological diversity is
important for two reasons, first, because taxonomic and other knowledge is very poor and,
34
second, this approach provides for the continuing provision of ecosystem services.
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Legislation which protects ecosystems also supports a preventative approach to species loss.
The NSW TSC Act embraces this approach by "identifying, listing, protecting and
35
encouraging the recovery of ecological communities that are threatened". Similarly, the
EPBC Act provides for the listing of ecological communities as vulnerable, endangered or
critically endangered.
6.16

Consistent with the recognition of the importance of habitat, a number of Australian
jurisdictions provide for the listing of critical habitat in their jurisdictions. In NSW if land is the
habitat of a listed category of species or ecological community and it is critical for the survival
of that species or community then it may be declared as a critical habitat by the Minister.
Critical habitat identification is the responsibility of the Director General rather than the
Scientific Committee, although the Director General is required to consult with the Scientific
36
Committee. However, the experience to date with identifying critical habitat has almost
universally been disappointing, with very few identifications being made, and the time of
critical habitat identification being much later than listing of the reference species.

6.17

The EU adopts a wider approach in the Birds Directive, listing "species vulnerable to the
destruction of habitat" and species for which "special protection areas must be established".
This is complemented by the Habitats Directive which lists species in which Special Areas of
Conservation must be established to ensure protection of habitat. This approach facilitates a
more holistic approach to biodiversity protection.

6.18

A number of jurisdictions also provide for the listing of key threatening processes (KTP). A
KTP is a process that threatens or may threaten the survival, abundance or evolutionary
37
development of a native species or ecological community. NSW allows for the listing of
KTPs, as does the WA Biodiversity Bill. The EPBC Act also provides for the listing of
threatening processes and includes climate change as a threatening process.

Role of IUCN guidance
6.19

The IUCN has developed the Red List which is intended to be an easily and widely
understood system for classifying species at high risk of global extinction. The first country to
adopt the categories was Peru in 1977. Since then a number of countries have adopted the
IUCN Red List.

6.20

The aims of the IUCN Red List are to provide a system that can be applied consistently by
different people and organisations; to improve objectivity by providing clear guidance on how
to evaluate different factors which affect the risk of extinction; to provide a system which will
facilitate comparisons across widely different taxa; and to give people using threatened
38
species lists a better understanding of how individual species were classified. This is done
by providing sufficient criteria that can be applied to any taxonomic unit at or below the
species level. The criteria may also be applied within specified geographical or political areas
39
(regional, national and local) in accordance with the documentation guidelines.

6.21

The Red List listing process reflects the chance of extinction of taxa by using categories of
threat, which include: Extinct, Extinct in the Wild, Critically Endangered, Endangered,
Vulnerable, Near Threatened and Least Concern. For Critically Endangered, Endangered and
Vulnerable species, these are all treated as threatened and each category is inclusive of the
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taxa that forms the higher category. The Red List also includes 'not evaluated' and 'data
deficient' categories for taxa but does not treat these categories as threatened.
Figure 1 - Red List Categories

Extinct (EX)

+

Extinct in the Wild (EW)
Threatened categories

Critically Endangered (CR)
Adequate data

Evaluated

Endangered (EN)
Vulnerable (VU)

Near Threatened (NT)
Least Concern (LC)

Data Deficient (DD)

Not Evaluated (NE)

6.22

It is important to remember that adopting the Red List categories and using the criteria to
identify taxonomic groups by itself does not inform the management of identified species. On
this basis"[t]he category of threat is not necessarily sufficient to determine priorities for
40
conservation action." However the Red List does provide an initial baseline that can be
41
expanded to meet the needs of a region or locality.

6.23

Jurisdictions which adopt the Red List categories of threat are considered to be following best
practice. New Zealand has adopted the Red List in its New Zealand Threat Classification
System (NZTCS), which classifies species according to quantitative data, and both the
method of classification and the status of species are published online.

6.24

A number of recent reviews of Australian biodiversity laws have recognised the benefits of
applying the Red List to species listing, regionally, locally and nationally. The Northern
Territory is the only Australian jurisdiction in which the Red List has been adopted explicitly
into legislation. However, the new WA Biodiversity Bill has also followed the Red List in
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considering species conservation status by reference to the criteria of rapid declines in
population; range limited; small declining populations; and very small total populations.

Importance of consistency
6.25

In federated countries, consistency among subnational governments and between
subnational and national governments can provide more effective action and save costs in
respect of biodiversity protection and preservation. However, achieving consistency must not
come at the cost of protecting particular species, populations and ecological communities in
situ, some of which will have particular characteristics which may need to emphasised to
attract protection.

6.26

The academic literature overwhelmingly supports the harmonisation of lists across Australian
jurisdictions. The Senate Report of the Environment and Communications References
Committee into effectiveness of threatened species and ecological communities' protection in
Australia's (Commonwealth Senate Inquiry Report) first recommendation is for Australian
Governments to prioritise reducing duplication and inconsistency between the EPBC Act list
and State and Territory lists to achieve a harmonised national list capable of accommodating
regional and geographical listings within or across individual States. In addition, States and
Territories should establish uniform and integrated processes for the future listing of
threatened species and communities.

6.27

Some States and Territories have signed memorandum of understanding with the
Commonwealth for a Common Assessment Method for listing species and ecological
communities. However, at the date of this report, none had formally adopted regulatory
frameworks to support harmonisation of lists. However, means by which this could be
achieved include enabling regulators to list species based on a review of listings information
provided by the Commonwealth or another State, or, with support through the Council of
Australian Governments agreement to adopt a uniform approach to listing (possibly with a
single, properly resourced Independent Scientific Committee).

The role of data collection and review to enable lists to remain current
6.28

The listing of species and landscapes is only the first step. Setting priorities for action based
on the empirical reasons for listing is the practical outcome of responding to the lists.

6.29

Without good data, priorities may not be set appropriately, resulting in detrimental outcomes
for biodiversity assets. A number of commentators have noted that the accuracy of
42
information fosters effective conservation whereas inaccurate or poorly conceived lists can
43
be detrimental to biodiversity conservation. This also applies to the information needed to
promote the listing of species as there is a natural reticence to list species and matters that
are not supported by good evidence.

6.30

Data collection and information provision has not been a strong point of any Australian
biodiversity laws. In a retrograde step the EPBC Act was amended to remove a requirement
that the Minister take all reasonable steps to amend the threatened species list as necessary
due to the difficulties that the Commonwealth Government found in complying with this duty.
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This amendment is remarkable in light of the fact that some assessments date back 25 years
44
without adjustment.
6.31

In contrast, in NSW the Scientific Committee is required to review its listings every two
45
years. The Commonwealth Senate Inquiry Report recommended that the national lists be
46
revised every five years.

Importance of independence
6.32

Best practice suggests that the listing process, including the assessment of the status of a
species or ecosystem, the final determination and the publication of newly listed species or
ecosystems, should be the responsibility of an independent body. Further, species should be
classified according to quantitative criteria, to ensure that the final determination is completely
47
independent from political considerations, and do not involve any discretion.

6.33

In NSW the Scientific Committee determines which species, populations, ecological
communities and threatening processes are to be listed under the TSC Act. Further, the
Committee determines its own priorities when assessing a species, and subsequently
publishes a preliminary determination which is open for public submissions. The Committee
then considers all submissions and must make a preliminary determination, giving reasons,
by either accepting or rejecting the nominated listing within six months. The Minister is notified
of the preliminary determination and may (within 2 months) refer the proposed determination
back to the Scientific Committee for further consideration. If the proposed listing is not
referred back or a referral is considered by the Scientific Committee then it may proceed to
make a final determination within 3 months. The NSW Scientific Committee is also
responsible for provisional emergency listing.

6.34

In contrast, the EPBC Act makes the Minister for the Environment responsible for listing
48
threatened species. Nevertheless, the listing process does not allow for social or economic
considerations, and decisions are made according to an objective framework. Similarly, in
New Zealand, the Department of Conservation is responsible for listing species using the
New Zealand Threat Classification System, and while this is not an independent body, listing
decisions are made separately from decisions concerning recovery plans and according to an
objective scientific criteria.

6.35

In Canada, species are classified by the Committee on the Status of Endangered Wildlife in
49
Canada (COSEWIC), which is an independent advisory body. The COSEWIC uses a
combination of science and Aboriginal and community knowledge to classify species
according to their risk of extinction, and does not take into account any political
considerations. The Government then determines whether species identified as 'at risk' by
the COSEWIC should be listed under the Species and Risk Act, and thereby qualify for legal
protection.

6.36

According to the Hawke Review of the EPBC, listing decisions should be decoupled from
those concerning recovery planning, for the purpose of reducing the risk that subjective
factors influence the listing decision. This is because the recovery planning process involves
decisions about setting priorities for action, which in most cases (with limited government
resources) will involve the weighing up of factors beyond solely conservation. In this regard it
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is important that the criteria for listing is objective and scientific, and does not include any
50
social or economic considerations.

Public participation in process and transparency
Nomination for listing
6.37

Most jurisdictions provide for persons to make nominations of species that ought to be listed.
Under the ESA in the US listing, delisting and changes of category can be initiated by the
Secretary of the Interior, the Secretary of Commerce and pursuant to a petition by any
51
interested person.

6.38

Similarly, under the EPBC Act, persons can nominate species, ecological communities and
52
key threatening processes for listing. These nominated items are passed on to the Scientific
Committee, who creates a proposed priority assessment list that orders the nominated
53
species based on how urgently they should be assessed for listing. After this list is
54
approved by the Minister, it is then published on the internet, and persons may comment on
55
any item on the list. In NSW, persons, the Minister or the Natural Resources Commission,
or the Scientific Committee may nominate a species, population, ecological community or key
56
threatening process for listing, delisting or amendment.

6.39

Despite the broad ability to nominate species, the general public have rarely nominated
species for listing. The majority of listing nominations, other than those recommended by
government departments are made by academics, scientific bodies and in some instances
environmental NGOs. For example, the Humane Society International nominated the
57
endangered Coolibah/Black Box Woodlands for listing under the EPBC Act, which is now
protected as an endangered ecological community.

Public comment on listings
6.40

Once a nomination has been received, the extent to which the public can comment on that
listing varies. In the US and most Australian jurisdictions, provision is made for the nomination
to be notified and comments /submissions received. In some cases, public hearings will also
58
be held.

6.41

Notifying the public of decisions, and providing the scientific data and reasoning that supports
decisions, as well as open standing rights, can improve the transparency of the listing
process. However, the disadvantage of complex consultation processes is that they are both
time-consuming and costly. This has particularly been the case in the US, with the open
standing provision in s 11 of the ESA giving rise to far more petitions for listing than can be
59
processed, and excessive litigation.

6.42

Tasmania's level of public consultation with regard to the listing process has been lauded as
60
being "commendable". The Tasmanian Threatened Species Protection Act 1995 provides a
right of appeal with regard to listing and delisting decisions. Although Tasmanians have a
right to judicial review of government decisions generally, best practice would also provide a
61
right of appeal for nominations.
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6.43

Public participation in the listing process enables community engagement with the
conservation of biodiversity. Community engagement is an key ingredient of effective
management and protection, because many conservation actions are dependent on
62
participation at a local and regional level. Therefore, biodiversity legislation should include
strong provisions for public participation and the disclosure of information (with respect to
63
identification of biodiversity assets).
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7.

Conservation Planning (recovery and threat abatement)

Summary
7.1

Best practice characteristics of approaches to conservation planning usually take into
account the following matters:


plans should be informed by the principles of ESD, best available and current
scientific information and incorporate adaptive management principles;



detailed guidelines should be provided to ensure consistency across similar types of
plans;



the prioritisation of recovery planning and conservation activities is best determined
by decision-makers independently of the scientifically driven listing process (to avoid
extraneous factors influencing listing);



the focus of recovery planning should be on the basis of bioregional / landscape level
strategic plans, supported by short action plans for specific species, populations or
communities, where necessary;



recovery plans should be expressed in a way that allows for prioritisation of action,
with clear guidelines on the criteria for prioritisation of investment;



plans should be designed to achieve specific objectives against which success can be
measured with clear timeframes within which actions to be taken / outcomes
achieved. The incorporation of key performance indicators (KPIs) helps to allow
outcomes based monitoring;



regulators should adopt a streamlined approach and alignment between recovery
plans, threat abatement plans and priority action statements. This may in part be
achieved through integration with other State, regional and local planning processes
(e.g. vegetation, land use planning) and harmonisation with Commonwealth planning
processes;



threat abatement plans should be used strategically and consideration given to the
ability to integrate threat abatement plans into regional planning processes and to
incorporate threat abatement responses into priority action statements;



there should be a process for public consultation and community education
associated with plan-making and consideration given to the co-implementation of
plans with other public agencies and the private sector.

Analysis
Trends towards ecosystem based management and integrated regional management
7.2

In an effort to protect biodiversity, a number of approaches to conservation have developed.
Historically approaches have focussed on species and their habitats and related ecosystems.
Emerging approaches have looked at area-based classifications such as hot spots or
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ecoregions, important bird areas and important plant areas. These latter approaches seek to
preserve biodiversity in a place or region by ensuring that ecosystem processes and the
structures which support nature are maintained.
7.3

Whilst there has been a trend towards area-based approaches, some commentators note that
this can still lead to species being lost from areas of concern. Accordingly, there is still a need
to continue to pay attention to individual species and groups of species and plan for their
recovery.

7.4

The trend towards ecosystem-based management is based on the understanding that the
maintenance of ecosystem structures and processes (rather than a single species) is critical
to ecosystem resilience, and creates a higher chance of holistic ecosystem preservation and
64
recovery. Recent approaches have recognised the importance of strategic planning at a
landscape level, and are beginning to make the prevention of landscape fragmentation a key
consideration.

7.5

Recovery plans are increasingly being integrated with pre-existing national, regional and local
conservation and planning initiatives, and developed with reference to any applicable
65
legislation. This maximises the efficient use of resources, through drawing on existing
legislation, policies and conservation actions, and avoids unnecessary overlap and
contradictions.

7.6

Formerly, there would often be a considerable lag time between the listing of a species and
the development and implementation of a recovery plan, if a plan was developed at all.
However, it is increasingly being recognised that many species are critically endangered by
the time that they are listed, and plans need to developed and implemented as a matter of
urgency. For this reason, governments and academics have developed systems for
prioritising the conservation of species and ecosystems according to an objective criteria.

Types of management plans developed for species, communities and habitats
7.7

Biodiversity planning involves a range of different statutory and non-statutory plans developed
at different levels of government. A common national approach is to develop a national
biodiversity strategy which identifies long-term strategic goals and sets priority actions to be
undertaken over the duration of the plan (often a 5 year time frame). Examples of express
legislative requirements to develop biodiversity strategies include South Africa's National
Environmental Management: Biodiversity Act 2004, under which the Minister must prepare,
66
adopt implement, review and if necessary amend a national biodiversity framework, and
Japan's Basic Act on Biodiversity, under which the Government must set a basic plan for the
67
conservation and sustainable use of biodiversity. It is important that these national
strategies are used to guide regional and local recovery plans and actions, so that countries
develop a coherent and comprehensive system of environmental management across all
levels of government.

7.8

The next broad category of biodiversity management plans are those that are prepared for
species and ecosystems that warrant special protection (e.g. listed species, populations or
ecosystems). These types of plans are usually aimed at the long-term survival of the species
or ecosystem and are often know as recovery plans. The genesis of recovery plans can be
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traced to Article 9(c) of the Convention on Biological Diversity which places an obligation on
Parties to adopt measures for the recovery and rehabilitation of threatened species and for
their reintroduction into their natural habitats under appropriate conditions.

Species
7.9

In Canada, the Minister for the Environment is required to draft a recovery strategy for every
listed species, and make it publicly available within 1-5 years of the listing date (although in
68
practice this timeframe is often not met).
Similarly, in the US, recovery plans are to be
developed for listed species, but priority is to be given to those which are most likely to benefit
from such plans, and in particular those that may be in conflict with economic activity. Some
jurisdictions also provide further guidance for the implementation of those plans, for example,
South Africa has introduced National Norms and Standards for Biodiversity Management
69
Plans for species and for ecosystems.

7.10

Some commentators take the view that recovery planning should be mandatory for every
threatened species, because they guide the implementation of recovery actions, and
70
contribute to achieving maximum effectiveness and efficiency. To this end, ACF and others
note that recovery planning is often straightforward, relatively inexpensive and remarkably
71
effective if it is appropriately resourced. This has not been the case in practice with respect
to the implementation of such plans, across most Australian jurisdictions.

7.11

By contrast, in New Zealand, there is no statutory requirement for the Department of
Conservation to develop a recovery plan for species that have been classified as threatened
or at risk. This decoupling of the listing process from the management process enables the
development of an objective and a comprehensive list of endangered species, without
creating an unreasonable burden for the Department of Conservation, which does not have
sufficient resources to design and implement recovery plans for every species that is
72
threatened or at risk.

7.12

While recovery plans have traditionally been species-specific, it may be more effective to
create a regional plan that considers multiple threatened species and ecosystems in
73
circumstances where there is a common threat across a defined region. In the US, the ESA
74
has become increasingly focused on conserving habitat and improving connectivity, which
reflects this transition from species-specific management to site-specific management.

Habitat
7.13

A further key consideration of recovery plans should be the identification and protection of the
critical habitat of threatened species. Management plans should prescribe unambiguous,
quantified limits on the loss of critical habitats, in accordance with the best available
75
science.

7.14

In New Zealand, the Department of Conservation uses integrated, site-based biodiversity
76
management to create a network of healthy, ecologically representative ecosystems. The
Department has identified approximately 1,000 "ecosystem management units", which
encompass a range of terrestrial and freshwater ecosystems, and have been flagged as
77
potential locations for increased conservation management. An ecosystem may be deemed
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as in need of recovery planning if they contain multiple threatened species, or because they
78
represent a unique ecosystem that requires protections.
7.15

A "prescription" is then developed for the majority of management units, which is to include a
management plan for the ecosystem, and a separate plan for any additional work specific to
79
the maintenance of threatened species within the ecosystem. The creation of ecosystem
management units is an effective means of integrating different levels and categories of
ecosystem management in a coherent system, and maximising the cost-effectiveness of
projects.

7.16

It has also been recommended by some commentators that governments should make an
assessment of the value of biodiversity loss associated with each key threatening process
when developing recovery plans to allow for a more measured and proportionate policy
80
responses.

7.17

Nevertheless, species-specific recovery plans may still be preferable for species that require
targeted management, and are of high ecological value. Accordingly, an effective
management framework could incorporate species-specific plans only for high-priority species
that require targeted and intensive management, multi-species plans for species that share
habitats, threats and have common management requirements, and regional plans that
combine a range of recovery activities across species and ecosystems within a regional
81
boundary.

7.18

This three-tier framework has been implemented effectively in NSW by the Threatened
Species Priorities Action Statement, which applies to over 1,000 threatened species,
populations and communities within NSW. The use of multi-species and regional plans can be
a more efficient use of limited resources, and recognises that the survival of a species can
depend on the maintenance of ecosystem processes, interactions with other threatened
species and the management of a threatening process that is present across an entire
82
region.

Principles behind developing plan
7.19

7.20

Best practice suggests that recovery plans should be outcome-driven, rather than process83
driven, and designed for maximum workability. The Hawke Review concluded that recovery
plans should incorporate:


a review of the current and historical distribution, population size, populations trends
and population threats;



a vision of the future status of the species, accompanied by operational goals to be
achieved within an intended timeframe, and objectives that address the major threats
to the species;



specific, short-term actions designed to achieve the objectives, goals and vision.
Actions should detail who will perform what action, where will be performed and in
84
what timeframe.

The ACF and others also recommend that the preparation of management plans should be
governed by detailed guidelines, in order to ensure maximum consistency across different
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plans, and compliance with best practice recovery planning and actions. These guidelines
should require plans to detail "scientifically robust, specific, measurable and targeted
restraints" on the destruction of the habitat of threatened species, as well as intended
85
restorative outcomes that should be factored in to any development approval decisions.
They should be sufficiently specific in terms of actions and timeframes to provide useful
86
roadmaps to implementing the recovery of threatened species. For example, the Australian
Department of the Environment has released a compliance checklist for recovery planning,
which includes detailed processes to be followed, issues to be considered and information to
be included, many of which are referenced to particular sections in the EPBC Act.
7.21

The use of best available scientific evidence, with particular reference to critical habitat and
ecosystem processes is important to inform the effectiveness and transparency of recovery
87
plans. Uncertainty regarding the distribution of a species should not be used as an excuse
to make vague plans and delay action; instead, plans should be developed and implemented
using the best available data, and subsequently revised if more accurate data becomes
available. This corresponds with the precautionary principle, that a lack of scientific certainty
88
should not be used as a failure to protect the environment. Giving effect to this, in
Mozambique, environmental management actions are developed with the aim of avoiding
significant or irreversible environmental harm, and should commence regardless of whether
89
there is full scientific certainty that these impacts will occur.

Adaptive Management
7.22

It is also important for plans to be developed on an iterative basis, with the ability to adapt to
new data and scientific information. Recovery plans should therefore be drafted in
accordance with the principle of adaptive management, which emphasises the need for
continuous review and adaptation. Adaptive management recognises the inherent uncertainty
in ecological as well as social systems, and correspondingly the need to use flexible strategic
90
planning that contributes to long-term resilience.

7.23

Climate change is already causing gradual changes in the distribution of species and
ecosystems, and will continue to do so in the future. Accordingly, the preferred conservation
strategy is to reverse landscape fragmentation and instead increase landscape connectivity,
91
particularly between protected areas. Connectivity can be enhanced through facilitating
independent migration of species, as well as supporting the adaptation of species in situ.
This reinforces the need to develop recovery plans at a landscape level, so that actions can
be assessed according to the overarching goal of enhancing connectivity.

7.24

Applying this principle, the outcomes of recovery plans and actions should be monitored and
92
evaluated according to a publicly available, transparent framework. The data produced by
this review process should be compiled in an online database, whereby the public can locate
93
up-to-date information on the implementation and outcomes of recovery actions. If a
particular action is found to be ineffective, or perhaps needs to be adjusted if the geographical
extent of an ecosystem shifts due to climate change, it is important that the plan can be
94
adapted to most effectively support the threatened species and/or ecosystem. Throughout
this process of review and adaptive management, individuals who drafted the plan should
95
remain in close contact with those implementing and subsequently reviewing the plan.
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7.25

Examples of adaptive management planning include the European Commission (EC)'s
recognition of the potential benefits of adaptive management, particularly when reducing the
96
potential impact of climate change on forests. The Swedish Environmental Protection
Agency also allocates funding for research on the adaptive management of biodiversity, and
has completed a pilot Adaptive Management of Fish and Wildlife Populations programme.
South Africa implemented strategic adaptive management in the South African National Parks
(SANParks), which involved a process of structured learning including setting a vision and
objectives, identifying thresholds of regarding the health of national parks, and monitoring,
97
reporting on and evaluating management decisions and actions.

7.26

Adaptive management was also applied in New Zealand to the re-introduction of the forest
bird hihi (Notiomystis cincta) on Mokoia Island, with the project incorporating a variety of
management actions, ongoing monitoring, modelling of predicted outcomes and allowances
for uncertainty. While the reintroduction failed on Mokoia, the feedback identified a limiting
factor, as well as which strategies were successful. This knowledge was used to guide re98
introduction of the hihi in three other locations, which have all been successful.

Targeting the plans to their end users
7.27

The development and implementation of recovery plans is most effective when done in
consultation with relevant stakeholders, including all relevant levels of government, regional
99
bodies, local community groups and individuals. If community groups and landholders are
effectively engaged, they feel a higher sense of ownership over the recovery plan and are
therefore more likely to comply with the plan, which is likely to reduce the amount of
administrative oversight which is requires. Under the EPBC, the Commonwealth Minister for
the Environment must invite public comment on a proposed recovery plan, in addition to the
requirement to consult with the relevant State Minister, and consider advice from the
Threatened Species Scientific Committee.

7.28

In addition, engagement with the private sector can be an important source of funding for
conservation management. The concept of shared planning is central to the New Zealand
Department of Conservation's strategy, which has the aim of "engaging others in achieving
100
more for conservation", and building partnerships with community groups, iwi, big business
and other stakeholders. New Zealand has a National Partners program, whereby businesses
including Air New Zealand, Dulux and Fonterra provide funding for the conservation of
nationally iconic species, which is an important additional source of funding. These privatelyfunded conservation programs can generate flow-on benefits for other endangered species,
101
commonly through the conservation of shared habitats. Further, in NSW, the Conservation
Partners Program enables landholders to voluntarily manage their land through forming a
conservation agreement, creating a wildlife refuge or registering their land with the Office of
Environment and Heritage so that the Office can manage and conserve it.

7.29

Having regard to the interaction of recovery plans and private land owners, in Finland, the
Nature Conservation Act places obligations on landowners with respect to the habitat of listed
endangered and specially protected species. Where a recovery plan has been developed for
any such species, the local administration must inform the landholder of the presence of the
species on their land and of the activities liable to endanger the species' survival. If the
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landowner wishes to undertake those activities, it is necessary to give notice and this may
trigger discussions about the establishment of a nature reserve, with compensation payable
to the landholder if a reserve is established. Interim protection orders can be made for up to 2
102
years to prevent an activity taking place whilst negotiations are underway. The UK system
of Sites of Special Scientific Interest (SSSI) is similar. SSSIs are designated on the basis of
scientific criteria related to flora, fauna, geological or physiographical features which make the
site of special interest, and can apply to privately owned land. The level of protection afforded
is specific to each SSSI, as is the extent of activities that are prohibited.

How are actions prioritised?
7.30

While recovery planning improves the effectiveness and efficiency of recovery actions,
103
implementation is paramount to achieving intended outcomes. Plans do not make progress
in isolation, they must be linked to appropriate funding programs that provide adequate
investment in recovery activities. In order to maximise the transparency, accountability and
efficiency of implementing recovery plans, a method of prioritising recovery actions should be
developed.

7.31

Possingham and McCarthy advocate a 'rational prioritisation approach' to species funding
based on their research which "shows that rational use of cost and success information in
prioritisation substantially increases the number of species managed. The use of a rational
prioritisation approach, inclusive of conservation costs and likelihood of success, will deliver
104
the greatest outcomes for threatened species". The rational prioritisation approach simply
considers "the benefit, the expected change, the risk of extinction and the cost" then
multiplies the benefit by the change and extinction divided by the cost, to provide an index
105
which policymakers can use to prioritise actions.

7.32

The Project Prioritisation Protocol (PPP) currently being applied by New Zealand's
106
Department of Conservation is one example of a prioritisation approach. The Department
of Conservation uses a project prioritisation protocol to determine the cost-effectiveness of
action for the 799 taxa that are classified as threatened, and does not mandate that a
107
recovery plan be developed for every threatened species (as classified by the NZTCS).
The PPP ranks intended recovery actions according to their cost-effectiveness, which is
calculated with reference to the evolutionary distinctiveness of a species, the estimated
benefit of the proposed recovery project to the species, the probability that the project will
108
succeed, and the total cost of the project. This provides a transparent method for
prioritising recovery actions, and can be applied consistently across different species and
over time. Further, within each recovery plan, actions should be categorises on a scale from
"critical" to "desirable", so that funding can be allocated to actions essential to the survival of
109
species.

7.33

Another approach is that adopted by NSW in its Save our Species Program which prioritises
110
actions according to an objective, transparent and accessible framework. All listed species
are allocated to one of six management streams, which include site-managed species, iconic
species, data-deficient species, landscape-managed species, partnership species and keep
watch species. Actions within the first four of these categories are prioritised, and within the
category of site-managed species, actions are prioritised which will protect the maximum
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number of species. This system of prioritisation is published online, and multiple ways in
which the public can become involved in the program.
7.34

Both New Zealand and NSW systems for prioritising actions are effective strategies for
111
maximising protection and recovery outcomes from a limited budget.

Coherence with other policy responses and actions under related laws and interactions with
other land uses
7.35

Recovery plans within biodiversity conservation legislation often exist alongside a range of
environmental and planning legislation and policies. Accordingly, recovery plans should be
integrated with pre-existing national, regional and local conservation and planning initiatives,
112
and developed in accordance with applicable legislation. This increases efficiency across
all levels of conservation and planning, and makes use of existing conservation initiatives
113
within national parks and other protected areas.

7.36

In New Zealand, Conservation Management Strategies, which are cross sectoral policy
plans, manage biodiversity as well as historic and cultural sites over a period of ten years
within a large region, which may incorporate many different ecosystems. Public participation
is encouraged in the development of such strategies through a pre-consultation that identifies
the opinions and values of stakeholders in the regions, as well as a thorough consultation
process involving submissions and hearings. These regional strategies are a useful guide to
all levels of legislative and policy requirements that may apply to a region, as well as a vision,
objectives and outcomes that can be used to streamline recovery actions within the region.

7.37

In Australia, there has been an increase in the use of multi-site land-use planning, through the
mechanisms of biodiversity certifications under the TSC Act, and strategic assessments
under the EPBC Act. These mechanisms provide upfront and publicly available strategic
114
planning, which increases the transparency and predictability of planning decisions.

7.38

Biocertification is a process which adopts a landscape scale assessment of biodiversity
values in a particular area. A regulatory assessment methodology is applied to determine the
potential cumulative impacts of development and to plan for connectivity and links through
biodiversity corridors. If the biodiversity values of the area are able to be maintained or
improved the area can be certified. Once certified, participants have greater certainty
regarding the types of land uses that will be acceptable and further species impact
assessment may not need to be carried out.

7.39

Strategic assessments are similarly undertaken under the EPBC Act, in particular to
determine matters such as acceptable levels of take for fisheries.

7.40

The EPBC Act also includes specific provisions for the preparation of bioregional plans.
Whilst the plans are limited to land under federal government control, they are potentially an
important tool. A bioregional plan can provide for the identification of the components of
biodiversity; their distribution and conservation status; economic and social values; objectives
relating to biodiversity and other values; priorities, strategies and actions to achieve the
objectives; mechanisms for community engagement; and measures for monitoring. Once a
plan has ben developed, the minister must have regard to it when making decisions under the
Act.
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7.41

In Western Australia, the WA Biodiversity Bill proposes to introduce joint recovery plans,
whereby the Minister will cooperate with other states or the Commonwealth when making
recovery plans for threatened species or ecological communities that occur across state
115
boundaries. These mechanisms will potentially reduce duplication of effort and provide a
more efficient way of ensuring as many species and ecosystems are subject to clear plans.
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8.

Regulatory Controls and Obligations

Summary
8.1

Regulation can be described as the sustained and focused attempt to alter the behaviour of
others according to standards and goals with the intention of producing a broadly identified
outcome or outcomes. This may involve mechanisms of standard-setting, information
116
gathering and behaviour modification. Regulation may involve command-and-control
approaches to enforce particular approaches and penalise non-compliance or may be
coercive or facilitative, including through the provision of incentives.

8.2

Characteristics of best practice regulation involve:


providing clear guidelines on the matters to be taken into account when determining
the impact of an activity on biodiversity values and how to determine the significance
of that impact;



clearly identifying those impacts on biodiversity that are unacceptable (offences) and
providing:
o

a proportionate (graded or tiered) approach to enforcement of offences that
reflects the seriousness of the offence and harm;

o

a suite of investigation and enforcement tools;

o

guidance on when particular enforcement tools will be used;

o

the burden of proof on a person to demonstrate that the action did not cause
the harm or was authorised / licenced to do so;

o

and imposing material penalties for actions that have unacceptable impacts
on biodiversity;



clearly identifying those aspects of biodiversity that are unconditionally to be protected
(related to refusal of licences / approvals);



adopting a risk-based approach to authorising/licensing activities and development
that may have impacts on biodiversity, e.g.:



o

unacceptable risk - refusal;

o

high risk - full environmental impact assessment (consideration of offsets);

o

medium risk - assessment against guidelines (consideration of offsets);

o

low risk - self assessment against guidelines / criteria for acceptable impacts;

adopting a consistent approach to avoiding, minimising and offsetting biodiversity
impacts for all types of development, including around the metrics for offsetting applying at a minimum a "no net loss test";
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providing clarity on where the protection of biodiversity fits within the hierarchy of
related regulatory frameworks (vegetation management, planning, development) with
a view to prioritising biodiversity protection;



ensuring coherence with legislation that establishes protected areas, conservation
areas, wildlife refuges on public and private lands; and



ensuring protected areas effectively managed to conserve biodiversity values.

Analysis
Trends - moving beyond command and control regulation
8.3

Biodiversity regulation has historically followed the command and control approach with
clearly identified sanctions for taking or causing harm to protected matters. In more recent
years there has been a shift across all areas of environmental law, including biodiversity law,
to adopt a more strategic approach to regulation which involves risk based management and
a greater use of co-regulation, shared responsibility and positive incentives.

8.4

The Victorian Government has developed a set of best practice regulatory principles to guide
policy making. In summary, regulatory measures should:

8.5



be proportionate to the problem they are seeking to address, in particular in terms of
the compliance burden or penalty framework;



be targeted to where they will achieve the greatest benefits;



be risk-based;



be transparent in their administration and enforcement, including being subject to
appeal;



be applied consistently and in a predictable way;



enable governments to be accountable for their decisions and to have their
performance in enforcement of the regulation evaluated against key performance
indicators; and



encourage innovation and assist in achieving objects with minimal side effects.

These regulatory principles provide a sound starting point to evaluate the performance of
biodiversity laws.

The types of matters regulated
8.6

As a general rule, the types of matters that are subject to regulatory controls in biodiversity
legislation include:


restrictions or prohibitions on the taking, harming, picking etc. native flora and fauna,
threatened species, endangered populations and ecological communities or habitats
or engaging in conduct that involves a key threatening process;



licensing arrangements to authorise the taking, harming, picking etc. native flora and
fauna, threatened species, endangered populations and ecological communities;
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triggers that require the consideration of impacts on biodiversity values or the
environment more generally when decisions are made in relation to land clearing and
development;



management of invasive species and pests; and



protected areas and networks to facilitate biodiversity conservation at scale.

8.7

Regulators are then equipped with a number of tools to respond to activities that may affect
biodiversity. Those tools include powers to require information before decisions are taken;
pre-emptive powers to respond to uncertainty, investigative powers (for the purpose of
prosecutions for offences); the ability to respond to immediate risks and emergencies; and a
range of enforcement powers with varying degrees of severity. Those enforcement powers
may include criminal prosecutions for offences, civil enforcement proceedings to remedy or
restrain conduct and administrative orders to stop activities or undertake remedial actions.

8.8

In addition to the command-and control measures described above, there are a number of
types of policy and regulatory instruments that can promote behaviours that protect
biodiversity. These instruments tend to be grounded in law but are voluntary in their
application and linked to financial or other incentives. These types of measures are discussed
in Section 9 of this Review Paper.

8.9

A typical approach to biodiversity law is found in the EU Nature Directives which are
structured as follows. The Birds Directive requires all 28 EU Member States to:

8.10



maintain populations of all wild bird species across their natural range (Article 2);



preserve, maintain or re-establish a sufficient diversity and area of habitats for birds,
inside and outside protected areas (Article 3);



designate Special Protection Areas (SPAs) for rare or vulnerable species listed in
Annex I, as well as regularly occurring migratory species (Article 4);



abide by restrictions on the sale and keeping of wild birds (Article 6) and on-hunting
and falconry (Article 7);



prohibit large-scale non-selective means of bird killing (Article 8);



encourage research (Article 10); and



guard against the introduction of non-native birds which may threaten other
biodiversity (Article 11).

The Habitats Directive then requires Member States to:


restore protected habitats and species to favourable conservation status;



contribute to a coherent network of protected sites by designating Special Areas of
Conservation (SAC) for habitats listed in Annex I and species in Annex II;



manage SACs and SPAs designated under the Birds Directive, and assess any
development plans likely to significantly affect an SAC or an SPA. Projects may still
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be permitted if there are no alternatives, but compensatory measures must be taken
to ensure the coherence of the Natura 2000 network (Article 6).
8.11

The US Endangered Species Act 1973 (ESA) is also structured in a similar way with listing
provisions, designation of critical habitat and the provision of full legal protection to
endangered or threatened fauna and flora against taking.

8.12

In Australia, the Commonwealth and most States also follow this structure. The challenge in
many of the Australian States, however, is that regulatory powers and obligations are spread
across a number of different statutes with responsibilities placed in a number of different
agencies. It is not uncommon for prohibitions on harm to protected matters being included in
both threatened species legislation and wildlife protection legislation. Considerations of the
impacts of development on biodiversity is primarily addressed through planning legislation
and native vegetation laws. Protected areas are then addressed in national parks legislation
and invasive species are again managed under separate legislation. The problem with this
approach is that there is often a lack of coherence and consistency amongst approaches to
biodiversity conservation and uncertainty as to how to prioritise competing objectives of
different regulatory frameworks.

How are unacceptable impacts on biodiversity determined?
8.13

One of the key issues with developing regulatory controls for biodiversity is being able to
provide stakeholders with certainty about how the regulatory framework will be applied.

8.14

Policy decisions need to be made at the outset to determine what is a protected matter; what
impacts on that protected matter are acceptable and unacceptable; and then clear
consequences must flow as a result. To be able to make these decisions sufficient
information about the impacts of an activity on a biodiversity assets should be made available.
In the absence of such information, the precautionary principle should be applied with respect
to the matter.

What type of action is unacceptable and what is protected?
8.15

The US ESA makes it illegal to "take" an endangered species, which includes to "harass,
harm pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to engage in any
117
such conduct". The term "harm" in the US has been widely interpreted to mean an act
which actually kills or injures wildlife. This may include significant habitat modification or
degradation and actions which impair essential behavioural patterns, including breeding,
118
feeding or sheltering. However, for protections to apply to fauna, action must be
undertaken knowingly and for plants the protection is only there if there is collection or wanton
destruction of protected plant species on federal lands.

8.16

The offence provisions in the NSW TSC Act include:


harming any animal which is a threatened species or which is part of an endangered
population or endangered ecological community;



damaging habitat of a threatened species or which is part of an endangered
population or endangered ecological community;

www.bakermckenzie.com

44



damaging critical habitat;



buying, selling or having possession of any animal or plant that is a listed threatened
species or part of an endangered population; and



picking any plant that is listed as a threatened species, or part of an endangered
population or endangered ecological community.

8.17

Similarly, the EPBC Act's protections apply to listed species, populations and ecological
communities and impose controls on listed threatening processes.

8.18

Most biodiversity laws follow a similar approach with respect to harm to protected matters.

8.19

Protection of habitat is afforded in a number of Canadian Provinces. Quebec, for example,
prohibits any activity that is likely to modify existing ecological processes or biological
diversity, as well as the characteristics of the habitat of endangered or vulnerable species of
119
flora.

8.20

Most European countries also contain general provisions prohibiting the destruction, alteration
or degradation of habitats of protected species. France, for example, provides automatic
statutory protection for such habitats. However, in practice the implementing regulations
120
require additional orders to be made and the number of these orders has been limited.

8.21

A fundamental policy issue with respect to enforcement of biodiversity protection is the scope
of the biodiversity values that are afforded protection. The examples above demonstrate the
range of matters that are considered important for protection in different jurisdictions. In
almost all jurisdictions surveyed it is only those species, populations or communities that are
listed that are protected and often the fines for harm are graduated based on the level of
protection (i.e. less if a species is vulnerable than if it is critically endangered).

8.22

Similarly, with habitat, often it is only impacts on critical habitat that are regulated under
threatened species laws (although other impacts, such as land clearing may be separately
regulated). In this respect, the NSW and Commonwealth approach to create offences of
damaging the habitat of listed species, populations or ecological communities arguably
provides a greater level of protection. However, extending protection to native flora and fauna
more generally and to habitat, beyond solely critical habitat, is considered important by a
number of commentators. Whilst a number of Australian jurisdictions do this, the penalties
applicable are usually significantly less than protected matters. The challenge with such an
approach is being able to adequately describe the protected values and to educate the
community about those values so that they can be identified and impacts avoided.

Unacceptable impact
8.23

A further consideration is the point at which an impact becomes unacceptable. As noted
above, many statutes are triggered if any harm occurs. However, under the EPBC Act the
trigger for civil and criminal enforcement is if an action "has or is likely to have a significant
impact upon the MNES". The significant impact test creates a high threshold before which
regulatory action may be taken and actions that may still harm listed species but that do not
meet this test may proceed without Commonwealth intervention. A significant impact test is
also applicable when considering development approvals (see below).
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What are typical range of offences and the role of material penalties?
8.24

It is commonplace in biodiversity laws for prohibitions on certain conduct to be set out and for
civil and criminal consequences to follow. Statutory offences fall into three broad categories:
those requiring proof of mens rea (i.e. knowledge, intent or recklessness), strict liability and
absolute offences. The penalties tend to decrease between each of these three categories,
corresponding with the diminishing seriousness and culpability involved. In addition, civil
penalties enable regulators to see additional orders to remedy or restrain breaches of the
legislation as well as pecuniary penalties. Civil enforcement proceedings also have a lower
evidentiary burden for regulators to demonstrate.

8.25

As noted above, in a number of Australian jurisdictions, the offence provisions related to
biodiversity protection are included in multiple Acts. For example, in NSW the identification of
threatened species, endangered populations and endangered ecological communities is in
the TSC Act and the criminal offences related to those species, populations and communities
are in the National Parks and Wildlife Act 1974.

8.26

In NSW, offences are usually prosecuted as criminal matters and the maximum penalties for
offences range from $55,000 to $2.2 million and two years imprisonment. The maximum
penalties for offences under the EPBC Act are significant, up to $9 million for corporations
and $900,000 and 7 years imprisonment for individuals. In this regard, the Commonwealth
121
has had some success in bringing prosecutions which have secured material fines.
However, the limited scope for enforcement action other than in the most serious cases limits
the effectiveness of the Act.

8.27

Enforcement options are intended to keep people honest and to provide a deterrent for
recalcitrant behaviour. Certainly high penalties for offences can have that effect but if the
circumstances where breaches are prosecuted are only the most egregious, and conduct
which falls short of this level is not followed up, then behaviour is unlikely to change. Having a
range of enforcement options that reflect the scale of seriousness of an offence and with
varying evidentiary burdens for regulators can provide a more flexible approach.

8.28

Two critical issues in terms of the effectiveness of civil and criminal sanctions are first, the
extent to which the prosecutor has to demonstrate knowledge on the part of a defendant (e.g.
that vegetation was habitat for a threatened species) and second, the extent to which
defences are available to persons engaging in conduct which results in harm to biodiversity
values. It is very difficult to prove offences related to habitat destruction when, for example,
habitat has not been mapped and persons with interests in land which comprises habitat have
not been notified of those biodiversity values.

8.29

In NSW defences include that a person holds a licence to undertake the activity that causes
harm; that work was essential for the carrying out of authorised development; that an activity
was in accordance with an approved plan (e.g. a PVP or PMP under the NV Act). Under the
EPBC Act it is a defence if a person is acting in accordance with an approval. The availability
of these defences has resulted in some activities with significant impacts on biodiversity
values proceeding (this is discussed further below).
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8.30

In Germany the Nature Protection Act 1976 states that the general prohibition on taking or
destroying protected species does not apply to activities undertaken in the course of the
proper use of land for agriculture, forestry or fishing or 'authorised interventions in nature'. In
the UK only persons who intentionally kill, injure or take protected wild animals and birds shall
be guilty of an offence. Intentional taking is lawful if the act was the incidental result of a lawful
operation which could not reasonably have been avoided.

8.31

By contrast, the exemptions in the EU Birds and Habitats Directive apply only if there are
imperative reasons of overriding public interest including those of a social or economic
interest or with beneficial consequences of primary importance for the environment.

8.32

One way to re-focus the evidentiary burden for offences related to biodiversity is to create a
statutory presumption that an activity that harms a protected matter is not authorised unless
the defendant can adduce evidence to the contrary and/or demonstrate that the conduct was
consistent with environmental protection objectives. This approach has been adopted in the
122
Michigan Natural Resources and Environmental Protection Act of 1994.

8.33

The new WA Biodiversity Bill also contains evidentiary provisions that presumes certain
matters are proven in the absence of proof to the contrary (e.g. that a particular species was
123
protected or in a specified category). This reduces the administrative burden on
prosecutors to establish offences.

8.34

As noted above, regulators have a range of enforcement tools in addition to criminal
penalties. Those tools include injunctions and orders to cease activities and to undertake
remedial work following an incident. These types of orders can be useful in emergency
situations in order to prevent a potential activity that may harm biodiversity values and also to
ensure that (in addition to paying a monetary fine) habitat is restored after a breach has
occurred. By way of example, under the EPBC Act the Minister can make a remediation
124
determination where there have been a contravention of a civil penalty provision. The
EPBC Act also empowers the Commonwealth Minister to accept an enforceable financial
undertaking from any person who has contravened a civil penalty provision. It provides an
alternative to litigation and gives the Minister flexibility to set an appropriate financial amount
which is to be directed towards the conservation of the protected matter.

8.35

To be effective, enforcement provisions need to be capable of being applied by regulators in a
wide range of circumstances. By providing options for the enforcement approach i.e. orders
and penalty notices for minor infringements, civil penalties based on strict liability as well as
criminal sanctions for intentional behaviour then regulators are able to send deterrent signals
that reflect the seriousness of the offence and which demonstrate a commitment to enforcing
the legislation. Material penalties that reflect the seriousness of the offence are also
important. Limiting the availability of defences to those criminal offences that involve
knowledge and intent will also ease the burden placed on regulators when exercising
enforcement powers.

www.bakermckenzie.com

47

How are regulatory controls for biodiversity commonly integrated across regulatory
frameworks?
Authorities and Licences
8.36

As noted above, most biodiversity laws adopt a typical approach of prohibiting the harming of
listed threatened species, populations and ecological communities but then give power to the
regulatory authority to grant approval to persons who wish to engage in harmful conduct.
Legislation then generally prescribes the process for making, considering and approving the
application to harm the threatened species, population or ecological community or to
undertake the development. The extent of guidance in the legislation for this process is often
very limited.

8.37

The decision-making frameworks for causing harm provide regulators with quite extensive
discretion in deciding whether or not to grant a permit or a licence. In the legislation that we
have surveyed, there are almost no examples where a law has stated that approval cannot be
granted. As Preston CJ notes, there is no absolute rule protecting all or some particularly
significant threatened species, populations and ecological communities against all or some
particularly significant harm in all or particular circumstances. The prohibition on harming
threatened species, populations and ecological communities is entirely conditional and
125
provisional.

8.38

To achieve both better protection for those biodiversity values that are determined to be more
significant and to provide greater certainty for all stakeholders, one approach could be to
identify those areas or components of the environment that are unconditionally to be
protected from all harm and to identify environmental outcomes or standards that are not to
be compromised or are to be achieved, as the case may be. This may involve placing a
positive duty on regulators and decision-makers.

Environmental impact assessments and development
8.39

One of the principal defences to harming protected matters is that the activity causing harm
was authorised by a development consent or approval or in the case of native vegetation, a
permit to clear.

8.40

Whilst regulation of these matters is often covered by planning laws or native vegetation laws
rather than biodiversity laws the interrelationship between them is fundamental. Accordingly,
seeking coherence in the way in which the protection of biodiversity is understood and applied
by other regulators is critical.

8.41

In the context of assessing the impacts of activities / development on biodiversity the use of
environmental impact assessment (EIA) processes is widespread. This is a sound approach
and there are no clear examples of other approaches that work more effectively. However, in
some instances EIA requirements fail to adequately consider sub-threshold impacts or
cumulative impacts. This is in part due to the formulation of relevant considerations for
decision-makers under legislation. For example, with respect to thresholds, the test under the
EPBC Act is whether an action "has, or is likely to have a significant impact".
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8.42

In NSW, the assessment of significance is known as the 7-part test. Under this test, the
following factors must be taken into account in making certain determinations related to
development applications:
(a)

in the case of a threatened species, whether the action proposed is likely to have an
adverse effect on the life cycle of the species such that a viable local population of the
species is likely to be placed at risk of extinction,

(b)

in the case of an endangered population, whether the action proposed is likely to
have an adverse effect on the life cycle of the species that constitutes the endangered
population such that a viable local population of the species is likely to be placed at
risk of extinction,

(c)

in the case of an endangered ecological community or critically endangered
ecological community, whether the action proposed:

(d)

(i)

is likely to have an adverse effect on the extent of the ecological community
such that its local occurrence is likely to be placed at risk of extinction, or

(ii)

is likely to substantially and adversely modify the composition of the
ecological community such that its local occurrence is likely to be placed at
risk of extinction,

in relation to the habitat of a threatened species, population or ecological community:
(i)

the extent to which habitat is likely to be removed or modified as a result of
the action proposed, and

(ii)

whether an area of habitat is likely to become fragmented or isolated from
other areas of habitat as a result of the proposed action, and

(iii)

the importance of the habitat to be removed, modified, fragmented or isolated
to the long-term survival of the species, population or ecological community in
the locality,

(e)

whether the action proposed is likely to have an adverse effect on critical habitat
(either directly or indirectly),

(f)

whether the action proposed is consistent with the objectives or actions of a recovery
plan or threat abatement plan,

(g)

whether the action proposed constitutes or is part of a key threatening process or is
likely to result in the operation of, or increase the impact of, a key threatening
126
process.

8.43

The Minister for the Environment is empowered to make guidelines to help interpret what is a
significant impact on a protected matter. However, we note that this is with the concurrence of
127
the Minister for Planning.

8.44

Examples of other assessment methodologies applied in Australia to assess the biodiversity,
threatened species, soil, land and water impacts of site-based activities is provided at
Appendix C.
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8.45

With respect to cumulative impact, there are very few examples of legislation expressly
requiring cumulative impacts to be considered, but guidelines may reference it as relevant to
assessment and Courts have aided with interpretation of when those impacts must be
128
considered (see for examples the EPBC Act cases related to Nathan Dam and the Tarkine)

8.46

A second issue with the EIA process relates to the information before the decision-maker
which is largely prepared by or on behalf of the proponent for the activity. There is a risk with
proponent -led assessment that a protected matter may not be identified (due to lack of
knowledge rather than any malicious purpose). Again, there are no working examples of this
information being prepared independently or by government and this would not be practical.
However, making proponents more accountable for the information provided may be useful.
i.e. putting the onus on a landowner to identify what is on the land and what the impact will be
or imposing a burden on an applicant to establish the absence of harm.

8.47

Linked to this is the role of the precautionary principle. This principle provides that "if there are
threats of serious or irreversible environmental damage, lack of full scientific certainty should
not be used as a reason for postponing measures to prevent environmental degradation." The
precautionary principle, once invoked, effects a transfer of the evidentiary burden to a
proponent of an activity to prove that a threat of environmental damage does not in fact exist
129
or is negligible.

8.48

Proponents for development are looking for certainty in respect of decision-making where
impacts on biodiversity may occur, rather than broad discretions with little guidance on how
the discretion is to be exercised. To this end, clearly understanding where biodiversity issues
fit in the hierarchy of interrelated laws can assist landowners and developers when they are
considering whether to seek approval to clear land or undertake development.

8.49

In many of the jurisdictions reviewed, mining, forestry and planning laws trump the protection
of biodiversity. There are however, some examples where environmental outcomes are
paramount.

8.50

The Constitution of Ecuador provides that nature has "the right to integral respect for its
existence and for the maintenance and regeneration of its life cycles, structure, functions and
130
evolutionary processes". That right includes a right to be restored, a right stated to be apart
from the obligation of the State and natural persons and legal entities to compensate
131
individuals and communities that depend on affected natural systems.

8.51

One approach to managing the EIA process more effectively when biodiversity impacts are
involved could be the use of a graded approach to permissible and prohibited activities. This
could provide that development may proceed if it meets meet clearly articulated performance
standards. However, if departing from a standard the proponent must demonstrate that the
standard was unreasonable or unnecessary in the particular case. Trigger points for the level
of assessment can also be adopted with an ability to offset in some circumstances and finally
an outright prohibition if impacts are unacceptable. This is consistent with the risk-based
framework described below.
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What are best practice mechanisms to enable a risk-based approach to regulation?
Outcomes-based controls
8.52

A number of commentators advocate the adoption of outcomes based regulatory controls.
This basically involves the use of outcomes based performance standards to guide the
application of the legislation.

8.53

The EU Habitat's Directive provides a good example of this approach. It provides clear limits
on the granting of consents for activities that affect the European network of nature protection
areas. Whilst the protection is not absolute, as noted above, consent will only be granted if
132
there is no alternative solution and it is in the overriding public interest to allow the activity.

8.54

Similarly, the UK's National Planning Policy framework on Biodiversity includes principles
which state that "if significant harm resulting from a development cannot be avoided,
adequately mitigated, or as a last resort, compensated for, then planning permission should
be refused"; and "planning permission should be refused for development resulting in the loss
or deterioration of irreplaceable habitats .. unless the need for, and benefits of, the
133
development in that location clearly outweighs the loss."

8.55

The graded approach described at paragraph 8.51 above is also an example of an outcomes
based approach.

8.56

The introduction of outcomes based legislation provides clear recognition of the importance of
biodiversity conservation and is arguably capable of more transparent enforcement.

Risk-based approaches to regulation
8.57

Risk-based regulation has emerged in recent years as a more flexible mechanism to achieve
regulatory outcomes. The concept of risk relates to the probabilistic anticipation of harm,
threat or danger. By focussing on risk, rather than prescriptive rules, regulatory effort can be
more targeted. This frees up resources for regulators and removes administrative burdens for
regulated persons provided they are undertaking low risk activities.

8.58

As Lindsay and Riebel note, the application of risk-based methods is typically through a tiered
134
regulatory approach developed through the application of a environmental risk matrix. This
involves a spectrum ranging from high risk categories of activities which require
comprehensive environmental assessment and/or rigorous compliance obligations; medium
risk activities which are the subject of standard assessment or monitoring requirements and
135
low risk activities which may be subject to fast-tracked or streamlined requirements.

8.59

There are a number of examples of risk-based regulation being advocated for and adopted by
Australian policy makers. In Victoria it is being considered in the context of native vegetation
136
regulation, mining development, and pollution control. In NSW, the recent amendments to
the Protection of the Environment Operations Act 1997(NSW) (POEO Act) to adopt a riskweighted approach to pollution licensing will see the EPA's regulatory effort be directed
towards those activities that are inherently more polluting and those licenced entities that
have a history of non-compliance or poor environmental performance.
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8.60

In the context of biodiversity protection, a policy judgement must be made as to which risks
are acceptable and which are unacceptable. For unacceptable risks, arguably the action or
development should not be allowed to proceed. These parameters need to be clear to provide
certainty to regulated persons. The precautionary principle is also relevant here as it guides
the way in which risk assessment should be framed.

8.61

Risk based approaches are held up as providing a scientifically driven, objective process to
guide management decisions. However, some commentators note that there remains a
subjective element to risk assessment and a level of discretion often remains on the part of
regulators, with decisions often subject to the inherent views of individuals as to what is risky.
For risk-based regulatory approaches to work effectively, they need to be guided by the best
available science and information (updated regularly), linked to measurable objectives,
designed to set clear parameters for decision-making which are transparent and capable of
scrutiny by the public.

What types of regulatory measures promote a culture of compliance?
8.62

8.63

In addition to risk-based regulation, commentators such as Martin and Gunningham highlight
the strengths of adopting a suite of regulatory approaches that can respond to different
regulatory challenges. Those alternative approaches include:


systems-based approaches which encourage land managers to put in place
environmental management systems to address environmental matters;



harnessing the capacity of markets, civil society and other institutions to accomplish
policy goals more effectively, with greater social acceptance and least cost (known as
'smart regulation');



socialising positive behaviours to achieve environmental outcomes for the common
good, including through the use of education, societal pressure and incentives;



streamlining processes to achieve consistent outcomes at lower costs, for example
the management of species listing and management planning between States and the
Commonwealth which in turn could reduce the regulatory burden for licensing,
assessments and enforcement;



co-regulation which involves a form of collaboration or partnership between the
regulator and the person being regulated to foster the development of a 'best practice'
approach to land management. However, the success of these measures is linked to
the capacity of government to exercise supervision and the extent of broader public
scrutiny to ensure regulators do not become captured; and



enabling civil society to undertake enforcement actions to ensure compliance with
137
legal obligations. This may be linked to a duty of care.

Another approach to dealing with the issue of allocating responsibility across the community
for biodiversity services and ecosystems is to establish a statutory basis for a shared
responsibility. This approach recognises that government, industry and private landholders all
have a role to play in achieving the desired objectives and, "if supported by an appropriate
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assessment framework, can also provide the framework for actions beyond a minimum
138
standard, to be eligible for financial and other types of support."
8.64

Finally, it is important that biodiversity is protected on private land as well as public land. This
is because many threatened species have critical habitat on private land, and a failure to
conserve the critical habitat may not only result in a loss of adjacent habitat, but it may also
139
result in landscape fragmentation. In the US, the Endangered Species Act of 1973
endangered and threatened species are protected on both public and private property, and
140
the Act therefore extends to the actions of private citizens on their privately owned land. In
141
South Australia, it is an offence to take protected animals and their eggs on private land,
however this has not been extended to native plants, unless the species is prescribed under
142
143
the National Parks and Wildlife Act, and currently no species have been prescribed. The
EPBC Act also regulates activities on public and private land that may impact upon listed
species and ecological communities.

What types of actions can be taken to mainstream the early consideration of impacts
on threatened species into decision making across different departments and
industries and regulatory frameworks?
8.65

As discussed above, undertaking strategic planning and adopting bioregional plans is a key
first step to integrating biodiversity considerations into government actions and decision
making. When undertaken appropriately, guided by best available science, and when properly
coordinated across government agencies, strategic planning can facilitate a consistent and
arguably more efficient and transparent approach to land use management.

8.66

Linked to this is the potential use of biocertification. Again, if the assessment methodology
and parameters for determining acceptable impacts are sound, then this provides a tool which
can streamline decision making processes and provide stakeholders with greater certainty.

8.67

Ultimately, coordination and coherence between different agencies and regulatory
frameworks is required. To some extent, bringing together responsibilities for a number of
issues related to biodiversity management, such as species protection and planning,
vegetation management, invasive species and incentives, into the one law can assist. This is
what was done with the EPBC Act and is proposed in NSW. However, it may be more
challenging to integrate these with existing planning laws. In that respect, clearly articulating
how planning and biodiversity laws relate, and the hierarchy between them, is necessary.
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9.

Incentives

Summary
9.1

Incentives can be a positive tool to promote conservation and biodiversity outcomes on
private land. In this regard, best practice characteristics of incentive schemes include those
that:


create a statutory duty of care to protect biodiversity on public and private land
backed by a suite of complementary measures to encourage positive behaviours;



recognise the role of private landholders in biodiversity outcomes (e.g. through
objects);



apply a consistent approach to the assessment of the biodiversity values of private
land (e.g. biodiversity assessment tools for offsets);



facilitate a positive market for landholders to opt-in to supply ecosystem services (e.g.
through biobanking /offsets markets);



provide clear guidelines on the process for the entering into conservation agreements
and the obligations that attach to an agreement;



provide clarity on the nature of incentives being offered for biodiversity conservation
and the ability to grant them (tax, stewardship payments, grants - purpose of funding);
and



monitor and review performance of private conservation against agreements and
payments.

Analysis
Trends towards greater private sector involvement and alternative regulatory
instruments
9.2

In recent years we have seen a greater reliance being placed on the private sector to assist in
meeting goals related to biodiversity conservation. This is in part due to the fact that protected
matters often fall outside of the national parks and reserve system and also due to the limited
resources available to governments to undertake conservation actions themselves.

9.3

Many of the incentive arrangements discussed in this section have been operating for a
considerable time, in particular grant funding and conservation covenants. However, the
sophistication of these arrangements in growing, with a greater reliance on market-linked
approaches to ensure that resources are most efficiently applied. The use of tender
programs for grant and stewardship payments is one example.

9.4

In addition, there is a clear trend of moving towards more market-based approaches (i.e.
biodiversity credits and trading). These approaches are intended to place a financial value on
the ecosystem services and biodiversity values generated on private land. Whilst there have
been some teething problems with biobanking arrangements, the development of assessment
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methodologies and calculators offers a scientifically-based framework in which decisions can
be made about areas of biodiversity to be protected or impacted by development and their
value.

What is the common range of incentive mechanisms included in biodiversity
legislation?
Conservation easements, covenants and agreements
9.5

There are a range of mechanisms that have been widely used to incentivise biodiversity
conservation on private land. The most widely used, and longest standing mechanism is that
144
of conservation easements which haven been used in the US for decades. A conservation
easements transfers a portion of the rights associated with land, while allowing the landowner
to maintain ownership and carry out uses which do not conflict with the terms of the
145
easement. Conservation easements ordinarily run with the land, binding successive
purchasers and tax incentives are often provided to landowners who are burdened by
146
easements. Conservation covenants are similar to easements but operate on a contractual
basis in the US. This makes them potentially less secure and transferable unless registered
on title.

9.6

One of the legal challenges with the use of easements and covenants, particularly in common
law jurisdictions, is the need to identify land that is burdened by, and land that benefits from,
the easement. This has restricted the use of these type of covenants in jurisdictions such as
147
the UK. Accordingly, variations of easements have been pursued which do not have the
same limitations. For example, conservation agreements whereby a statutory body and a
landowner enter into an agreement which sets out limitation on land use and positive
management obligations which are intended to operate in perpetuity.

9.7

A number of Australian jurisdictions have adopted legislation which enables conservation
agreements to be entered into by the government. Similar to conservation easements, these
agreements are registered on title and bind successors in title. However, there is no
requirement to identify land that benefits from the restrictive covenant.

9.8

In NSW Div 12 of Pt 4 of the NPW Act provides for voluntary conservation agreements
(VCAs). The Minister for the Environment may enter into a VCA with the owner of land for any
of a wide range of conservation-related purposes including:
(a)

preservation of scenery, natural environments or natural phenomena;

(b)

protection of areas of specific scientific interest;

(c)

protection of areas in which Aboriginal object, or Aboriginal places of special
significance are situated;

(d)

the study, preservation, protection, care or propagation or fauna or native plants or
other flora; and

(e)

conservation of critical habitat or the conservation of threatened species, populations
or ecological communities or their habitats.
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9.9

Agreements may contain terms binding on the owner with the following effects, amongst
others:
(a)

restricting the use of the area;

(b)

requiring the owner to do or not do specified things;

(c)

requiring the owner to permit access to specified people; and

(d)

requiring the owner to use money provided under the agreement in a particular way.

9.10

Likewise, the VCAs may contain terms binding on the Minister, requiring the Minister to
provide financial assistance, technical advice or other assistance (e.g. assistance with fencing
materials, plant and animal surveys, stabilisation works). Land which is covered by a VCA
may be exempt (or partially exempt) from local council rates and other tax concessions may
apply.

9.11

The Nature Conservation Trust Act 2001 (NSW) provides another vehicle for agreements with
landholders for the long-term protection of the natural and cultural heritage values of a
property through the use of conservation land title covenants. The Trust operates a revolving
fund, which purchases, covenants and then on-sells properties with significant natural values
and can also enter into contracts with existing landowners for the management of the natural
values.

9.12

Another variation used in the US and which is not directly tied to property rights is the Safe
Harbour Agreement. These voluntary agreements promote the management and
conservation of targeted species in exchange for a guaranteed reduction in liability and
exemption from future land use restrictions should the landowner want to develop the land.
The agreements require a baseline to be set and a monitoring program to be implemented.
At the conclusion of the agreement the landowner is permitted to return the land to the
148
baseline condition.

Grant funding and stewardship payments
9.13

Another common program to incentivise private management actions is the use of grant
funding. These programmes are usually government administered funding programmes which
allocate monies for activities on land that result in environmental outcomes. Over the part 20
years funding programmes have become increasingly sophisticated moving from pure grant
programmes to more market orientated tendering schemes. Victoria has a number of
successful examples of these types of programmes, such as BushTender.

9.14

Stewardship payments represent a variation on grant funding. Conservation stewardship
incentives are payments to landowners for supplying and maintaining environmental services
such as clean water, reduced soil erosion and biodiversity conservation. Landowners are not
necessarily being required to take positive actions to fix an environmental problem, instead
they are rewarded for continuing sound environmental practices. In this way, they are linked
to the provision of a public good. In some cases stewardship programmes are more directly
tied to an environmental duty of care. For example, the National Environment Protection Act
2007 of Bhutan contains a duty of environmental stewardship. The duty of care concept is
discussed in more detail below.
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9.15

The National Landcare Programme includes an Environmental Stewardship Programme
which targets EPBC Act listed ecological communities. This programme assists private land
managers to maintain and improve the condition and extent of threatened ecological
communities and species by providing tender rounds and ensuring monitoring of not just
149
environmental outcomes but also socioeconomic monitoring. The Hawke Review
recommended that proposed bioregional plans provide stewardship payments to encourage
and reward long term conservation.

Biodiversity offsets
9.16

Another emerging approach to incentives for private conservation is the use of biodiversity
offsets. Whilst the design of biodiversity offsets schemes vary considerably, the underlying
idea behind them is biodiversity losses in one location may be offset against biodiversity gains
in another. Biodiversity offsets are intended to provide measurable conservation outcomes
designed to compensate for significant adverse impacts on biodiversity as a result of
development, after steps to prevent or mitigate the impacts have occurred. In most cases, the
goal of an offsets policy is to achieve no net loss, and preferably a net gain of biodiversity on
the ground.

9.17

Over the past 3-4 years Commonwealth and State Governments in Australia have developed
offsets policies. These include the EPBC Act Environmental Offsets Policy (2012) and the
NSW Biodiversity Offsets Policy for Major Projects (2014). These policies guide the choice of
offset mechanism to secure the permanent / long-term biodiversity outcomes to mitigate the
impacts of development. In other words, the policies are not offsetting mechanisms
themselves, but may specify or influence which conservation mechanism is most appropriate
to use.

9.18

Elements of offsetting are present in the EU through their implementation of the Birds and
Habitats Directive. The Habitats Directive states that, if a Member State is satisfied there are
no alternative solutions and there are reasons of overriding public interest to justify approving
a project that is likely to damage a site protected under EU law, then the state is required to
take all compensatory measures necessary to ensure the overall coherence of Natura 2000 is
protected.

9.19

Jurisdictions such as South Africa are also contemplating the use of biodiversity offsets.
South Africa has included biodiversity offsets as conditions attached to environmental
authorisations and has guidelines for their use in the mining sector. The South African
Biodiversity Institute (SANBI), a statutory authority set up under the NEMBA, is also
considering the development of a national offsets policy.

9.20

Biobanking schemes such as that adopted in NSW take the use of offsets a step further to
introduce a more market-based approach to the trading of biodiversity credits. This builds
upon mitigation and conservation banking schemes developed in the US to manage wetland
habitats.

9.21

The NSW Biobanking scheme is established and regulated by Division 2 of Part 7A of the
TSC Act, the Threatened Species Conservation (Biodiversity Banking) Regulation 2008 and
the Biobanking Assessment Methodology. The main elements of the scheme are:
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9.22

(a)

the establishment of a biobanking site on land through a biobanking agreement
between the Minister for the Environment and a landholder;

(b)

creating biobanking credits for management activities carried out on the land that
improve or maintain biodiversity values (determined in accordance with the
Biobanking Assessment Methodology);

(c)

trading of credits once they are created and registered; and

(d)

retirement of credits.

In order to determine if land is suitable, it is necessary to have the land assessed by an
accredited biobanking assessor. The assessment is undertaken in accordance with the
Biobanking Assessment Methodology and Biobanking Credit Calculator and will consider:
(a)

biodiversity values;

(b)

management actions required for specific threatened species; and

(c)

the number and types of biodiversity credits that can be created, including ecosystem
credits and species credits.

9.23

The results of a biobanking assessment will inform the terms of the biobanking agreement
and the estimate of credits that may be created on the proposed site.

9.24

The UK through its Department of Environment, Food and Rural Affairs has also adopted a
150
calculator to determine biodiversity units based on a scientific assessment methodology.

Payments for ecosystem services
9.25

A further type of incentive approach is that of payments for ecosystem services (PES). With
approaches to biodiversity management increasingly focussing on an ecosystem approach
and the need to maintain ecosystem services, the costs of those services is being brought
into play. PES schemes aim to put a value on the services that ecosystems play in providing
habitat, regulating climate and storing CO2, providing watersheds, filtering water etc.

9.26

PES arrangements usually involve a contractual relationship between an entity that pays for
an ecosystem service and the provider(s) of that service; buyers of the service can be public
or private (or both). PES schemes can be self-organised private deals (with private buyers),
public payment schemes (where the Government is buyer) or trading of credits within a
market setting. There are an number of examples of PES schemes, particularly from
developing countries. Examples include:
(a)

Costa Rica: Forest Law No. 7575 (1996) establishes a PES program, the Programa
de Pago por Servicios Ambientales, for the services of carbon mitigation, hydrological
151
services, biodiversity and natural beauty. Forest Law No. 7575 additionally
'provides the regulatory basis to contract landowners for the services provided by
their lands, and establishes the National Fund for Forest Financing (Fondo Nacional
152
de Financiamento Forestal)' in order to distribute payments and incentives.

(b)

Vietnam: Decree No. 99/2010/ND-CP on the Policy on Payment for Forest
Environmental Services (PFES) identifies the forest services for which charges must
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be paid (including carbon sequestration and storage), and clarifies state management
of PFES as well as the rights and responsibilities of forest service users and
providers.

9.27

(c)

Mexico: The General Law for Sustainable Forest Development (2003) created the
Mexican Forestry Fund to 'promote the establishment of incentive and market-based
153
systems for the conservation of forest ecosystems.' The National Forestry
Commission (CONAFOR), a decentralised agency of the government's Natural
Resources and Environment Secretariat, manages the Fund and administers all PES
154
programmes.' The program operates on a contract basis between CONAFOR and
landowners, where CONAFOR agrees to make a fixed payment per hectare for a
period of five years while the landowner is committed to perform sustainable
management practices that maintain or improve the provision of ecosystem
155
services. The program has received funding from various sources that include
contributions from water users, a budget approved annually by the legislature, state
and municipalities' governments, as well as private actors, all of which are channelled
156
to landowners through the Mexican Forest Fund. A portion of water tax payments
made pursuant to the Federal Rights Law (Article 223) are also contributed to this
157
fund.

(d)

South Africa is also in the process of developing a legal framework to introduce PES
mechanisms in South Africa.

Despite the uptake of PES systems in developing countries, there has been only limited
experience with PES schemes in developed countries with most schemes being targeted at
watershed management and being run by catchment management authorities such as the
Upper Yarra and the former Sydney Catchment Authority (now Water NSW). This may be
because, in the biodiversity sphere the persons ordinarily funding PES schemes are bilateral
aid donors or international investors seeking to undertake projects in developing countries.

Tax incentives
9.28

Tax incentives can also provide long term incentives for biodiversity protection and
management. Federal income tax incentives used in the US include deductions for donating
conservation easements, incurring conservation expenditure and from revenue from derived
on lands managed to support natural habitats. A number of US States also provide property
tax incentives which include tax credits for maintaining wildlife habitat, including through
nature preserves and buffers. Taxes on capital gains may also be avoided if land is donated
158
to certain government agencies or conservation organisations. Similarly, in Canada
donations of ecologically sensitive lands, known as 'ecological gifts' are exempt from capital
gains tax.

9.29

In South Africa, for example, income tax incentives are currently granted to landowners who
forgo development opportunities on their land in the interests of conservation. The Income
Tax Act differentiates incentives according to the degree to which a landholder is willing to
assume restrictions on land use. for example, if there is agreement to contract land into a
national park or nature reserve for a minimum of 99 years, they can annually deduct 4% of
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the market value of the land (less the value of the land retained). If the dedication is for less
than 30 years, then the costs of implementing the management plan for the land can be
deducted. South Africa has also introduced a system of differential rating for land under its
property tax regime which provides significant property tax benefits to those landowners who
agree to incorporate their land in the reserve system or to conserve ecological features
159
through management agreements.
9.30

Australia has also provided tax incentives for conservation for many years. At a
Commonwealth level, tax concessions are available to land owners who enter into
conservation covenants to protect areas of high conservation value. Landowners may either
qualify for concessional Capital Gains Tax treatment or be eligible for income tax deductions.
As noted above, at a State level, landowners may benefit from reduced rates if they enter into
VCAs.

What types of incentive measures have been successful in promoting long-term buyin to conservation by private landholders (and other government agencies)?
9.31

Experience with the various incentive options described above has been mixed across
jurisdictions. Most commentators agree that for a scheme to be successful, there must
already be public buy-in of the importance of biodiversity conservation and a culture of
conservation. To generate this buy-in early facilitative incentives such as education and the
provision of technical assistance through funding programs can provide an entry point for
more formal conservation schemes to be pursued (e.g. covenants and offsets).

9.32

To date, some of the most successful approaches to incentivise private conservation have
been the stewardship programmes and the use of conservation agreements. For example,
Bush Broker in Victoria resulted in over 1200 management agreements being put in place on
a voluntary basis.

9.33

In contrast, the more formal statutory conservation agreement process in NSW had (as at
December 2014) resulted in 396 agreements protecting 146,000 ha (almost half of which is
managed by the Australian Wildlife Conservancy) and 91 nature conservation trust
agreements protecting 24,864ha. Similarly, the uptake for biobanking in NSW has been very
160
limited with only 32 biobanking agreements registered.

9.34

A survey of pastoralists in Northern Australia seeking to gauge their willingness to sign up to
hypothetical biodiversity contracts and preferences for contract attributes was undertaken in
2013. The research findings, published in 2015, found that higher stewardship payments and
flexibility provisions significantly increased the likelihood of participation as did shorter
contract durations. For example, farmers were less likely to participate if stock was completely
excluded unless the stewardship payments matched the opportunity costs. Flexibility
arrangements such as the right to negotiate up to one years' exclusion from the contract were
161
also viewed favourably.

9.35

Similarly, the NSW Biodiversity Review Report noted that any mechanism that is adopted or
retained for private land conservation needs to be flexible to cater for landholders with a
broad range of needs, including altruistic nature lovers to those with high opportunity costs
that need an income to compensate the forgone productivity of the land.
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9.36

In terms of achieving conservation outcomes, experts are divided on the ability of schemes
such as biodiversity offsets to achieve real conservation outcomes. Bell, Saunders, Lovelock
and Possingham note that while the concepts of "no net loss" and "net gain" are worthy
objectives, in practice they have been difficult objectives to achieve. The main factors they
identify that limit the success of offsets policies are that it may be difficult to measure the
value being offset; there is often uncertainty whether gains in biodiversity or ecosystem
services have actually been achieved; and there are unavoidable delays in conservation
gains being achieved.

9.37

Specifically in relation to biobanking, other commentators have noted that the establishment
costs are high and that the types of trades are constrained due to the level of compatibility
162
required between the biobanking site and the development site.

9.38

A number of experts we interviewed suggest that in order to achieve objectives such as 'no
net loss' the following factors should be present as a precondition to using an offsets policy:


the values lost can be restored elsewhere with confidence;



clearing does not constitute an immediate risk to a species or population;



an adaptive management approach will be used (including monitoring and review if
necessary);



the offsets must be secured for a timeframe commensurate to the period of the loss;
and



the offsets requirements are enforceable.

163

9.39

The Hawke Review also recommended that biobanking schemes should be linked to regional
(and, by extension to States, local) plans to capture their longer term conservation potential.

9.40

Notwithstanding the limitations with market-based schemes such as biobanking, they are
viewed by many experts as a key tool to incentives private conservation.

How can incentives be directed to the most strategic / effective outcomes (including
value of money)?
9.41

Incentives that prioritise conservation, have clear objectives and are accountable are
164
considered best practice. This is true whether the incentive is voluntary or funded.

9.42

There are various mechanisms to strategically use incentives. At the outset it is important to
determine what the priorities for conservation in order to then determine where to most
effectively spend limited resources.

9.43

The NSW Biodiversity Review noted that a targeted approach to private land conservation
could result in improved biodiversity outcomes. Building upon existing mapping tools used in
the State, the OEH is identifying priority biodiversity investment opportunities through a
165
'BioMap' to determine where investments will return the greatest conservation benefits.

9.44

Other examples of prioritisation are provided in Section 7 of this Review Paper.
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9.45

In circumstances where the primary incentives for conservation action is driven through grant
funding, a critical look at how that funding is spent is required. The use of tenders for grant
programs is one way of allocating funds most effectively, once those priorities are determined.

9.46

A number of commentators have expressed the view that the current "triage" approach to
funding species conservation is ineffective because it directs funds to the "thin edge of the
wedge" instead of taking a strategic approach that accounts for complex interactions within
166
and between ecosystems.

9.47

A potential solution is to prioritise actions which take an ecosystem approach and, by doing
so, maximise outcomes overall. The process requires the identification of common threats
and actions that affect a range of species and can encourage a multi-species or landscape
approach to conservation as well as opportunities for cross regional projects.

9.48

In NSW, both the OEH and the Nature Conservation Trust seek to invest in conservation
outcomes that contribute to the national reserve system, prioritising underrepresented
bioregions and targeting conservation values such as improving connectivity and buffering
167
existing reserves.

9.49

There is clearly a need for a suite of incentives, including grant funding and market-based
mechanisms, to maximise landholder participation

Where has the concept of a 'duty of care' been implemented
9.50

Adopting environmental rules that incorporate a land-holder's duty of care, based on informed
liability for negligence, can assist to fill gaps, articulate standards and positive measures for
168
environmental management supported by a best practice compliance test. Bates
recommends the introduction of a duty of care because it "could bring considerable benefits in
protecting biodiversity by providing guidance to resource users on what practices are
169
acceptable." However, he warns that a statutory duty of care is "unlikely to be a panacea"
unless it is "supported by complementary approaches, including encouragement of voluntary
170
action, education and financial incentives."

9.51

The Wentworth Group of Concerned Scientists, building upon the recommendations in the
2010 Commonwealth Government Australia's Future Tax System Review, has also
advocated for a legislated 'duty of care' on landholders to protect the environment. The
objective of introducing a statutory environmental duty of care is to prevent future
environmental harm. It would not necessarily demand the remediation of past environmental
damage, but would require land managers, on both private and public land, to take all
171
reasonable and practical steps to prevent further damage.

9.52

There are examples of statutory duties of care in a number of Australian States and
Territories, however, their operationalization has been limited. A statutory duty of care has
been implemented in the Catchment and Land Protection Act 1994 (Vic) s 20, which is owed
to individuals (other resource users/landholders) and requires landholders to "avoid causing
or contributing to land degradation that causes or may cause damage to the land of another
landholder; conserve soil; protect water resources; eradicate regionally prohibited weeds;
prevent the growth and spread of regionally controlled weeds; and prevent the spread of, and
as far as possible eradicate, established pest animals." These duties apply to occupiers and
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lessees and is enforceable by civil or criminal action or by compliance orders. This duty of
care is positive requiring enhancement and not merely to avoid harm. However, it focusses on
172
financial harm rather than environmental harm.
9.53

Another example of a statutory duty of care is found in Queensland where farmers have an
environmental duty of care. However, the duty is arguably too generic to secure targeted
biodiversity outcomes.
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10. Evaluation, Reporting, Accountability and Transparency
Summary
10.1

Best practice approaches to o promote greater accountability and transparency in respect to
decisions regarding biodiversity conservation include providing:


a clear understanding of the identity of the decision maker (government, experts or
others);



clear guidance on relevant matters to be considered by decision-makers (government
and independent experts) and the weight to be given to those matters;



identification of how and when independent expert advice can be sought and the
purpose for which it can be used;



a requirement that decision-makers (government and independent experts) provide
reasons for their decisions;



specified timeframes for:
o

the making of decisions (e.g. listing, licensing);

o

the making of plans;

o

the achievement of KPIs / implementation of the Act;



a process for monitoring the implementation of plans and to facilitate their
improvement;



periodic reviews of:
o

listings;

o

strategic plans / recovery plans / action statements;

o

performance of the Act against its objectives / KPIs / targets;



third party appeal / enforcement rights (e.g. ability to remedy or restrain a breach of
the Act); and



for regular reporting on achievement of key KPIs under the legislation (e.g. through
annual reports or reports to Parliament).

Analysis
Trends - empowering communities in decision making
10.2

Assurance and transparency play an important role in safeguarding the quality of the
environment. In recent years there has been a growing trend to empower communities,
individuals, and non government organisations to take part in decision-making. This trend
can be traced back, from a regulatory perspective, to the adoption of the Aarhus
173
Convention and the influence that its principles have had for environmental governance
throughout the world.
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10.3

The Aarhus Convention is predominantly a European regional agreement (to which Australia
is not a party), nevertheless, its core principles are viewed as representing best practice for
access to information on environmental matters, collection and dissemination of
environmental information, public participation in decisions on specific activities, public
participation concerning plans, programs and policies related to the environment, public
participation in lawmaking and access to justice. Most EU Member States have implemented
laws which adopt those principles and many other countries have also reflected those
principles in domestic legislation.

10.4

The extent to which these principles have been given effect in Australia varies between
jurisdictions. Increasingly Australian biodiversity laws are providing for public participation in
decision-making, particularly around listings and in some cases, plan making. A number of
jurisdictions, such as the Commonwealth and NSW also provide broad standing for third
parties to take actions to remedy or restrain breaches of environmental laws.

10.5

In the past, access to information has been quite restricted, but increasingly laws are being
drafted to require decision makers to provide reasons for their decisions, to provide regular
reports on progress to meet objectives and for government agencies to publicise the scientific
(and economic) data that informs their activities.

10.6

One area where transparency and participation is more limited is in relation to private
conservation measures. With many jurisdictions employing a greater focus on stewardship
arrangements and voluntary conservation agreements, it will become more important to
ensure that there is transparency as to how these arrangements are entered into and the
benefits for government quantified.

What types of bodies are best placed to inform and regulate threatened species
conservation?
10.7

10.8

Biodiversity laws are implemented by a range of government and advisory bodies. Ordinarily
statutes assign accountability to the responsible Minister and to the Department which
oversees the day to day functions under the legislation. The functions conferred on the
Minister often include:
(a)

being the primary decision maker under the biodiversity legislation;

(b)

making decisions relating to the assessment and approval of controlled actions or
development activities;

(c)

decisions relating to approval of strategic assessments and management plans;

(d)

appointing members of advisory bodies (where these are established under the
relevant legislation); and

(e)

listing threatened species and ecological communities.

174

A number of jurisdiction also appoint a scientific committee to support the implementation of
the legislation. Statutory advisory bodies can support decision making by providing specialist
advice on particular matters. How and when independent expert advice is sought and the
purpose for which it can be used varies considerably. The functions conferred on the scientific
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committees range from purely advisory to delegated authority to make decisions on certain
matters (i.e. responsibility for the listing of species).
10.9

In South Australia the National Parks and Wildlife Act 1972 establishes a process whereby
the Minister is advised by the National Parks and Wildlife Council and any advisory or
175
consultative committees the Minister establishes. Each member of the Council must be a
person who, in the opinion of the Minister, is committed to the conservation of animals, plants
and other natural resources. The purpose of the Council is to advise the Minister as specified
176
in the Act. However, the role of the Council is advisory, and there is no guarantee of direct
177
positive impact on biodiversity matters.

10.10

Under the EPBC Act the Threatened Species Scientific Committee (the Committee) is an
independent committee of conservation scientists appointed to provide the Minister with
advice on matters relating to listing, conservation and recovery of threatened species and
ecological communities, and listing and abatement of key threatening processes. The
Committee can consult with the broader community including scientific experts, in relation to
assessments being undertaken. However, the final decision is taken by the Minister, having
regard to the Committee's advice. In contrast, the Director of National Parks has power to
make decisions relating to Commonwealth Reserves and conservation zones.

10.11

A number of other jurisdictions have referred legislative decision making (exercised in
conjunction with the Minister) to scientific bodies, in particular for the listing process. This is
described in detail in Section 6 above.

10.12

The independence of the NSW Scientific Committee in making listing decisions under the Act,
and the requirement that the Committee only take into account scientific considerations when
178
making a decision, has been labelled a strength of the NSW legislation. Additionally, the
Minister has no veto right in relation to listings, with these decisions being based purely on
scientific considerations. Economic and social considerations can be taken into account in
179
decisions subsequent to listing. This follows the approach in the US under the ESA.

10.13

There are arguments for and against an independent scientific committee making decisions in
relation to protected matters. On the one hand, by having a independent body undertaking
these functions it means that decisions are made objectively upon clear scientific evidence
and consistent criteria, rather than being influenced by political or other consideration. On the
other hand, placing decisions in the hands of a Minister means the Minister can be held
publicly accountable for those decisions and it creates a context that motivates experts to
180
ensure their reasoning is careful, well supported and convincing.

10.14

A number of the experts we have consulted have expressed the view that the listing
processes under biodiversity laws should be completely independent, but that decisions about
what to do based on listing (i.e. priorities for recovery etc.) may be done by Ministers or their
delegates taking into account a wider range of matters.

How best to articulate and structure the principles / criteria of decision making to enable
effective implementation?
10.15

While it is important to maintain discretion in decision making so as to provide the decision
maker flexibility in considering competing interests, bestowing broad discretion upon the
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decision maker in the absence of guiding criteria may fuel perceptions that the decision maker
approaches their functions under the legislation without appropriately balancing
181
environmental, social and economic considerations. The presence of such criteria and their
publication reduces uncertainty among stakeholders.
10.16

In NSW the Environment, Planning and Assessment Act 1979 (NSW) (EP&A Act) prescribes
a list of relevant considerations for consent authorities to take in consideration when making
decisions to approve or reject development applications. The matters listed in s.79C of the
EP&A Act include: the provisions of any environmental planning instruments and certain draft
plans; the likely impacts of that development, including environmental impacts on both the
natural and built environments and social and economic impacts in the locality; the suitability
of the site for the development; any submissions made in accordance with the Act or the
regulations; and the public interest.

10.17

The broad nature of the considerations listed in s.79C has meant that there has been
extensive judicial interpretation of each of the items. This jurisprudence provides some
assistance and guidance, particularly with the NSW Land and Environment Court highlighting
planning principles when it makes decisions. However, the discretion conferred on decisions
makers, particularly in relation to the weight afforded to different criteria leads to quite
different results.

10.18

Notwithstanding the fact that the Commonwealth Environment Minister is required to take into
account certain considerations under the EPBC Act (e.g. social and economic matters when
making an approval decision under s 136), the Hawke Review cited the absence of consistent
principles or criteria applying to all decisions made under the EPBC Act as an issue inhibiting
the transparency and accountability of Ministers.

10.19

The Hawke Review recommended that the EPBC Act be amended to prescribe mandatory
criteria that must be considered when making decisions under that Act. The criteria
recommended is as follows:
(a)

a requirement that the Minister must have regard to the best available information
sufficient for making that decision

(b)

where appropriate, the decision must be consistent with

(c)

(i)

the principles of ecologically sustainable development;

(ii)

Australia's obligations under relevant international agreements;

(iii)

management principles prescribed under the Regulations; and

(iv)

a plan prepared under the Act; and

a requirement that the Minister should consider, where relevant:
(i)

the ability of the protected matter to respond to current and emerging threats
and the reasonably foreseeable impacts of the decision on that ability; and

(ii)

the level of uncertainty in scientific information provided.
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10.20

A number of biodiversity laws use the principles of ESD as a touchstone for decisions making.
In the context of decision making structures, in most instances, the principles of ESD are
relevant considerations. However, a small number of statutes require decision-makers to act
consistently with those principles. This was discussed in Section 5 above.

10.21

In making decisions under biodiversity legislation, decision-makers often rely on information
provided by third parties: i.e. the permit applicant, proponent or nominator. It has been
suggested that these parties should therefore be required to provide sufficient information for
183
the Minister to be able to make an informed decision.
The Hawke Review recommended
that the EPBC Act should contain requirements relating to information provided, for example
in referrals and nominations for listing. These requirements are not to be overly prescriptive,
as flexibility is needed given the diversity of circumstances.

10.22

A key challenge with applying principles and criteria to decision making is the forum in which
those decisions are being made. As noted above, decisions about biodiversity are made by
a number of different persons under a number of different laws.

10.23

The concept of system stewardship has been cited as a possible way to coordinate the roles
of multiple agencies with responsibility for biodiversity management and impacts. Fitzpatrick
has recommended that governments should focus on establishing a management framework
or 'rules of the game' to oversee the way in which policy is developed and to allow for a broad
range of stakeholders to provide biodiversity management services consistent with
184
government policy and objectives. The rules of the game should provide clarity around
operational frameworks; functions duties and accountabilities, boundaries that cannot be
crossed, standards and governance arrangements.

Extent to which best available science is used to guide decisions
10.24

In relation to the use of available scientific information in decision making, without a
requirement to publish reasons for decisions, it is difficult for the public to determine whether
185
the Minister has made the decision on the best scientific information available.

10.25

Increasing transparency of decision making in conjunction with accountability of decision
makers through judicial review, would contribute to decision makers using the best available
information in making decisions. For example, a failure to take into account a relevant and
important piece of scientific research may amount to a failure to take into account a relevant
consideration for the purposes of judicial review.

10.26

The effectiveness of this mechanism is limited however, as they rely on interested parties
making applications for judicial review or being actively engaged in the decision making
process.

10.27

Biodiversity legislation, it has been suggested, should therefore include a provision that
expressly requires the decision maker to consider the best available information when making
186
decisions. This type of obligation does not force the decision maker to conduct an
exhaustive search of all material available material, as this would be unreasonable. Instead,
the obligation would require the decision maker to consider the advice of statutory bodies
constituted under an Act, documentation received from the proponent and through the public
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comment process, and relevant information from, for example, peer reviewed scientific
187
journals.
10.28

An example of this type of provision can be found in the Water Act 2007 (Cth), which requires
the Murray-Darling Basin Authority and the Minister to "act on the basis of the best available
scientific knowledge and socio-economic analysis", when exercising their powers in relation to
188
the development of the Basin Plan.

10.29

Similarly, in the United States, the decision-maker is to make a determination on the listing of
189
a species and its critical habitat using "the best scientific and commercial data available",
and is therefore required to consider all relevant data when determining whether or not to list
190
a species.

How can regulators best explain decision making processes ?
10.30

The Hawke Review suggests a key public concern is a perceived lack of transparency in the
decision-making processes under biodiversity legislation. The following issues are identified
as high ranking concerns:
(a)

how public comments are considered when decisions are made;

(b)

the setting of time limits for making public comments; and

(c)

whether the relevant decision maker adequately considers public submissions when
191
exercising their discretion.

10.31

Environmental laws and policies that provide access to information, opportunities for public
participation and access to justice to improve environmental quality and enforce the law can
effectively increase transparency and, as a result, the legitimacy of the regulatory regime and
build confidence in the community as stakeholders in environmental governance.

10.32

Access to information motivates and empowers people to participate in an informed manner.
To achieve best practice, publication of:


a greater range of environmental information including advice considered as part of
listing processes, at the time of the decision;



statements of reasons for all decisions, at the time of the decision;



reports and audit outcomes undertaken in accordance with legislation;



expert reports considered in decision making, at the time of the decision or when
provided to a proponent;



all additional information requested from proponents to support decision making
under the legislation;



environmental management plans; and



all submissions received,

is recommended.
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10.33

A user-friendly and cost-effective on-line system (possibly linked to emails to subscribers)
containing information on: new referrals, key steps in assessment processes, new listings of
threatened species, ecological communities etc., finalised plans, draft and finalised strategic
193
assessments etc. could service this purpose in part.

Effectiveness of setting time limits for decision making
10.34

Under the NSW TSC Act time frames are set for the making of decisions related to listing
protected matters. Similarly, the EPBC Act prescribes clear timeframes for all steps in the
decision making process of the Minister. Whilst there are circumstances where those periods
can be extended, such extension must be as a result of clearly identified criteria (i.e. the
need for additional information from a proponent).

10.35

Under the ESA, the US Fish & Wildlife Service (FWS) has 90 days to determine whether
there is "substantial information" that indicates that a petition to list a species may be
warranted. If there is found to be substantial information, the FWS then has 12 months from
the receipt of the petition to conduct a status review, which determines whether the species
should become a candidate for listing, however this period may be extended if there are
higher priority listing activities. The FWS will then make a listing proposal, and within 12
months will make a final listing rule, or withdraw the proposal or extend it if there is substantial
194
disagreement within the scientific community.

10.36

Best practice suggests that decisions and actions required by legislation be given set time
limits, as opposed to ambiguous requirements such as 'as soon as possible', to ensure the
195
effective and timely carrying out of responsibilities.

Public participation and third party appeal rights
10.37

According to United Nations Environment Program Bali Guidelines (for implementation of the
Aarhus Convention), countries should ensure "opportunities for early and effective public
participation in decision making related to the environment. To that end, members of the
public should be informed of their opportunities to participate at an early stage in the decision
196
making-process."

10.38

The Bali Guidelines propose a number of additional elements which amount to effective public
participation, recommending that States:
197

(a)

proactively seek public participation in a transparent and consultative manner;

(b)

ensure that all information relevant for decision making related to the environment is
made available, in an objective, understandable, timely and effective manner, to
198
members of the public;

(c)

take account of the comments of the public in decision-making processes, and that
decisions are made public;

(d)

ensure that when a review process is carried out where previously unconsidered
environmentally significant issues or circumstances have arisen, the public should be
able to participate in any such review process to the extent that circumstances permit;
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(e)

consider appropriate was of ensuring public input into the preparation of legally
binding rules that might have significant effect on the environment, plans and
programmes relating to the environment; and

(f)

provide a means for capacity-building, including environmental education and
awareness-raising, to promote public participation in decision making related to the
199
environment.

10.39

Across Australia, over 50% of environmental laws afford the opportunity for the public to
200
participate in decision-making. There are numerous examples of biodiversity laws which
allow the public to nominate matters for listing and to comment on proposals for listing or on
development application or licence application that affect protected matters. In most
201
instances, public submissions are a relevant consideration for the decision-maker.

10.40

In a more limited number of laws members of the public are also afforded the right to
challenge decisions affecting protected matters. The EPBC Act provides standing to a wide
range of affected persons, including environmental groups, to seek injunctions to remedy or
restrain breaches of the Act. In NSW, even broader rights are afforded to "any person".

10.41

The US also has very open standing provisions under the ESA. This has been highlighted
by some commentators as a matter which has led to extensive litigation which has diminished
the ability of the FWS to undertake many of its functions (due to the diversion of resources
203
away from core functions). However, many academics see this as a key element to provide
accountability.

10.42

Most public participation in litigation is limited to judicial review. The Hawke review
recommended that standing be extended to persons who make formal comments as part of
the decision making process on applications for permits (which could enable merits review by
204
third parties).
There is a risk with this level of standing, particularly as merits review tends
to follow the principle that each party bears its own costs, that more litigation will be brought.
Accordingly, some commentators have mixed views on the benefits of extending third party
appeal rights to merits review, particularly if third parties have already been afforded a right to
be heard through the submission or public meeting processes.

10.43

Whilst there are some examples of citizens exercising their rights to challenge decisions in
Australia, in the judicial review context, the fact that costs will ordinarily follow the event in
Australian Courts has acted as a barrier to unrestrained litigation. There are exceptions to
this, where proceedings are brought in the public interest. However, decisions about public
interest remain at the discretion of the presiding judicial officer.

10.44

Commentators have expressed the view that "[C]ivil litigation has been a powerful impetus to
205
higher governance standards."
Civil litigation has the capacity to force administrative
compliance with legal requirements therefore, open standing provisions "are of more than
206
technical concern".
Therefore, third party appeal rights (for judicial review) are considered
207
best practice and provide one of the greatest drivers of change for environmental law

202
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Reporting on implementation of progress against objectives and evaluation of
efficiency and effectiveness of Legislation
10.45

Regular government reporting against KPIs for public awareness of the legislation and
engagement in legislative processes would also improve transparency. Government
departments should improve and maintain websites that enhance accessibility, increase
"specialist industry knowledge to ensure effective engagement with stakeholders through a
208
range of mediums".

10.46

A recent review of NSW Biodiversity Legislation undertaken by the NSW Environmental
Defenders Office found that both systematic monitoring and reporting are crucial to long-term
209
effectiveness and adaptive biodiversity management. A lack of robust monitoring and
reporting mechanisms inhibits the levels of information available to both regulators and the
public, resulting in a lack of understanding as to the extent of existing or emergent problems
210
or how best to improve biodiversity management. Reporting plays an important role in
engaging the public in environmental issues through communicating information on the status
211
of biodiversity.

10.47

Similarly, in NSW the Independent Biodiversity Legislation Review Panel highlighted the
importance of accurate, extensive and accessible monitoring and reporting was to overall
effectiveness of biodiversity legislation. They concluded that data collected from monitoring
was essential to informing:

10.48

10.49

(a)

extinction risk assessment for species and ecological communities;

(b)

threat and risk assessment to prioritise actions to ameliorate threats across the;
landscape

(c)

tracking state wide biodiversity status;

(d)

understanding the values of biodiversity to the community;

(e)

predicting and modelling the impacts of different actions; and

(f)

reporting on the outcomes of actions to conserve biodiversity.

212

Although acknowledging the large amount of resources required for effective monitoring and
reporting, the Panel's recommendations included:
(a)

ensure that data collected is made accessible to the broader public through a single
portal;

(b)

look for opportunities to reduce data collection costs by using new technology;

(c)

continue to support modelling and forecasting frameworks to enable future states to
be predicted; and

(d)

make better use of existing evaluation and accounting tools.

213

Periodic reviews of legislative mechanisms such as listings, management plans, strategies,
action statements and key performance indicators are necessary to maintain best practice
over the longer term.
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10.50

Key environmental indicators are integral to any reporting or evaluation system. Indicators
have a well-understood meaning and can be measured regularly. Trends in the indicators are
thus interpreted to yield valuable information about important aspects of the environment.
Indicators can also aid communication and public engagement. They allow information about
the state of the environment to be understood by stakeholders. This not only increases the
efficiency of decision making, but also contributes to the transparency of the decision-making
process, due to the grounds for the decision being accessible and understandable to the
214
wider public. The use of environmental indicators also focuses environmental monitoring
programs by drawing attention to the "critical measures required to evaluate environmental
215
trends and conditions."

10.51

The Commonwealth Department of Environment's report on environmental indicators used for
the State of the Environment report provides an example of key performance indicators
(within a pressure-state-response model of assessment):


Indicators of Pressures: human population distribution and density; extent and rate of
clearing or major modification of natural vegetation or marine habitat; pollution; pest
numbers;



Indicators of Condition: number of sub specific taxa; population size, numbers and
physical isolation; conservation status of the species; ecosystem diversity;



Indicators of Response: integrated bioregional planning, number of protected areas
with management plans, number of recovery plans, number of species described per
reporting cycle.216

10.52

Under Japan's Basic Act on Biodiversity, the government is responsible for conducting a
centralised review of "the enforcement status of laws pertaining to the conservation of
endangered wildlife species, conservation and regeneration of the natural environment,
including forests, satoyama (managed woodlands or grasslands near human settlements),
agricultural land, wetland, tidal flats, rivers and lakes or conservation of other biodiversity, and
217
take necessary measures based on the results of the review".
Under the Basic
Environmental Law, the government conducts an annual strategic review of current
218
conservation policies, and revises national and regional targets and policy focal points for
219
the following year.
The results of these reviews are published on the website of the
Department of the Environment, in the form of environmental reports, policy summary reports
and statistics. This ensures that national, regional and local governments are accountable for
their respective conservation responsibilities, and has resulted in the mainstreaming of
biodiversity values in planning and development frameworks across all levels of
220
government.

10.53

In South Africa, the government must monitor the implementation of the national biodiversity
framework as well as biodiversity management plans, review them at least every five years
221
and amend the framework or relevant plan when necessary.
In addition, provincial
governments must review bioregional plans at least every five years, evaluate compliance
with the plan and whether its objectives are being achieved, and make amendments to the
222
plan when necessary.
Any amendments to these frameworks and plans by the national or
223
provincial governments must be gazetted, and generally are available for public comment
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11. Climate Change
Summary
11.1

Climate change presents a significant risk to biodiversity conservation, firstly by directly
affecting ecosystem processes and habitats, and also by intensifying the impacts of existing
224
threats to biodiversity. According to the CSIRO, "it is highly likely that the proportion of
species threatened with extinction in Australia will increase considerably" due to climate
225
change.

11.2

The characteristics of best practices approaches to addressing the risks posed by climate
change through biodiversity legislation include:


identification of climate change as a key threatening process with guidance on how
regulators are to manage the threat at different scales (species, populations,
ecosystems or areas) and interactions with other threatening processes;



recognition of the impacts of climate change as a relevant consideration for decision
making (actual and potential impacts as well as the costs of action and inaction);



conducting regular risk assessments based on best available science to identify
particularly vulnerable species or ecosystems;



promotion of management practices that enhance ecosystem resilience;



focusing conservation efforts at a landscape scale;



continuously reviewing management strategies in plans having regard to best
available science to provide feedback and to enable adaptive management;



providing coherence with climate change adaptation plans; and



recognizing climate change in biodiversity strategy documents.

Analysis
Trends - increasing recognition of climate change
11.3

Recognising the risks of climate change, policy-makers are increasingly taking steps to
incorporate climate change considerations into legislation. Those steps have included:
(a)

referring to climate change in the preamble of biodiversity legislation;

(b)

recognising that climate change will have an impact on biodiversity, and equally that
the conservation of biodiversity can contribute to the mitigation of climate change;

(c)

making the potential impacts and mitigation of climate change a mandatory
consideration for decision makers;

(d)

identifying climate change as a threatening process;

(e)

developing a response plan specifically to the impact of the climate change on
biodiversity; and
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(f)
11.4

making climate change a mandatory consideration in decision-making.

There has also been increasing academic support for adaptive management strategies, which
guide the development of flexible recovery plans which can be used to identify changes in an
ecosystem, and subsequently modified according to those changes. For example, the
boundaries of an ecosystem may change due to climate change, and this change would be
identified and evaluated through a review process, and then the recovery plan could be
amended accordingly.

What common changes, if any, have been made to biodiversity legislation to address
the impacts of climate change on biodiversity?
11.5

11.6

As Preston CJ notes, there are four basic strategies to enable biodiversity to adapt to climate
change. Those are:


to reduce current baseline pressures on ecosystems, habitats and species;



to prevent, control and mitigate new pressures on ecosystems, habitats and species;



to take action to improve the general health of ecosystems, habitats and species so
as to increase their resilience to pressure and maintain their ability to adapt;



to take positive action to recreate habitat and introduce species in better adapted
226
habitats.

This list is very similar to the recommendations of the Commonwealth Government's Natural
Resources Management Ministerial Council (NRMMC), which identified the following five
changes that needed to be made to current practices of biodiversity management and
conservation to address climate change:


maintaining ecosystem services within a range of healthy ecosystems, rather than
species-specific management;



enhancing ecosystem resilience;



conducting risk assessment to identify vulnerable species and ecosystems;



introducing integrated and tailored regional approaches to address climate change
impacts in different environments; and



emphasising the importance of climate change mitigation.

227

11.7

However, changes to existing laws to implement the strategies outlined above are essential to
ensure those strategies are effective.

11.8

The Hawke Review of the EPBC Act recommended that climate change adaptation be
addressed through changes to the objectives of biodiversity conservation legislation, the
listing of threatened species, the development of recovery plans and environmental impact
228
assessments. However, one of the difficulties of incorporating climate change adaptation
into legislation is that the precise impacts that climate change will have on biodiversity is
229
uncertain, and will vary across different species and ecosystems.
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11.9

A large number of countries have adopted policies and strategies to address climate change
impacts, vulnerability and adaptation, for examples through Adaptation Plans and by
referencing climate change in Biodiversity Strategies. However, to date, very few countries
have drafted or amended their legislation to expressly reference climate change, with the
exception of Japan.

11.10

Japan's National Biodiversity Strategy of 2012 to 2020 identifies climate change as one of
four factors leading a biodiversity crises in Japan, and has a national target to restore at least
15% of degraded ecosystems which recognises the contributions this will make to climate
change mitigation and adaptation. Further, a key action goal is to identify ecosystems which
are vulnerable to climate change, and subsequently to define and achieve ecologically
acceptable values that represent the acceptable limit of human induced pressures on the
230
ecosystem.

11.11

A key challenge with existing biodiversity laws in Australia and overseas is that they prescribe
conditional, rather than absolute rules about how biodiversity can be affected.

11.12

One mechanism that can respond to this is providing clearer prohibitions on actions that
exacerbate climate related risks. Another is to adopt a more eco-centric approach that places
a positive duty on governments to ensure the maintenance of biodiversity, ecological integrity,
231
including ecosystem services, processing and functions.
This is discussed under the
outcomes based approach in Section 8 above. Legislation could also establish more positive
obligation for landowners to conserve biodiversity and ecosystems on their property, in order
to improve the resilience of the ecosystem and therefore its capacity to adapt to climate
232
change. These types of obligations are discussed in detail in section 9.

11.13

A further tool is to expressly recognise climate change as a Key Threatening Process. In
NSW, the identification of climate change as a Key Threatening Process on Schedule 3 of the
TSC Act has resulted in increased focus on the potential impacts of climate change, including
modelling that has identified particular species of mammals, birds, reptiles, amphibians and
flora that will be adversely affected by climate change. Further, a statement of intent has
been developed, titled "Priorities for Biodiversity Adaptation to Climate Change", which
identifies the importance of planning at a landscape scale, and recommends that the
subsequent Threat Abatement Plan modify the current protected area network in accordance
233
with the predicted impacts of climate change.

11.14

This review has already recommended the use of site-based recovery planning in association
with species-specific recovery planning. Using site-based management is a more appropriate
way of addressing climate change adaptation, as it emphasises the maintenance of wellfunctioning ecosystems and ecosystem processes which can enable ecosystems to self234
adapt to climate change, rather than preserving species in their current habitat.

11.15

Site-based management is increasingly being implemented in New Zealand, the US and
NSW (see 4.4), as well as the EU's Habitats Directive. Further, in South Africa, Biodiversity
Sector Plans focus on the maintenance of ecological processes which increase the resiliency
and capacity for adaptation of an ecosystem, rather than attempting to quantify and address
235
the impact of climate change on a single species or ecosystem. While Biodiversity Sector
Plans are not explicitly required to consider climate change, every recent plan has considered

www.bakermckenzie.com

76

236

climate change. Further, South Africa's National Protected Areas Expansion Strategy aims
to expand areas of protected land, with the aim of enhancing ecological sustainability as well
237
as resilience to climate change.
11.16

Uncertainty regarding the specific impacts of climate change on ecosystems necessitates
adaptive management strategies, and increased flexibility in the development and
238
implementation of recovery plans. Management strategies should continuously be
reviewed, and feedback used to adapt the management strategies until reviews demonstrated
239
that the intended outcome of the strategy is being fulfilled. Throughout this process of
review and adjustment, scientists and policymakers should cooperate in the modelling of
240
environmental systems, and subsequently refined as more data becomes available.

11.17

A final strategy which can be used to respond to climate change is to require the preparation
of "outlook" reports which identifying emerging threats to the environment, including climate
241
change, and provide options for addressing these emerging threats. The Hawke Review
noted that this could be complemented by a taskforce which foresees the identification and
242
subsequent management of emerging threats.

Where has climate change been referenced and/or mainstreamed into decision
making criteria for biodiversity protection?
11.18

One of the few examples where climate change has been mainstreamed into biodiversity
legislation is Japan's Basic Act on Biodiversity 2008. The Act includes the following
references to climate change:
(a)

Preamble: "In addition, climate changes, including global warming, which are recently
rapidly advancing, have exceeded the speed at which species and ecosystem can
adjust themselves, and are thus likely to have serious impacts, including extinction of
many species. Therefore, it has become a major challenge, from the perspective of
conservation of biodiversity, to make efforts to prevent global warming."

(b)

Article 3 (Fundamental Principles), (5): "Conservation and sustainable use of
biodiversity shall be carried out based on the understanding that global warming is
likely to have a serious impact on biodiversity and that conservation and sustainable
use of biodiversity contributes to prevention of global warming, etc."

(c)

Article 9 (Considerations to organic coordination of policies): "When
implementing policies for conservation and sustainable use of biodiversity, necessary
considerations shall be given so as to ensure the mutual organic coordination of
prevention of global warming, creation of a sound material-cycle society and other
policies for conservation of the environment, taking into consideration matters such as
that global warming is likely to have a serious impact on biodiversity."

(d)

Article 20 (Promotion of policies that contribute to prevention, etc. of global
warming): "The government shall, taking into consideration that conservation and
sustainable use of biodiversity contribute to prevention, etc. of global warming,
conserve forests, satoyama (managed woodlands or grasslands near human
settlements), grassland, wetland, etc. which absorb and fix much carbon dioxide,
promote the use of biomass to ensure that necessary management to conserve
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biodiversity, including thinning and grass collection, is promoted, and take other
necessary measures."
11.19

Whilst a large number of countries have now adopted climate change legislation, including
Victoria, the primary focus of most laws is mitigation. Accordingly, regulators are tasked with
collecting data and reporting on greenhouse gas emissions, adopting targets to limit
emissions and to take steps to reduce emissions through various mechanisms, ranging from
emissions standards to offsetting and emissions trading schemes. Very few climate change
acts specifically address the adaptation requirements for biodiversity conservation. To some
extent climate change has become a relevant consideration for decision makers when
considering certain developments. However, this is ordinarily in terms of the impacts of the
development on the global atmosphere as a result of emissions, rather than how those
emissions will affect species and ecosystems vulnerable to climate change. By way of
example, in NSW, consideration of greenhouse gas emissions has been incorporated in the
State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries)
2007, with s 14 providing that the decision maker must consider whether a condition of
development approval should be that "greenhouse gas emissions are minimised to the
greatest extent practicable". Whilst this will indirectly assist in mitigating impacts on
biodiversity, it is not the primary intent of the requirement.

How has this been done and how has it varied where the objective is managing
adaptive responses vs using impacts/thresholds as a trigger for action?
11.20

There has been extensive litigation in the Courts of the US, Canada and Australia where the
impacts of climate change have been raised as a reason to prevent the undertaking of
activities that are likely to contribute to global warming. In some of these cases, the impacts of
climate change on particular species or ecosystems has also been raised. The basis upon
which climate change is considered is rarely as a result of legislation expressly identifying it
as a relevant consideration, instead it is indirectly referenced through the application of the
principles of ESD or consideration of "the public interest".

11.21

Under most environmental laws, it has been difficult to prove the indirect impacts that
243
greenhouse gas emissions will have on sites of national environmental significance, either
244
245
through civil actions to enforce environmental laws, or the ground of public trust,
246
nuisance and negligence.

11.22

However, courts have upheld challenges regarding climate change within the following three
categories:
(a)

Judicial review relating to mitigation, for example Massachusetts v EPA, a US
Supreme Court case that held that Massachusetts suffered an injury because it
owned coast lands which were, and would continue to be, affected by climate
247
change, that domestic automobile emissions established sufficient causation, and
that the EPA had a duty to determine whether greenhouse gas emissions from motor
248
vehicles cause air pollution that may endanger public health or welfare.

(b)

Judicial review relating to adaptation, for example in Walker v Minister for Planning, in
which the Land and Environment Court of NSW held that the risk of flood due to
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climate change was a relevant consideration in the approval of a residential
development project as it was relevant to the principles of ESD, which in turn is
249
relevant to the public interest.
It should be noted that this decision was reversed in
the NSW Court of Appeal.
(c)

Merits review relating to adaptation, for example in Gippsland Coastal Board v South
Gippsland Shire Council, in which the Victorian Civil and Administrative Tribunal
applied the precautionary principle in holding that the reasonable foreseeable risk of
increased water inundation of the proposed development was unacceptable, due to
250
the likely increase in sea level and severe storm events due to climate change.

11.23

To date, the adaptation cases have focussed on tangible impacts on human settlements. It
has proven more difficult to draw the causal nexus between particular actions and biodiversity
loss, hence the lack of cases raising these concerns.

11.24

Nevertheless, mainstreaming the consideration of climate change in biodiversity legislation
may result in more predictable outcomes from climate change litigation. Further, it is
appropriate that decisions regarding listing and recovery planning in particular must take into
account the impacts of climate change, considering the wide variety of species and
ecosystems that climate change is already beginning to effect, as well as the increased
251
potential for extreme weather events such as bushfires and droughts.

11.25

In the EC's White paper on Adapting to Climate Change (2009), it was recommended that
the every EU policy area consider the actual and potential impacts of climate change on the
sector, the costs of action as well as inactions, and the impacts and interactions of proposed
253
actions on other sectors. Accordingly, high-level decision making on biodiversity policy
254
should consider the impacts of climate change (vulnerability and adaptive capacity). To
give effect to this, in the EU, the assessment of vulnerability of species to climate change
underpins many strategies for biodiversity adaptation and a process to identify and prioritise
species and habitats that require supporting measures is being adopted.

11.26

Similarly, the Hawke Review recommended that when a decision is being made under
biodiversity conservation legislation, the decision-maker should be required to consider "the
reasonably foreseeable impacts of decisions on the ability of a protected matter to adapt to
255
current and emerging threats", including the threat of climate change. This may involved
consideration of the need to prevent further landscape fragmentation, because this decreases
the resiliency of species and ecosystems, and their ability to adapt to climate change.

11.27

In South Africa, climate change has been effectively integrated in decision-making regarding
planning and biodiversity conservation. One purpose of the National Environmental
Management Biodiversity Act (NEMBA) is to "provide integrated and co-ordinated
256
biodiversity planning", which has in practice resulted in the National Biodiversity Strategy
and Action Plan (NBSAP) approaching ecosystem and species conservation with the aim of
257
ensuring efficiency and successful adaptation to climate change. The NBSAP explicitly
considers climate change when identifying an area as a critical biodiversity area or an
258
ecological support area, for example wetland and water yield catchments. One of the
intended outcomes of the NBSAP is to develop "an integrates national programme which

252
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facilitates adaptation to the predicted impacts of climate change on biodiversity across the
259
landscape and seascape".
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12. Matrix of best practice elements of biodiversity law
The following table sets out a summary of those characteristics that are considered to be best
practice in the design of various elements of biodiversity laws.
Criteria

Effectiveness / Efficiency /
Transparency

Objects
simply and clearly drafted

Effectiveness

provide clarity to guide interpretation of the legislation
balance visionary objects with more outcomes / process driven
objects

Effectiveness & Efficiency

temper vision so that object is not unachievable
outcomes based objectives that are measurable and capable of
being reported against

Effectiveness & Efficiency

(e.g. providing clear metrics and timeframes that demonstrate
success)
integrated with primary and secondary legislation

Effectiveness

at a minimum require decision-makers to specify how they
have considered the objects and ideally state that the exercise
of discretions, powers and functions should be consistent with
the objects
reference the application of Ecologically Sustainable
Development (ESD) as a core principles to guide actions under
the legislation

Effectiveness

identify the spatial (e.g. bioregional / State) and temporal scale
at which actions are to be undertaken to achieve the object

Effectiveness

not conflicting amongst themselves or with the legislation or
closely related legislation more broadly, or if conflicts exist there
should be a clear indication of proprieties to resolve conflict

Effectiveness

Identifying Biodiversity
based on best available current scientific information
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Criteria

Effectiveness / Efficiency /
Transparency

assessment and determination for all listing (species and
habitat) undertaken by an independent scientific committee

Effectiveness & Efficiency

assessments based on a consistent approach
requirement for committee to meet regularly and to be proactive
in developing / reviewing the lists rather than solely responding
to public nominations
align listings categories and assessment criteria for threatened
species and ecological communities with those of the IUCN

Effectiveness & Efficiency

require the identification of critical habitat (or areas of special
biodiversity importance) for species and population at the time
of listing

Effectiveness & Efficiency

require the identification of key threatening processes at the
time of listing
emergency listing powers available to address imminent threats

Effectiveness

facilitate coherence / harmonisation with the listings process
adopted by the Commonwealth (and ideally other States and
Territories)

Efficiency

facilitate a strategic approach to listing threatened species and
ecological communities including through the prioritisation of
actions

Effectiveness & Efficiency

mandate periodic review of the lists by independent scientific
experts to monitor and assess conservation efforts

Efficiency

allow for public participation in the nomination process for listing

Transparency

set clear timelines for the consideration of nominations for
listing

Efficiency

advice / determination of the independent scientific committee
regarding listing should be made publicly available

Transparency

enable the identification of areas of species diversity, climate
refuges, connectivity and migratory importance (sites of special
interest) in addition to critical habitat or habitat of listed species

Effectiveness

facilitate data collection and dissemination about species,
populations, ecological communities, habitat, other biodiversity
assets and threats

Transparency
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Criteria

Effectiveness / Efficiency /
Transparency

Conservation Planning (recovery and threat abatement)
informed by the principles of ESD

Effectiveness

informed by best available and current scientific information
incorporate adaptive management principles
developed on the basis of detailed guidelines to ensure
consistency

Effectiveness & Transparency

prioritisation of recovery planning and conservation activities is
independent of the listing process (to avoid extraneous factors
influencing listing)
focus of recovery planning on the basis of bioregional /
landscape level strategic plans

Effectiveness & Efficiency

supported by short action plans for specific species,
populations or communities
develop recovery plans in a way that allows for prioritisation of
action

Effectiveness & Efficiency &
Transparency

clear guidelines on the criteria for prioritisation of investment
plans designed to achieve specific objectives against which
success can be measured

Effectiveness & Efficiency &
Transparency

actions specifying clear timeframes within which actions to be
taken / outcomes achieved
streamlined approach and alignment between recovery plans,
threat abatement plans and priority action statements

Efficiency

integration with other State, regional and local planning
processes (e.g. vegetation, land use planning)

Efficiency

incorporation of KPIs to allow outcomes based monitoring

Effectiveness & Efficiency

strategic use of threat abatement plans

Effectiveness & Efficiency

ability to integrate threat abatement plans into regional planning
processes and incorporation of threat abatement responses
into priority action statements
ability to provide advice / develop guidance on threat
abatement when key threatening processes are listed

www.bakermckenzie.com

83

Criteria

Effectiveness / Efficiency /
Transparency

provide a process for public consultation and community
education

Transparency

facilitate co-implementation of plans with other public agencies
and the private sector

Efficiency

Regulation
provide clear guidelines on the matters to be taken into account
when determining the impact of an activity on biodiversity
values and how to determine the significance of that impact

Effectiveness / Transparency

clearly identify those impacts on biodiversity that are
unacceptable (offences)

Effectiveness

clearly identify those aspects of biodiversity that are
unconditionally to be protected (related to refusal of licences /
approvals)
provide material penalties for actions that have unacceptable
impacts on biodiversity

Effectiveness & Efficiency

provide a proportionate (graded or tiered) approach to
enforcement of offences that reflects the seriousness of the
offence and harm (i.e. mens rea, strict liability, penalty notices)
provide a suite of enforcement tools (criminal penalties, civil
penalties, orders, enforceable undertakings)
provide guidance on when particular enforcement tools will be
used (Prosecution Guidelines)
equip officers with clear powers of investigation, access etc and
sufficient resources to undertake investigations
[limit the extent to which defences are available for all but the
most serious offences]
enable third party enforcement
place the burden of proof on a person to demonstrate that the
action did not cause the harm or was authorised / licenced
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Criteria

Effectiveness / Efficiency /
Transparency

adopt a risk-based approach to authorising/licensing activities
and development that may have impacts on biodiversity, e.g.:

Efficiency



unacceptable risk - refusal



high risk - full environmental impact assessment
(consideration of offsets)



medium risk - assessment against guidelines (consideration
of offsets)



low risk - self assessment against guidelines / criteria for
acceptable impacts

adopt a consistent approach to avoiding, minimising and
offsetting biodiversity impacts for all types of development

Effectiveness & Transparency

clarity around the metrics for offsetting - applying at a minimum
a "no net loss test"

Effectiveness

provide clarity on where the protection of biodiversity fits within
the hierarchy of related regulatory frameworks (vegetation
management, planning, development) with a view to prioritising
biodiversity protection

Effectiveness & Transparency

coherence with legislation that establishes protected areas,
conservation areas, wildlife refuges on public and private lands

Effectiveness & Efficiency

ensure protected areas effectively managed to conserve
biodiversity values
Incentives
create a statutory duty of care to protect biodiversity on public
and private land backed by a suite of complementary measures
to encourage positive behaviours

Effectiveness

recognition of the role of private landholders in biodiversity
outcomes (e.g. through objects)

Effectiveness & Efficiency

consistent approach to the assessment of the biodiversity
values of private land (e.g. biodiversity assessment tools for
offsets)

Effectiveness & Transparency

facilitate a positive market for landholders to opt-in to supply
ecosystem services (e.g. through biobanking /offsets markets)

Efficiency
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Criteria

Effectiveness / Efficiency /
Transparency

clear guidelines on the process for the entering into
conservation agreements and the obligations that attach to an
agreement

Effectiveness & Transparency

provide clarity on the nature of incentives being offered for
biodiversity conservation and the ability to grant them (tax,
stewardship payments, grants - purpose of funding)

Effectiveness & Transparency

monitoring process to review performance of private
conservation against agreements and payments

Transparency

Assurance /Transparency / Accountability
clear understanding of identity of the decision maker

Transparency

clear guidance on relevant matters to be considered by
decision-makers (government and independent experts) and
the weight to be given to those matters

Effectiveness & Transparency

identification of how and when independent expert advice can
be sought and the purpose for which it can be used

Transparency

requirement that decision-makers (government and
independent experts) provide reasons for their decisions

Transparency

specified timeframes for:

Efficiency



the making of decisions (e.g. listing, licensing)



the making of plans



the achievement of KPIs / implementation of the Act

public participation (e.g. a submission process) in relation to
decisions related to:



listing



making of plans



making of the Biodiversity Strategy



approval of [high risk] activities

process for monitoring the implementation of plans and to
facilitate their improvement
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Criteria

Effectiveness / Efficiency /
Transparency

periodic reviews of:

Effectiveness & Transparency



listings



strategic plans / recovery plans / action statements



performance of the Act against its objectives / KPIs / targets

third party appeal / enforcement rights (e.g. ability to remedy or
restrain a breach of the Act)

Effectiveness & Transparency

provide for regular reporting on achievement of key KPIs under
the legislation (e.g. through annual reports or to Parliament)

Transparency

Climate Change
identified as a key threatening process with guidance on how
regulators are to manage the threat at different scales (species,
populations, ecosystems or areas) and interactions with other
threatening processes

Effectiveness

impacts of climate change recognised as a relevant
consideration for decision making (actual and potential impacts
as well as the costs of action and inaction)

Effectiveness

conduct regular risk assessments based on best available
science to identify particularly vulnerable species or
ecosystems

Effectiveness

promotion of management practices that enhance ecosystem
resilience

Effectiveness & Efficiency

focus conservation efforts at a landscape scale
continuously review management strategies in plans having
regard to best available science to provide feedback and to
enable adaptive management

Effectiveness

provide coherence with climate change adaptation plans

Effectiveness

recognition in biodiversity strategy documents
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13. Victorian FFG Act
Overview of the content of the FFG Act
The purpose and objectives of the FFG Act
13.1

The stated purpose of the FFG Act is set out in its section 1. The elements of this purpose
are:

(a)

to establish a legal and administrative structure to:
(i)

enable and promote the conservation of Victoria's native flora and fauna; and

(ii)

provide a choice of procedures which can be used for:
(A)

the conservation, management or control of flora and fauna; and

(B)

manage potentially threatening processes.

13.2

This purpose is supported by the objectives of the FFG Act set out in section 4. The
objectives of conservation management are:

(a)

a guarantee that all taxa of indigenous Victorian flora and fauna can survive, flourish and
retain the potential for evolutionary development in the wild;

(b)

conserve Victoria's communities of indigenous flora and fauna;

(c)

to manage processes which may be capable of threatening the survival, abundance or
evolutionary development of taxon or community of indigenous Victorian flora and fauna (i.e.
potentially threatening processes as defined in s 3 of the FFG Act);

(d)

ensure sustainable use of Victoria's indigenous flora and fauna;

(e)

ensure the maintenance of genetic diversity of indigenous flora and fauna;

(f)

provide community education in conservation of indigenous flora and fauna;

(g)

encourage co-operative management of indigenous flora and fauna through entering land
management agreements under the Conservation, Forests and Lands Act 1987 (CFL Act);

(h)

assisting or providing incentives to people to enable conservation of indigenous flora and
fauna;

(i)

encouraging co-operative community endeavours to conserve indigenous flora and fauna.

13.3

A further objective is that all bodies established for a public purpose under an Act of
Parliament must be administered so as to have regard to the conservation management
objective set out above (see s 4(2) and definition of public authority s 3).

13.4

The annual report of the DELWP must set out the activities undertaken by the DELWP to
further the purposes of the Act and an assessment of the progress made towards achieving
the objectives of the FFG Act under s 4(1) (see s 68).
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Who is bound by the FFG Act?
13.5

The FFG Act is stated to bind the Crown in right of the State of Victoria, and the Crown in all
its other capacities to the extent that the legislative power of the Parliament of Victoria
Permits (see s 6).

13.6

Particular provisions of the FFG Act also apply to other participants:
(a)

the Secretary (being the Department Head of the Department of Environment and
260
Primary Industries, as defined and established under the CFL Act).
The Secretary
has a significant decision making role under the FFG Act;

(b)

the Scientific Advisory Committee (SAC), established under section 8 of the FFG Act,
which has a role in assessing the list of threatened species and communities, and
potentially threatening processes;

(c)

the Minister, who has a decision making role under the FFG Act;

(d)

public authorities (defined as bodies established for a public purpose by or under an
Act), which potentially have controls placed on their decision making processes under
the FFG Act;

(e)

the Conservation Advisory Committee (established under the CFL Act) (CAC), which
has an advisory role under the FFG Act;

(f)

the Victorian Catchment Management Council (established under the Catchment and
Land Protection Act 1994 (Vic) (CLP Act) (VCMC), which has an advisory role under
the FFG Act;

(g)

VCAT, which has a review function under the FFG Act;

(h)

landowners, being defined as:

(i)

‒

owners of freehold estates under both Torrens and general law land;

‒

any person who is occupation, possession or manages or controls land
(whether Crown land or private land);

‒

occupiers or licensees of Crown land; and

‒

any public authority (except the minister) which manages or controls public land
(see s 3);

the general public, which does not have a specified role under the FFG Act, but may
participate in certain aspects of the FFG Act, such as nomination of flora or fauna to
the Threatened List.

The subject matter of the FFG Act
13.7

The subject matter of the FFG Act is predominantly indigenous Victorian flora and fauna, and
potentially threatening processes.
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Flora and Fauna
13.8

The definitions of flora and fauna under the FFG Act are broad in their drafting, and are
predominantly only limited by whether such flora or fauna is indigenous to Victoria (see
section 3 of the FFG Act). Also worthy of note is that flora and fauna includes marine,
freshwater and land based flora and fauna.

13.9

It is important to note that humans are specifically excluded from the definition of fauna, and
there is the ability to exclude flora and fauna from the operation of the FFG Act if such flora or
fauna constitutes a serious threat to human welfare (see s 5(1) of the FFG Act). Such flora or
fauna are part of the "Excluded List".

13.10

Flora and fauna are further divided into "taxon" and "communities". Taxon are a taxanomic
group into which flora and fauna are organised (presumably such organisation is scientifically
based) (see s 3). A community however, captures an "assemblage" of flora or fauna existing
together in the wild (see s 3).

Potentially threatening process
13.11

The potentially threatening processes are any process which may be capable of threatening
the survival, abundance or evolutionary development of flora or fauna.

Listing threatened flora and fauna, excluded flora and fauna, and potentially
threatening processes
13.12

The FFG Act allows for the establishment of three separate lists:
(a)

the Excluded List (see s 5(1)) - being the list of flora and fauna which is excluded from
the protections under the FFG Act;

(b)

the Threatened List (see s 10(1)) - being a list of flora and fauna which are in
demonstrable decline, or are significantly prone to future threats, likely to result in
extinction (see s 11(2)); and

(c)

the Processes List (see s 10(2)) - being a list of processes which, if not managed
appropriately, poses or may pose a significant threat to the survival or evolutionary
development of a range of flora or fauna (see s 11(3)).

Making the Lists
13.13

Each of the lists is made by the Governor in Council, on the recommendation of the Minister,
by an Order published in the Government Gazette (see ss 5(1), 10(1) and 10(2)). The Minister
must consider (but is not bound to follow) the recommendations of the SAC in making the
recommendations to the Governor in Council (see ss 5(2) and 10(3)).

13.14

It is important to note that the making of a list by the Governor in Council is discretionary
(although such discretion is rarely, if ever, exercised in practice).

Amending the Excluded List (section 5)
13.15

The process for amending the Excluded List differs from the process for amending the
Threatened List and the Processes List.
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13.16

The process for amending the Excluded List is initiated by the SAC, by proposing to make a
recommendation to the Minister and publishing the recommendation (and the reasons for the
recommendation) in the Government Gazette and a newspaper circulating generally in
Victoria (Victorian Newspaper).

13.17

The SAC must then provide the public with at least 30 days to comment on its proposed
recommendations, and the SAC is required to consider these comments in making a
recommendation to the Minister.

13.18

Once the SAC has made the recommendation to the Minister, the Minister, after considering
the recommendations of the SAC, may decide whether to recommend the Governor in
Council include the proposed taxa on the Excluded List. The Minister's decision (if any) and
reasons must be published in the Government Gazette and a Victorian Newspaper. The
Minister then makes the final recommendation to the Governor in Council.

Amending the Threatened List and Process List
13.19

The process for amending the Threatened Lists and the Processes List are the same.

13.20

The essential and salient elements of the process are:
(a)

any person can nominate any eligible taxon, community of flora or fauna or process
for listing (eligibility requirements are set out in paragraph 13.12 above) by providing
the information required under the Fauna Guarantee Regulations 2011 (FFG
Regulations) to the SAC (see s 12);

(b)

the SAC must consider the nomination and either reject the listing or make a
preliminary recommendation to support or not support the nomination;

(c)

if the SAC rejects it must only do so on the grounds listed in s 13(3), and must notify
and give reasons for the rejection to both the Minister and the nominator;

(d)

if the SAC cannot reject the application, it must make a preliminary recommendation
to support or not support the nomination. On making the recommendation the SAC
must, as soon as possible:
‒

notify the nominator;

‒

advertise the decision and reasons in a Victorian Newspaper; and

‒

publish a notification of the decision in the Government Gazette (see s 14);

(e)

The SAC must allow at least 30 days from the date of advertising the preliminary
decision, for public comments to be made (see s 14(4));

(f)

any public comments on the preliminary decision are to be considered by the SAC in
making a final recommendation to support or not support the nomination (see s
15(1));

(g)

the SAC then makes a final recommendation to the Minister supporting or not
supporting the nomination (see s 15(1)). The final recommendation must be made
within 3 years of receipt of the original nomination by the SAC (see s 15(2));
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(h)

the SAC is responsible for the final recommendation being:
‒

notified to the nominator, the CAC and the VCMC;

‒

advertised in a Victorian Newspaper, and newspapers circulating in the areas
likely to be affected by the recommendation (Local Newspapers), and the
reasons for the recommendation;

‒

published in the Government Gazette (see s 15);

(i)

the Minister has 30 days from the date the Minister receives the final
261
recommendation to consider the final recommendation from the SAC, and any
comments from the CAC and VCMC to decide whether or not to recommend the
listing of the flora, fauna community or process (as the case may be) to the Governor
in Council, and the Minister must advertise his/her decision with reasons in both
Victorian Newspapers and Local Newspapers, and publish notice of the decision in
the Government Gazette (see s 16); and

(j)

the Governor in Council may then act on the Minister's recommendation to list (or
otherwise) the relevant flora, fauna, community or process (see ss 10(1) and 10(2)).

The effect of listing
13.21

The most immediate effect is listing on either the Threatened List or the Process List, is that
an Action Statement for that listing must be prepared by the Secretary. Action Statements are
discussed in greater detail below at section 17 of this Review Paper.

13.22

Additionally:
(a)

the Secretary may require public authorities to consult with the Secretary where, in
the opinion of the Secretary, the actions or proposed actions of a public authority are
likely to threaten the survival of a listed taxon or community of flora and fauna (see s
7(2));

(b)

on listing on the Threatened List, listed flora becomes protected flora for the purposes
of the FFG Act (see s 3 definition of "protected flora"). This means that the offence
provisions in ss 47 and 48 of the FGG Act apply to that flora (see discussion at
Section 18 below);

(c)

on listing on the Threatened List, offences relating to the handling of listed fish apply,
as do the requirements for permitting in relation to the taking of such fish (see
discussion at Section 18 below); and

(d)

The use of ICOs is limited to flora and fauna on the Threatened List , among other
things (see further discussion at Section 18 below).

Action Statements
13.23

The Secretary is required to prepare action statements as soon as possible after listing for:
(a)

taxons or communities on the Threatened List; and

(b)

potentially threating processes on the Process List (see s 19(1)).
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13.24

Action Statements once prepared are able to be amended (see s 19(4)), although there is no
requirement to do so.

13.25

An Action Statement is required to set out:

13.26

(a)

what has been done to conserve or manage the relevant subject matter of the Action
Statement (Action Statement Subject);

(b)

what is intended to be done to conserve the Action Statement Subject; and

(c)

and may include information on what needs to be done to conserve the Action
Statement Subject (see s 19(2)).

The Secretary, in preparing or amending an Action Statement, must consider:
(a)

management advice by the SAC, CAC and VCMC; and

(b)

any other relevant nature conservation, social and economic matters (see s 19(3)).

Other Management Tools
13.27

13.28

The Act sets out a number of other management tools in relation to the flora and fauna and
potentially threatening processes governed by the FFG Act:
(a)

development of the Flora and Fauna Guarantee Strategy

(b)

declarations of critical habitat;

(c)

management plans; and

(d)

public authority management agreements.

These are each discussed in turn below:

Flora and Fauna Guarantee Strategy
13.29

13.30

The Flora and Fauna Guarantee Strategy (Strategy) is intended to set out how the objectives
in s 4(1) of the FFG Act are to be achieved, and include proposals for:
(a)

guaranteeing survival, abundance and evolutionary development of all flora and
fauna;

(b)

ensuring proper management of potentially threatening processes;

(c)

education programs; and

(d)

improving the ability of all relevant people to meet the objectives in s 4(1) of the FFG
Act (see s 17).

The process for making and amending the strategy includes:
(a)

requirements for the draft Strategy/amendments to be notified to the public through
publication of a notice in the Government Gazette and a Victorian Newspaper;

(b)

allowing at least a 30 day submission period for submissions on the draft
Strategy/amendments to be made by any person;
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(c)

requiring the Secretary to consider all received submissions when making the
Strategy/amendments; and

(d)

requiring a notice in the Government Gazette and a Victorian Newspaper that the
draft Strategy/amendments have been made.

Declarations of critical habitat
13.31

The Secretary has a discretion to determine that all or parts of the habitat of any taxon or
community is critical to its survival (see s 20(1)). The FFG Act leaves the terms "critical" and
"habitat" undefined, giving the Secretary little guidance as to the attributes of such an area.

13.32

There is no process to be followed by the Secretary when making a critical habitat
declaration. Rather, on making the declaration, the Secretary is required to notify:

13.33

(a)

the public through advertising in both a Victorian Newspaper and a Local Newspaper
(except in certain circumstances);

(b)

the Ministers administering the Planning and Environment Act 1987 (PE Act) and the
Mineral Resources (Sustainable Development) Act 1990 (MR Act);

(c)

any landholder or water manager likely to be affected by the determination; and

(d)

the public through the publication of a notice in the Government Gazette.

Critical habitats can also be amended or revoked, and such decision is to be notified to all
persons who were originally informed about the original decision to determine an area to be a
critical habitat and published in the Government Gazette.

Management Plans
13.34

13.35

Management plans can be made for any flora, fauna or threatening process, whether listed or
not (see s 21(1)). Management plans must:
(a)

state the subject matter to which they relate (i.e. a taxon, community or potentially
threatening process) (MP Subject);

(b)

state how the objectives in s 4(1) of the FFG Act are to be implemented or promoted
for the benefit of the MP Subject;

(c)

state how progress toward achieving such objectives can be assessed;

(d)

state the nature conservation, social and economic consequences of the
management plan;

(e)

state the date by which the plan must be reviewed.

The process for making the management plans involves:
(a)

consultation with landholders or water managers whose interests may be affected by
the management plan;

(b)

the preparation of draft plans by the Secretary, and providing notice of the preparation
of such drafts to landholders or water managers likely to be affected by the plan, and
in the Government Gazette and Victorian and Local Newspapers;
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(c)

allowing at lease a 30 day submission period for submissions on the draft plan by any
person;

(d)

requiring the Secretary to consider all submissions when making the management
plan; and

(e)

requiring notice of the making of the plan to landholders or water managers likely to
be affected by the plan, and in the Government Gazette and Victorian and Local
Newspapers.

Public authority management agreements
13.36

Public authority management agreements are between the Secretary and public authorities,
and are intended to provide from the management of flora or fauna or potentially threatening
processes. The making of an agreement is to be notified in the Government Gazette.

Interim Conservation Orders
13.37

A significant part of the FFG Act is dedicated to the making of ICOs.

13.38

ICOs can only be made where a critical habitat has been declared and the taxa or community
of that critical habitat is listed, or is nominated for listing on the Threatened List. ICOs
effectively act as an injunction with respect to the relevant critical habitat. They may provide
for any of the things listed in s 27 being (in summary):
(a)

the conservation, protection or management within the critical habitat, of flora, fauna,
the land or a waterway;

(b)

requiring works to be undertaken;

(c)

prohibiting or regulating activities on the relevant land.

13.39

There is little process around the making of an ICO. ICOs are made after consultation
between the Minister and any other Minister whose area of responsibility is likely to be
affected by the ICO. The Minister is required to consider any nature conservation matters and
the social and economic consequences of making the ICO when making it.

13.40

However, once made, an ICO is to go through a rigorous confirmation process. During this
process the ICO remains in effect. The process allows for:
(a)

the giving of public notice through newspaper advertising and Gazettal of the ICO,
and private notice to the person in possession of land the subject of the ICO;

(b)

submissions by any person with respect to the ICO, which submissions must be
considered by the Secretary;

(c)

the making of a recommendation by the Secretary to the Minister whether the ICO
should remain, within 50 days of the close of submissions, during which process the
Secretary is required to consult with any person who received a private notice of the
making of the order; and

(d)

the Minister confirming (or revoking) the recommendation of the Secretary, and in so
making the decision to confirm or revoke, the Minister must again consider any nature
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conservation matters, the social and economic consequences of the ICO, and the
Secretary's recommendations. The Minister is also entitled, but not required, to
consult with "relevant" people.
13.41

If the ICO is confirmed, a process for public and private notifications is required to be
undertaken on the day of confirmation. However, this notification does not require the
Minister to publish any reasons.

13.42

ICOs can be amended by a similar process.

13.43

Failures to follow the procedures for the making of or amendment to ICOs do not result in the
ICO being invalid. Standing for claims relating to defects of process is confined to those
persons who are substantially or materially disadvantaged by the failure to comply with
procedure.

13.44

Where an ICO is in place, the Secretary may undertake a number of actions in relation to that
ICO, including:

13.45

(a)

making orders against landowners and persons carrying on activities outside the area
of the ICO likely to detrimentally affect the relevant critical habitat requiring
compliance with the order;

(b)

notifying Ministers of the PE Act and MR Act , the relevant planning authority, and any
other relevant or previously consulted Ministers of the making or amending of an ICO;

(c)

granting permits to landholders or water managers who wish to undertake an activity
for which a permit is required under an ICO, subject to certain mandatory
considerations, and giving reasons for any rejection of a permit;

(d)

along with the Minister, before the expiration of an ICO take all reasonable steps to
ensure the long-term conservation of the subject of the ICO; and

(e)

the calculation and payment of compensation to certain persons who have suffered
financial loss as a result of an ICO.

The Minister also has a number of additional decision making powers and functions in relation
to ICOs (in addition to those already discussed), including:
(a)

making decisions to suspend the operation of any licence permit or other authority
which would allow the holder to contravene an ICO, after the Secretary has consulted
with the issuing authority and informed the Minister of the result of such consultation;
and

(b)

along with the Secretary, before the expiration of an ICO take all reasonable steps to
ensure the long-term conservation of the subject of the ICO.

Effect and sunset of ICOs
13.46

ICOs prevail over planning schemes where an ICO and planning scheme conflict. Similarly,
permits, licences or authorisations which conflict with an ICO may be suspended by the
Minister.
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13.47

ICOs have a sunset date of 2 years from their confirmation by the Minister, or any earlier date
decided by the Minister.

Rights of review
13.48

VCAT has the primary rights of review with respect to the making of ICOs, decisions made
under an ICO, and the decisions to suspend licences, permits or other authorisations, or grant
permits under an ICO.

13.49

The VCAT also has the right to conduct a merits review of such decisions if their validity is in
question.

13.50

In any matter brought in relation to an ICO, the VCAT must take into account or have regard
to:
(a)

the relevant planning scheme and any amendments to it which have been adopted
but not approved in accordance with the PE Act;

(b)

State Environment Protection Policies; and

(c)

any agreements made under s 173 of the PE Act.

Other licenses or permits granted under the FFG Act
13.51

The FFG Act also provides that the Secretary can issue licences for the taking, trading,
keeping, moving or processing of protected flora and fish belonging to a taxon or community
on the Threatened List.

13.52

However such licences do not override the licensing requirements of other acts (see ss 51(2)
and 53(3)), but nor do licences granted under other Acts authorise actions which would be
offences under the FFG Act (see ss 51(2) and 52(3)).

Offences under the FFG Act
13.53

The offences under the FFG Act and their corresponding penalties are set out in the table
below:

Section

Offence

Penalty

36(2) & (3)

Failure to comply with an ICO after notice has been
served on that person by the Secretary requiring
compliance with the order

100 penalty units plus 10
penalty units per day for each
day which non compliance
occurs.
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Section

Offence

Penalty

47 (1)

Taking, trading, keeping, moving or processing
protected flora (being flora on the Threatened List
or otherwise determined to be protected flora by an
Order of the Governor in Council), except where:

50 penalty units



the taking of the flora is accidental and
reasonable care has been exercised not to take
the flora; or



on private land the landowner, a lessee other
person authorised by either of them, takes the
protected flora not for the purposes of sale; or



a traditional owner takes protected flora in
accordance with s 82 of the Traditional Owner
Settlement Act 2010 (Vic) (see s 48A)

47(3)

The breach of an Order of the Governor in council
which allows for the taking, trading in, keeping
moving or possessing of protected flora

40 penalty units

49(1)

The release or abandonment of prescribed flora into
the wild (note there are no prescribed flora)

50 penalty units

49(2)

The failure to mark any flora required to be marked
as required by the regulations)

40 penalty units

52(1) &(2)

Taking, trading or keeping fish which is of a taxon
or community listed on the Threatened List without
a licence or authorisation by an Order of the
Governor in council, except where:

50 penalty units

52(4)
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the taking of fish is accidental after having
exercised reasonable care not to take the fish
and returned the fish to the wild; or



a traditional owner takes a relevant fish in
accordance with section 82 of the Traditional
Owner Settlement Act 2010 (Vic) (see s 48A)

The breach of an Order of the Governor in council
which allows for the taking, trading in, keeping
moving or possessing of a fish which is of a taxon
or community listed on the Threatened List.

40 penalty units
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Section

Offence

Penalty

56

Failure to comply with any licence or permit issued
under the FFG Act

50 penalty units

58(1)

Wilfully assaulting, obstructing, threatening or
intimidating an authorised officer acting under the
FFG Act

20 penalty units

58(2)

Each of the following:

10 penalty units



contravening a lawful direction, order or
requirement of an authorised officer;



refusing to produce documents, samples plants
or animals or refusing to provide the person's
name and address when asked;



destroy alter or remove a notice placed, or any
other matter or thing done by an authorised
officer in accordance with the FFG Act

59

Interference with notices or markers erected or
placed on flora or fauna under the FFG Act, or any
equipment being used for the purposes of the FFG
Act

10 penalty units

66(2)

The dissemination of material which the Secretary
(on approval of the Minister) has declared
confidential

10 penalty units

13.54

13.55

In addition to the imposition of penalty units, the FFG Act allows Courts to also order:
(a)

cancellation of licences or permits where the offence relates to the contravention of
that licence or permit, and prohibitions on offenders holding such licences in the
future;

(b)

return of lawfully held flora or fauna to the Crown;

(c)

a person to carry out restoration works where the offence relates to the destruction of
or damage to flora, fauna or a critical habitat; and

(d)

the payment of compensation to the Secretary where the offence relates to the
destruction of or damage to flora, fauna or a critical habitat.

The FFG Act shifts the burden of proof to the defendant in protected flora offences where
there is evidence that the defendant had protected flora in their control, possession or on their
premises in contravention of the FFG Act (see s 63).
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Authorised Officers and their powers
13.56

Authorised officers under the FFG Act have a range of powers to assist in the investigation
and compliance of the FFG Act under ss 42 and 57.
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14. Application of the Best Practice Elements to the FFG Act
14.1

The following sections of this Review Paper apply the best practice elements identified earlier
in this Review Paper to the FFG Act.

14.2

The sections extract the best practice elements identified for each thematic area, with a
checklist of the extent to which the FFG achieves these elements. Detailed discussion of the
reasoning is then set out in the analysis and commentary sections for each thematic area.

14.3

Overall the FFG Act has significant gaps in relation to the attaining of best practice in
biodiversity legislation. Possible ways to close these gaps is beyond the scope of this Stage
1 Review Paper. Therefore while gaps are identified in this Review Paper, rectification of
these gaps is not discussed.

14.4

Similarly this Review Paper is limited to an analysis of the FFG Act. As previously identified
biodiversity regulation in Victoria is disseminated in a number of different legislative regimes.
It is not within the scope of this Review Paper to analyse these regimes and determine
whether such regimes meet best practice standards. Therefore, where it is readily identified
that other legislation provides for elements or themes relating to best practice, we have
identified those regimes but not analysed their components in relation to best practice.

14.5

We note that references to "Department" in the following section of this Review Paper refer to
the Victorian Government department administering the FFG Act.
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15. Objectives
Criteria

Effectiveness / Efficiency
/ Transparency

FFG Act

Effectiveness

Overall yes

Objects
simply and clearly drafted
provide clarity to guide interpretation of the
legislation
balance visionary objects with more
outcomes / process driven objects

Yes

Effectiveness & Efficiency

temper vision so that object is not
unachievable

outcomes based objectives that are
measurable and capable of being reported
against

Yes, but modern
drafting trends can be
used to enhance this
Effectiveness & Efficiency

Objectives are largely
outcomes based, but
difficult to measure
and report on
effectively

Effectiveness

Integrated with
primary legislation

(e.g. providing clear metrics and timeframes
that demonstrate success)
integrated with primary and secondary
legislation

Yes

at a minimum require decision-makers to
specify how they have considered the objects
and ideally state that the exercise of
discretions, powers and functions should be
consistent with the objects

Integration with
secondary legislation
is ineffective

reference the application of Ecologically
Sustainable Development (ESD) as a core
principles to guide actions under the
legislation

Effectiveness

No

identify the spatial (e.g. bioregional / State)
and temporal scale at which actions are to be
undertaken to achieve the object

Effectiveness

No

not conflicting amongst themselves or with
the legislation or closely related legislation
more broadly, or if conflicts there should be a
clear indication of priorities to resolve conflict

Effectiveness

No
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Commentary and Analysis
Introduction
15.1

The purpose of the FFG Act is established in s 1 (see paragraph 13.1 above). The objectives
in s 4(1) of the FFG Act are each stated to be objectives of conservation management. The
objective in s 4(2) is the establishment of a principle of administration. The objects are stated
in a list style, common to many enactments of Parliament.

The Content of the Objectives in section 4(1)
15.2

The conservation management objectives are each relatively well drafted so that they are
simple, clear and concise. However, the structure of s 4(1) does not align with the emerging
drafting trend to set out one or two core aims (or "visionary" objectives) of the relevant Act,
and then separately set out a number of principals and mechanisms which are used to
262
supplement and support the overarching aims.

Visionary Objectives
15.3

On analysis it becomes clear that some of the objectives listed in s 4(1) are "visionary
objectives".

15.4

These objectives are:
263

(a)

a guarantee that all Victorian flora and fauna can survive, flourish and retain the
potential for evolutionary development in the wild (the Guarantee) (s 4(1)(a));

(b)

to conserve Victoria's communities of flora and fauna (s 4(1)(b)); and

(c)

to ensure that any use of flora by humans is sustainable (s 4(1)(d)),

(collectively the Visionary Objectives).
15.5

The Guarantee is often seen as the focal point objective, and was, at the passing of the FFG
Act one of the more controversial aspects of the FFG Act. In reality the Guarantee (and the
objective to conserve flora and fauna) have proved (over the last 23 years at least) to be
264
unobtainable and of little practical benefit. As threatened species decline has continued to
265
occur, the Guarantee has been used as a basis for claims that the FFG Act is a failure (i.e.
there has been an overall decline in threatened species in Victoria, which means that the
266
Guarantee has not been met). Further, the Guarantee does not, in the view of some
experts interviewed, adequately take into account the natural evolutionary process of decline
and, ultimately, extinction of species.

15.6

The Guarantee however was seen as a necessary element of the objectives at the time of
passing the legislation, on the basis that anything less would be an admission of failure to
267
conserve biodiversity . The Visionary Objectives, particularly the Guarantee, are subject to
268
mixed views, with some seeing it as one of the greatest strengths of the FFG Act.

15.7

While the Visionary Objectives set out high level goals of the FFG Act they do not, in and of
themselves, provide any guidance on how that aim is to be achieved. The remaining
objectives set out in s 4(1) correlate more closely with "operational objectives" as they set out
objectives which extrapolate "how" the Visionary Objectives can be achieved. For example,
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the management of potentially threatening processes is one of the ways in which the
Visionary Objectives can be achieved.

Outcomes based objectives
15.8

The objectives themselves are generally drafted to be outcomes based. The use of terms
such as "to ensure", "to provide", "to guarantee" and "to encourage" provide greater certainty
in establishing the outcomes of the legislation. The use of this type of language also
establishes to some extent a hierarchy within the objectives. For example, the words "to
ensure" when used in the drafting immediately place a greater priority on those objectives,
than the objectives which commence with the words "to encourage". The use of the word
"ensure" in certain objectives indicates a mandatory outcome, while the use of "encourage"
indicates a desirable outcome.

15.9

This hierarchy is important where potential internal inconsistencies between the objectives
arise. The objectives in s 4(1) largely align, which indicates best practice in this regard.
Further, if a situation arises where the objectives conflict internally, the use of the terms
described above will assist in interpreting and resolving that conflict.

Are the objectives measurable and capable of being reported against?
15.10

The FFG Act does not provide any guidance on how progress towards achieving any of the
objectives can be measured or the parameters of reporting. As the FFG Act does not provide
information on appropriate methodologies of measurement and baselines for any of the
objectives, the progress towards outcomes cannot be meaningfully and consistently
measured and reported on. In turn, this may compound the difficulties that decision makers
may face in applying the objectives to their own decisions and the preparation of reports as
necessary, and lead to poorly informed decision making.

15.11

As discussed earlier in this Review Paper, robust measurement and reporting tends to occur
when there is a methodology to account for a baseline against which the objective can be
measured, and a methodology for measuring against such a baseline. The reporting of these
findings also leads to greater transparency.

15.12

Some of the objectives such as:
(a)

the Guarantee (insofar as it relates to extinction);

(b)

the objective to conserve Victoria's communities of flora and fauna; and

(c)

the objective to ensure that the genetic diversity is maintained,

readily lend themselves to this approach to measurement, however the FFG Act does not
provide the necessary mandate for measurement, and reporting of these objectives, nor any
of the tools required to effectively measure progress.
15.13

For example, the objective "to conserve Victoria's communities of flora and fauna" would be
measurable and capable of being reported on if the FFG Act (or regulations or guidelines)
established:
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(a)

a scientifically based meaning of "conserve" (does it mean no change at all, are there
acceptable tolerances within the meaning - what are they, etc?);

(b)

a baseline for conservation;

(c)

outlining the appropriate inputs into any assessment;

(d)

the appropriate methodology for measuring data;

(e)

a requirement to use this methodology on a regular basis to measure progress
towards achieving the objective; and

(f)

a requirement to report on that progress.

15.14

Of course some of the objectives lend themselves more readily to less rigorous means of
measurement. For example, the objective to encourage the conserving of flora and fauna
through co-operative community endeavours may be measured on a regular basis by
reporting on actions which have facilitated such endeavours. Similarly, measurement of the
objective to manage potentially threatening processes may occur against proposed actions in
Action Statements for those processes, by reporting on the actions undertaken to implement
them. Even where a less rigorous methodology is required in order to effectively measure
progress towards the objective, the FFG Act would still need to mandate or require the
measurement to occur, and for the sake of transparency, require that data to be made
available to the public.

15.15

The most difficult objectives to measure is the Visionary Objective to ensure that any use of
flora or fauna by humans is sustainable. The scale of this objective is extraordinarily broad,
and on its face would require an investigation of all human "use" of flora and fauna in Victoria
to determine whether this goal had been achieved. Further, the term "use" is extremely broad
in and of itself, and, is broader than the meaning to the definition of that term under the FFG
269
Act.

15.16

Due to these issues, a measurement of whether the objectives as currently drafted had been
achieved would be difficult to implement.

Implementation of the objectives
15.17

As previously discussed, the strength of an objects provision is largely determined by its link
to the substantive provisions of the legislation itself.

Relevance of FFG Act Objectives under the FFG Act
15.18

The objectives under s 4(1) are linked to the following substantive aspects of the FFG Act:
(a)

the Secretary must promote the objectives in administering the Act (s 7(1));

(b)

the Secretary may give grants to encourage the achievement of the objectives (s
7(3));

(c)

the Flora and Fauna Guarantee Strategy must have regard to the need to achieve the
objectives with the minimum adverse social and economic impact and the rights and
interests of landholders (see s 17(3));
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15.19

(d)

any management plan made under the FFG Act must set out the way in which the
objectives are to be implemented or promoted with respect to the subject matter of
that plan and the methods by which achieving the objectives can be assessed (s
24(1)(b));

(e)

they must be considered by the Secretary in deciding to grant a permit when an
interim contravention order is in place (s 40); and

(f)

an assessment of the progress towards achieving the objectives must be included in
the Department's annual report (see s 68).

These strong links between the objectives in s 4(1) and other provisions of the FFG Act
provide the objectives with a natural influence over decision making for a large number of
decisions made under the FFG Act. However, while this is a strength in the legislation, it has
not necessarily translated into practice. For example:
(a)

management plans have not been prepared under the FFG Act;

(b)

the Flora and Fauna Guarantee Strategy was drafted in 1997, and has not been
significantly revised since drafting;

(c)

the objectives are not explicitly linked to Action Statements, which have become the
primary management tool for biodiversity; and

(d)

the last few annual reports of the Department do not specifically refer to the progress
toward achieving the objectives, so that the reports in this regard are largely
ineffective (see also discussion above regarding measurement of objectives).

15.20

This lack of implementation potentially weakens the perception of the import of the FFG Act's
objectives, particularly vis a vis secondary legislation.

15.21

The main substantive provisions of the Act in which the objectives under s 4(1) are not
expressly linked, but where express linking could be considered are:
(a)

the preparation of Action Statements;

(b)

Public Authority Management Agreements; and

(c)

matters the VCAT must take into account under s 41B (relating primarily to reviews of
ICOs).

Relevance of FFG Act Objectives in secondary legislation
15.22

In the case of the FFG Act, the objects in s 4(1) are supported by s 4(2) which requires public
authorities to be administered so as to have regard to the objects in s 4(1). Section 4(2) is
binding on all public authorities so that s 4(1) must be taken into account in their
administration (see Environment East Gippsland Inc v Vic Forests (2010) 30 VR 1 at 67 and
69) (EEG Case). A public authority is defined in the FFG Act as "a body established for a
public purpose by or under any Act.”

15.23

S 4(2) requires the management objectives in s 4(1) to be taken into account not only when a
decision is made by a public authority under the FFG Act, but under any act of Victoria
(although decision making is but one part of administration). This section could potentially be
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used as one of the key provisions which ensures the relevance of the FFG Act to decisions
made under other legislation and the actions of public authorities.
15.24

Through this section, the objectives under section 4(1) are theoretically and legally linked to
the substantive provisions of not only the FFG Act, but all Victorian legislation. However, the
effectiveness of section 4(2) is debateable in practice. Osborne J noted the following in the
EEG Case:
I do not accept that the requirements of section 4(2) of the FFG Act are
unenforceable, although I accept that proof of breach of them may be inherently
difficult" (at 69).

15.25

Given the difficulty in proving a breach of s 4(2) by a public authority, public authorities may,
in practice, take a less stringent view with respect to the requirements of s 4(2).

15.26

In essence the section, as currently drafted, does not give decision makers or public
authorities sufficient information as to when the objectives of the FFG Act should be
considered. Not all decision makers will have sufficient knowledge of the FFG Act and the
conservation and protection of flora and fauna in order to know when the objects under s 4(1)
are relevant to the decision being made by them. Further the FFG Act provides no guidance
as to how these objectives are measured, so decision makers cannot be more informed of the
potential impact of their decision. Therefore many decisions may be made by decision makers
which do not comply with s 4(2) (either in process or outcome) through ignorance.

Best Practice Elements Not Included in the FFG Act
15.27

Finally we note that the objectives of the FFG Act do not meet best practice as they do not
include:
(a)

references to ESD as core principles to guide actions and decisions of decision
makers in relation to the FFG Act; or

(b)

identify the scale at which actions are to be undertaken.

ESD Principles
15.28

ESD principles are not enshrined anywhere in the FFG Act. Given the value of ESD principles
in this area, best practice suggests that it is appropriate that relevant ESD principles are
enshrined in the FFG Act to guide decision makers, and assist in the resolution of conflicts
within the FFG Act.

Scale of Actions
15.29

The FFG Act objective at s 4(1)(b) (to conserve Victoria's communities of flora and fauna) has
the potential to encompass the trend toward landscape scale biodiversity conservation.
However, greater direction in required in this regard. As discussed above, this objective is one
of the "visionary" objectives of the FFG Act, which would be enhanced by supplementary
operational objectives, such as, the mapping of relevant bio regions and community clusters.

Other Issues
15.30

Other notable absences from the FFG Act objectives are:
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(a)

the role of traditional owners in the conservation of flora and fauna; and

(b)
the impacts of climate change on the subjects of the Act, given the important
intersections with it (discussed at section 11 of this Report).

Conclusion
15.31

The objectives and purpose of the FFG Act may be more powerful tools to meet best practice
if they are redrafted. Any re-drafting could potentially consider:
(a)
ensuring the balance of the FFG Act supports the ongoing implementation and/or
meeting of the objectives;
(b)

separating the objectives into visionary objectives, and outcomes based objectives;

(c)

incorporating more measurable aims and goals;

(d)

incorporating principles of ESD; and

(e)

incorporate a move toward landscape and bio-regional management of biodiversity.
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16. Identification
Criteria

Effectiveness / Efficiency
/ Transparency

FFG Act

based on best available current scientific
information

Effectiveness

Based on the
information provided
by nominator, so may
not always be met

assessment and determination for all listing
(species and habitat) undertaken by an
independent scientific committee

Effectiveness & Efficiency

Yes

Identifying Biodiversity

Yes

assessments based on a consistent approach
requirement for committee to meet regularly
and to be proactive in developing / reviewing
the lists rather than solely responding to
public nominations

No (although the SAC
is not prevented from
doing so)

align listings categories and assessment
criteria for threatened species and ecological
communities with those of the IUCN

Effectiveness & Efficiency

No

require the identification of critical habitat (or
areas of special biodiversity importance) for
species and population at the time of listing
(where appropriate)

Effectiveness & Efficiency

No

require the identification of key threatening
processes at the time of listing

No

emergency listing powers available to address
imminent threats

Effectiveness

No

facilitate coherence / harmonisation with the
listings process adopted by the
Commonwealth (and ideally other States and
Territories)

Efficiency

No

facilitate a strategic approach to listing
threatened species and ecological
communities including through the
prioritisation of actions

Effectiveness & Efficiency

No (more likely to
occur at the Action
Statement stage)
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Criteria

Effectiveness / Efficiency
/ Transparency

FFG Act

mandate periodic review of the lists by
independent scientific experts to monitor and
assess conservation efforts

Efficiency

No

allow for public participation in the nomination
process for listing

Transparency

Yes

set clear timelines for the consideration of
nominations for listing

Efficiency

Yes, but should be
reviewed with respect
to timeliness

advice / determination of the independent
scientific committee regarding listing should
be made publicly available

Transparency

Yes, but could be
improved

enable the identification of areas of species
diversity, climate refuges, connectivity and
migratory importance (sites of special interest)
in addition to critical habitat or habitat of listed
species

Effectiveness

Yes, but could be
improved

facilitate data collection and dissemination
about species, populations, ecological
communities, habitat, other biodiversity assets
and threats

Transparency

Yes, but could be
improved

Commentary
16.1

Under the FFG Act, identification of threatened flora and fauna and the other threatening
processes occurs through the listing process.

The listing process
16.2

The listing process is established in Part 3 of the FFG Act is discussed in detail above at
section 13 of this Review Paper.

16.3

The process under the FFG Act establishes a nomination process which is then assessed by
scientific committee, the SAC. The SAC then makes recommendations which are forwarded
to the Minister. The Minister can then assess the nomination and determine whether to
recommend to the Governor in Council for the nomination to proceed to listing or otherwise.

The SAC
16.4

The SAC is established under s 8 of the FFG Act and comprises:
(a)

three senior government scientific officers;
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(b)

two scientists on the staff of and of the Victorian education institutions; and

(c)

two scientists who are not employed by the Government.

16.5

All appointments are made by the Minister. The convenor of the SAC (who has a casting vote
where a majority decision cannot be made (see Schedule 2 CFL Act, which is integrated into
the FFG Act by virtue of s 8(6)), must not be a senior government scientific officer.

16.6

As the majority of members of the SAC (and the Convenor) are not senior government
scientific officers, and decisions of the SAC are made by majority vote (see Schedule 2 of the
CFL Act), the SAC is relatively independent from government influence. However, a decision
270
of the SAC made when only a bare quorum of four members is present, and three of those
members are the government scientific officers, may appear to be less independent than
other decisions of the SAC.

16.7

This indicates that while the SAC is largely independent, there may be circumstances (albeit
limited circumstances) where it is not independent.

16.8

Best practice requires complete independence of the SAC from the Government. This is
largely achieved in the FFG Act, but could be improved to ensure that at no time would the
government scientific officers who are members of the SAC hold a majority position in the
SAC (for example if a quorum for SAC meetings occurred only where there were four of more
members of the SAC present and at least two of those members, are not government
scientific officers). Were such improvements made the FFG Act would fully meet this best
practice criterion.

Nomination of a listed species
16.9

The nomination of a taxon, community or process is critical to the comprehensiveness of the
various lists established under the FFG Act, as the lists are each positive lists (i.e. to be
protected by the various management tools under the FFG Act, a taxon, community or
process must be listed on the list), and nomination is the originating step for being placed on
a list. This means that the lists themselves are not necessarily representative of the flora and
fauna which should be protected as threatened under the FFG Act, nor representative of all
threatening processes.

Who can nominate?
16.10

A nomination of a taxon, community or process can be made by anyone to the SAC (see s
12(1)). The drafting of s 12(1) provides a basis allowing all people, including members of the
government and the SAC (and the SAC as a body), the right to nominate taxon, communities
or processes for listing.

16.11

Anecdotally, while the nomination process is open to any person, in practice nominations are
271
only made by the public, and not the government nor the SAC. This compounds the risk
that the lists become piecemeal rather than comprehensive. Further issues arise as reliance
on public nominations can make it more difficult for flora or fauna with little cultural value but
great ecological value to be nominated, as the public tends to focus on taxa and communities
272
which have a high cultural value to them.
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16.12

The fact that this practice has occurred points to the fact that the drafting of the FFG Act could
be improved in order to meet the best practice element of requiring a committee to be
proactive in establishing/reviewing the lists rather than solely responding to public
nominations.

The criteria for nomination
16.13

Section 11 sets out when flora and fauna, or a process is eligible for listing.

16.14

A taxon of flora or fauna is eligible for listing on the Threatened List if:
(a)

it is in a demonstrable state of decline which is likely to result in extinction; or

(b)

it is significantly prone to future threats which are likely to result in extinction (see
s11(1)).

16.15

A potentially threatening process is eligible for listing on the Process List if in the absence of
appropriate management it does pose or may pose a significant threat to the survival or
evolutionary development of a range of flora or fauna (see s 11(2)).

16.16

These eligibility requirements are supplemented by the FFG Regulations.

16.17

The FFG Regulations set out the criteria which must be met for each the Threatened List and
the Processes List in order for a taxon, community or process to be listed. Schedule 2 of the
FFG Regulations prescribes the information and evidence which must be provided in a
nomination.

16.18

By placing the criteria and required information for listing in the FFG Regulations, and having
these criteria and required information produced by an independent SAC, the FFG Act
establishes a consistent approach to listing determinations, however, we note that the criteria
applied is not consistent with the IUCN Guidelines (see section 16.41).

The form of nomination
16.19

DEWLP publishes templates for nomination. The template provided by DEWLP sets out the
structure of a nomination, but does not assist a nominator in assessing the level of evidence
required, nor the prescribed information required under the FFG Regulations. This template
therefore becomes a less useful tool in the nomination process. A more useful template could
be produced to more explicitly establish the levels of evidence required. For example, the
form of nomination could address the extent to which applications require field reports or
scientific reports establishing the relative rating of species.

Reliance on public nominations
16.20

The reliance on public nominations, and the lack of meaningful guidance on the form of the
nomination can often mean that the SAC is considering nominations which have inadequate
information, and which do not cover all relevant criteria or prescribed information. Anecdotally,
when a nomination is deficient in the information provided, and presumably the quality of that
information (for an example an over abundance of anecdotal evidence, or lack of scientific
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data), the SAC has a general practice of requesting further information from the nominator.
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The FFG Act does not require the SAC to make its own enquiries with respect to the
nomination.
16.21

Therefore the nominator has become the predominant source of information in relation to the
nomination, and the nominator may not have the skills or time to properly perform this
function.

16.22

The extent of the evidence required to meet the relevant categories could be communicated
to the public. Such a requirement would need to be balanced against the need for flexibility of
selections. This and the role of the SAC would need to be clarified by the SAC.

Consideration of Nominations, Recommendations and the Minister's final
determination
16.23

The process for the SAC's consideration of nominations, the making of recommendations by
the SAC and the Minister's final recommendations to the Governor in Council is set out in
paragraphs 13.7 to 13.20 of this Review Paper.

16.24

The salient points of this process are that:
(a)

after nomination SAC will publish preliminary recommendations (but not reasons) for
the nomination;

(b)

the public have 30 days to comment on this recommendation;

(c)

having considered any public comments on the preliminary recommendation, the SAC
must then make a final recommendation on the nomination to the Minister, which
recommendation is published and notified to the Minister, the VCMC and the CAC.
The final recommendation must be made within 3 years of the nomination;

(d)

within 30 days of receipt of the final recommendation from SAC, the Minister must, on
considering the SAC's recommendations and comments from the VCMC and CAC,
make a recommendation to the Governor in Council to list;

(e)

the Minister's decision on recommendation to the Governor in Council and reasons
are to be published; and

(f)

the Minister submits his decision to the Governor in Council, and on approval by the
Governor in Council listing will occur.

Notification of decisions
16.25

16.26

In essence the decisions of the SAC are notified to the public twice (once when making an
initial recommendation, and then on making a final recommendation for listing). However, the
notification procedures can be improved by requiring:
(a)

publication of notices on the internet; and

(b)

publication of reasons of the SAC.

The first issue centres around the flexibility of the FFG Act in accommodating the rise of
internet use and the decline of print media circulation. Given the decline in print media
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circulation, it is worth considering whether to include a requirement for the SAC to publish its
recommendations on the internet. This would ensure the widest possible dissemination of
recommendations. In our view, the most appropriate place for internet publication of these
notifications, is on the relevant Department website, as it is the logical central focal point for
information regarding the FFG Act.
16.27

The second issue revolves around the best practice criterion regarding the publication of
reasons of the independent scientific assessment for that listing. The SAC are not required to
publish the reasons for their final recommendations to the Minister, however, those reasons
are required to be made available for public inspection at the offices of the Department (see s
67). It would be better for these reasons to be published (rather than merely available) to
ensure best practice in this regard.

Public Involvement
16.28

The public is entitled to not only make nominations, but also comment on any proposed
listing. Section 14(3) provides a 30 day period after the publication of the SAC's preliminary
recommendations regarding listing for the public to make comment on that recommendation.
The SAC must consider any public comments received during this period in making its final
recommendation. This provision provides the public an additional participation right in the
listing process.

Relevant considerations of the Minister and the SAC
The Minister
16.29

In respect of the best practice criteria that listing being based on the best available scientific
information, it is necessary to review the relevant considerations of the Minister in making a
final recommendation on listing to the Governor in Council.

16.30

Section 16 commences with the words "After considering the [SAC's] recommendation and
any comments of the [CAC] and the [VCMC]…". While the phrasing of this section is arguably
clumsy, it does, in our view, import a requirement that in making his/her decision, the Minister
must consider the recommendations of the SAC and comments of the CAC and VCMC.
Therefore these recommendations and comments become mandatory relevant considerations
for the Minister.

16.31

However, s 10(7) of the Act requires that the Minister, in making any recommendations with
respect to recommendations for listing, must only have regard to "nature conservation
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matters". This overarching provision potentially conflicts with the requirements to take into
account the recommendations and comments of the SAC, CAC and VCMC. While a
purposive interpretation of these provisions may be that the Minister in making a
recommendation under s 16 must have regard to those recommendations and comments of
the SAC, CAC and VCMC which are directly related to "nature conservation matters", this is
not clear from the drafting.

16.32

Further, the term "nature conservation matters" is not defined, and could have an abundance
of meanings. For example a broad interpretation of this term could encompass any matter
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which is relevant to nature conservation, including constraints on government resources and
development.
16.33

Consideration should therefore be given to more specifically defining the considerations of the
Minister in relation to this respect.

The SAC
16.34

Similarly, the SAC must also take into account "nature conservation matters" when making its
recommendations on listing (see s 10(7)). While the SAC does not have seemingly conflicting
mandatory relevant considerations in this regard (unlike the Minister), the lack of a definition
of "nature conservation matters" may make this a greater burden for the SAC.

Time limits
16.35

The time constraints on making recommendations under the listing procedure established
under the FFG Act are:
(a)

the SAC must make a final recommendation within 3 years of the date of the
nomination; and

(b)

the Minister must make his/her recommendation to the Governor in Council within 30
days of receipt of a final recommendation.

16.36

The fact that these time limits exist, satisfies the best practice element of setting clear time
lines for the nominations for listing. However, regard must be had to the adequacy of these
time limits.

16.37

The time limits allow a long time for the listing of threatened species, which poses an issue
where a species or community is in rapid decline. However, any consideration in relation to
compressing the listing timeframe established under the FFG Act, needs to have regard to the
workload of the SAC, and the likelihood of the SAC in meeting such timeframes. The Auditor
General's Audit of the FFG Act identified that the SAC took, on average, 69 weeks to make a
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final recommendation (i.e. about one and a quarter years).

16.38

The issue of the time taken to list a species is compounded by the lack of any emergency
listing powers and guidance to the SAC on the appropriate prioritisation of nominations (both
of which are best practice elements in identification). It is submitted that addressing these
issues may go some way to avoiding the risks associated with a relatively long listing period.

16.39

For example, if the FFG Act provided for emergency listing of a taxon, community or process
which met a threshold criteria, these provisions would assist in ameliorating the risks
associated with long listing processes. Similarly the relevant criteria for emergency listing
could also inform the SAC in prioritising nominations for review (for example is a nomination
met some but not all emergency listing criteria, these nominations could lend themselves to
priority review by the SAC).
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The Lists themselves - Prioritisation and Duplication of lists
16.40

As discussed above, the three lists under the FFG Act are positive lists (i.e. a taxon,
community or process must be listed in order to obtain certain protections under the FFG Act,
or be specifically excluded from becoming listed). The lists are therefore critical in the
effective and efficient operation of the FFG Act.

IUCN Guidelines
16.41

Best practice requires that threatened species lists are aligned with IUCN categories. The
alignment of listing with IUCN categories as facilitates a more strategic approach to listing.

16.42

The internal categorisation of listed species into sub-categories aligned with the IUCN
Guidelines, assists in appropriately allocating management resources to where they are
needed most, and/or have the greatest benefit. This subcategorization also provides useful
information when reviewing the effectiveness of management actions, as it allows for the
tracking of the status of species from one sub-category to another (i.e. the movement of a
species from a threatened category to an endangered category could indicate that current
management of that species is failing).

16.43

The Threatened List is not categorised in this manner. As the FFG Act does not require
categorisation under the IUCN categories, the prioritisation of management actions is more
difficult to achieve, as is the ability to measure the success of such actions in a simple and
easy to understand way. The categorisation of threatened species at the time of listing, with
ongoing review of those categorisations, in accordance with the IUCN Guidelines would assist
in overcoming such difficulties and allow the FFG Act to meet the relevant best practice
criterion.

Duplication
16.44

The Department also keeps a separate, non-legislative list of threatened species in its
"Advisory Lists". The purpose of the Advisory Lists are to assist the government in prioritising
actions in relation to biodiversity, as well as being used to inform plans made for National
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Parks, strategies for regional catchments and planning issues.

16.45

The Advisory Lists are based on IUCN Guidelines. However the Advisory Lists, while they
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may duplicate the Threatened List, are much broader than the Threatened List.

16.46

Further duplication occurs in respect of the lists of national threatened species under the
EPBC Act. Whilst duplication itself is not necessarily an issue, the list under the EPBC Act,
and the Threatened List are not harmonised at all as a result of separate nomination and
assessment processes, and therefore constrained by that fact.

16.47

The abundance of lists in Victoria can create confusion for decision makers and the public,
and is recognised as one of the key issues in the current Victorian legislative framework.

Conclusions
16.48

The lack of listing criteria, and the duplication and conflict of the Threatened List with other
Victorian and Commonwealth Government lists means that the following best practice
criterion are not met:
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(a)

aligning listing categories and assessment criteria for threatened species and
communicates with IUCN categories; and

(b)

avoiding duplication.

Critical Habitat and Threatening Processes
16.49

Another best practice criterion is the identification of critical habitats and threatening
processes to the relevant nomination of a species or community, at the time of listing (see
278
discussion at 6.10 - 6.18).

16.50

Neither the nomination process established under the FFG Act nor the prescribed information
required to accompany nominations for the Threatened List requires an identification of the
nominated species critical habitat or processes which threaten the species.

16.51

This is a gap between the FFG Act and best practice requirements.

Critical Habitat Declarations under the FFG Act
16.52

A declaration of critical habitat can be made with respect to any taxon or community whether
listed or not, and is made by the Secretary (see section 20). While the FFG Act sets out a
process for the declaration of a critical habitat, section 20 has significant gaps in relation to a
number of best practice elements in and of itself.

16.53

Best practice suggests that the process for declaring a critical habitat would involve the
Secretary:
(a)

consulting with the SAC on the making of the declaration;

(b)

considering any scientific information in relation to the declaration, or the advice of the
SAC;

(c)

publishing the reasons for the declaration when notifying the public and others of the
declaration; and

(d)

actually make a declaration when criteria are met.

16.54

There is also no guidance in the FFG Act as to when a critical habitat determination is able to
be made. Section 20(1) only provides that the Secretary may make the declaration where all
or parts of the habitat of a taxon or community are critical to that taxon or community's
survival. There is no definition of the meaning of "critical", and the FFG Act does not list any
relevant considerations to be taken into account in assessing the Declaration.

16.55

This lack of guidance is a gap in the FFG Act, and may have contributed to the declaration of
only one critical habitat during the history of the FFG Act (which determination was revoked
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soon after).

16.56

Best practice would suggest that declarations be made at the time of listing (where possible).
However, under the FFG Act these declaration are only discretionary and are not required to
be made at the time of listing.
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Review of lists
16.57

Best practice suggests that there be a periodic review of the lists of threatened species. The
only opportunity for review under the FFG Act currently would be where a person made a
nomination to the SAC that a taxon, community or process is removed from the relevant list.

16.58

This does not meet the best practice criterion of requiring regular reviews of the lists.

Other comments
16.59

The listing process should provide an opportunity for the collection of data, and identification
of areas of species diversity, potential connection corridors and migratory areas of
importance. Data collected at this stage can then be kept in a central location and
disseminated to the public (except where public policy dictates that locations should be kept
secret), as a matter of best practice.

16.60

These opportunities are not enabled or embedded under the FFG Act. The extent of data
dissemination and quality of information readily and easily available to the public by the
Department is left to the purview of successive governments. This means that, in the absence
of regulation, the dissemination of the information collected from the listing process and other
disparate sources may not be achieved.

16.61

Not only does this practise prevent the FFG Act from meeting best practice criteria, it also
means that information collection and collation becomes inefficient with great potential for
duplication.
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17. Conservation Planning
Criteria

Effectiveness /
Efficiency /
Transparency

FFG Act

Conservation Planning (recovery and threat abatement)
informed by the principles of ESD

Effectiveness

Not required (but note some are
mentioned in the Strategy)

informed by best available and current
scientific information

Effectiveness

Not required, but current practices
in preparation of Action Statements
assist.

incorporate adaptive management principles

Effectiveness

Inconsistent

developed on the basis of detailed guidelines
to ensure consistency

Effectiveness &
Transparency

Not able to be ascertained, but
Action Statements appear to have
consistent themes

prioritisation of recovery planning and
conservation activities is independent of the
listing process (to avoid extraneous factors
influencing listing)

Effectiveness &
Transparency

Not apparent

focus of recovery planning on the basis of
bioregional / landscape level strategic plans

Effectiveness &
Efficiency

No

supported by short action plans for specific
species, populations or communities (where
necessary)

Effectiveness &
Transparency

No

develop recovery plans in a way that allows
for prioritisation of action

Effectiveness &
Efficiency &
Transparency

No

clear guidelines on the criteria for prioritisation
of investment

Effectiveness &
Efficiency &
Transparency

No

plans designed to achieve specific objectives
against which success can be measured

Effectiveness &
Efficiency &
Transparency

Yes for Action Statements
(although measurement not
contemplated)
No for Strategy
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Criteria

Effectiveness /
Efficiency /
Transparency

FFG Act

actions specifying clear timeframes within
which actions to be taken / outcomes
achieved

Effectiveness &
Efficiency &
Transparency

No

streamlined approach and alignment between
recovery plans, threat abatement plans and
priority action statements

Efficiency

NA (given the practice of only using
Action Statements, this criterion
cannot be assessed)

integration with other State, regional and local
planning processes (e.g. vegetation, land use
planning)

Efficiency

Limited and potentially inadequate

incorporation of KPIs to allow outcomes
based monitoring

Effectiveness &
Efficiency

No

strategic use of threat abatement plans

Effectiveness &
Efficiency

Under current legislative framework
- no (Note: this does not take into
account actual implementation)

ability to integrate threat abatement plans into
regional planning processes and incorporation
of threat abatement responses into priority
action statements

Effectiveness &
Efficiency

NA (given the practice of only using
Action Statements, this criterion
cannot be assessed)

ability to provide advice / develop guidance on
threat abatement when key threatening
processes are listed

Effectiveness &
Efficiency

Yes through the requirements for
Action Statements to be produced
for listed threatening processes.

provide a process for public consultation and
community education

Transparency

Yes for Strategy

facilitate co-implementation of plans with
other public agencies and the private sector

Efficiency

Practise for Action Statements but
not required
Limited

Commentary
17.1

The key strategic document under the FFG Act is the Flora and Fauna Guarantee Strategy
required to be prepared under s 17 of the FFG Act.

17.2

The FFG Act also contains three key management tools:
(a)

Action Statements under s 19;
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17.3

(b)

Management Plans under s 21; and

(c)

Public Authority Management Plans under s 25.

The key tools available for conservation management planning under the FFG Act as
currently drafted do not facilitate current best practice conservation management. The issues
with each tool are discussed in detail below

Flora and Fauna Guarantee Strategy
17.4

The Strategy is potentially a key management tool under the FFG Act. The Strategy, as a
document of overall intent and policy guidance is one of the key methods for informing and
assisting decision makers across all areas of Government in their respective roles in the
protection of biodiversity. It's broad based approach also provides the best platform for
developing a holistic framework for meeting the objectives in s 4(1) of the FFG Act.

17.5

The preparation of the Flora and Fauna Guarantee Strategy (Strategy) by the Secretary is
required under s 17 of the FFG Act.

17.6

The Strategy must include proposals for:

17.7

17.8

(a)

guaranteeing survival, abundance and evolutionary development of all flora and
fauna;

(b)

ensuring proper management of potentially threatening processes;

(c)

education programs; and

(d)

improving the ability of all relevant people to meet the objectives in s 4(1) of the FFG
Act (see s 17).

The process for making and amending the Strategy includes:
(a)

requirements for the draft Strategy/amendments to be notified to the public through
publication of a notice in the Government Gazette and a Victorian Newspaper;

(b)

allowing at least a 30 day submission period for submissions on the draft
Strategy/amendments to be made by any person;

(c)

requiring the Secretary to consider all received submissions when making the
Strategy/amendments; and

(d)

requiring a notice in the Government Gazette and a Victorian Newspaper that the
draft Strategy/amendments have been made.

The Strategy was prepared in 1997, and identifies:
(a)

the major bio-regions in Victoria;

(b)

the objectives for management of biodiversity;

(c)

the management approaches to bio-diversity;

(d)

information systems as key tools;

(e)

the reporting framework for the State; and

www.bakermckenzie.com

121

(f)

a Bio-region based strategy for each bio region.

17.9

The Strategy prepared in 1997 establishes a number of strategic approaches to the
management and planning for biodiversity conservation required to achieve the Guarantee.
However, the Strategy operates as an overview document with high level objectives and
frameworks, meant to inform and guide the implementation of its vision. It does not contain
more measurable objectives, with appropriate timeframes for those objectives to be achieved.
Nor does the Strategy go into great detail as to how the goals it espouses will be achieved.

17.10

The Strategy identifies the following tools under the FFG Act which are relevant to its
implementation:
(a)

species listing;

(b)

Action Statements;

(c)

Public Authority Management Agreements;

(d)

permitting for the taking of protected flora;

(e)

determination of critical habitats; and

(f)

ICOs.

17.11

Interestingly, the Strategy does not mention management plans in this suite of tools.

17.12

The Strategy, while going a long way in meeting the criteria of best practice in strategic
planning for biodiversity management, does not appear to be implemented in a strategic
manner using these tools. We note that given the fragmented nature of the legislative
framework relevant to biodiversity in Victoria, and the limited scope of this Review Paper with
respect to that framework, the Strategy may be being implemented under other legislation.

The Strategy and Best Practice
17.13

The Strategy clearly complies with the best practice element of public consultation in its
preparation.

17.14

However, there is no requirement in the FFG Act for the Strategy to be reviewed on a regular
basis with publicly disseminated reports as to the outcomes of those reviews. Nor does the
FFG Act mandate the measurement of the achievement of the strategies goals on a regular
basis. Therefore the FFG Act could be improved to assist in meeting these best practice
criteria.

17.15

While such reviews and reporting requirements on what is a relatively high level document,
may not be warranted to be undertaken on a frequent basis, regular reviews of the Strategy
could be used as a method of regularly reviewing, on a holistic basis, the achievements of
Victoria's complex biodiversity framework. This would benefit the ongoing implementation of
the Strategy as it would provide information and direction on those key areas where the
Strategy was not being achieved, and under what legislation or programs resources needed
to be directed.

17.16

We are aware that the Strategy is currently being reviewed in its entirety. We consider that a
more strategically drafted strategy which provides for a holistic approach to management of
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biodiversity across government, along with key performance indicators would be of great
assistance in revitalising biodiversity protection in Victoria. However, this needs to be
complemented by changes to the FFG Act so that the strategy is regularly reviewed and
monitored to ensure the strategy maintains its usefulness as a key tool in biodiversity
management in Victoria.

Action Statements
17.17

Action statements made by the Department have become the primary tool in conservation
planning for threatened species. As discussed below, the other tools for conservation
management and planning explicitly available under the FFG Act are seldom used, and thus
the importance of Action Statements has become paramount in the ongoing management of
species.

Preparation of Action Statements under the FFG Act
17.18

Action Statements must be prepared by the Secretary for each taxon, community or process
listed on the Threatened List and the Process List as soon as possible after listing (see
s 19(1)), and must contain the following information:
(a)

what has been done to conserve and manage the relevant taxon, community or
process; and

(b)

what is intended to be done to conserve and manage the relevant taxon, community
or process (see s 19(2)).

17.19

Action Statements may also contain information on what needs to be to done conserve and
manage the relevant taxon, community or process (see s 19(2)). The fact that actions which
"need" to be undertaken to conserve and manage a particular taxon, community or process,
are not required to be included in Action Statements means that Action Statements potentially
lack effectiveness. Where an action needs to be undertaken in order to conserve or manage a
taxon, etc it is appropriate that the action is included in the relevant Action Statement.
However, by having such actions as discretionary inclusions, it means that an Action
Statement prepared without referring to such actions, while legal, will not be as effective a
management tool as it otherwise might be.

17.20

The Secretary, in preparing an Action Statement must consider:
(a)

management advice from the SAC, the CAC and the VCMC; and

(b)

relevant nature conservation, social and economic matters.

17.21

Importantly, there is no specific requirement under the FFG Act for the Secretary to consult
with relevant experts or the public in relation to the preparation of Action Statements.

17.22

Finally, section 19(4) provides that the Secretary may amend an Action Statement.

Current Content of Action Statements
17.23

Originally, Action Statements were intended to be brief statements of what had been done
280
and what action was intended in relation to each species. Action Statements have moved
beyond the limited scope of Action Statements under the FFG Act and this original intent.
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17.24

Generally, Action Statements have developed to usually contain information on the following
elements in relation to the relevant taxa, community or process:
(a)

description;

(b)

distribution;

(c)

habitat;

(d)

life history and ecology;

(e)

conservation status (State and Federal);

(f)

threats;

(g)

important populations;

(h)

past management actions;

(i)

conservation objectives;

(j)

intended management actions; and

(k)

references.

We note that even these more expansive Action Statements do not explicitly set out what
"needs" to be undertaken, rather they established what is intended to be undertaken.
Action Statements and best practice criteria
17.25

Action Statements have developed to encompass more than is strictly required by the FFG
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Act, and as such are viewed as an effective management tool . As previously stated, Action
Statements are the current key tool for conservation management and planning in Victoria,
given that Management Plans are not used and PAMA's only rarely used. It is therefore
important that Action Statements themselves be reviewed against the best practice criteria for
conservation planning.

Timeliness of Preparation
17.26

While the FFG Act requires Action Statements to be drafted "as soon as possible" after the
listing of a taxon, community or process, they have been very slow to produce.

17.27

As at June 2013, out of the 689 taxa, communities or processes listed under the FFG Act:
(a)

209 Action Statements had been published (approximately. 30%);

(b)

206 Action Statements had unpublished drafts (approximately. 30%); and

(c)

274 Action Statements remained at a very early stage (approximately 40%).
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17.28

This lead the then Department of Environment and Primary Industries to publish the "Action
Statement Three Year Plan - A three year implementation plan for Action Statements" in
December 2013 (Three Year Plan). Current figures on the progress of drafting Action
Statements are not readily available.

17.29

The fact that as at June 2013 approximately 40% of all Action Statements remained in early
stages of drafting lessens the potential impact of Action Statements from a strategic planning
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perspective. Not having finalised Action Statements for nearly 70% of Threatened Species
and Listed Processes indicates that while those Action Statements which have been drafted
make some headway in conservation planning, they do not present a comprehensive
management platform for the conservation and management of biodiversity across Victoria.
17.30

This problem is compounded by the fact that Action Statements are only made for taxon,
communities and processes listed on the Threatened List and Process List. This is discussed
in more detail at paragraph 17.34 below.

Best Scientific Information
17.31

Under the consultation policy set out in the Three Year Plan, it is envisaged that the drafting
of Action Statements will be based on best available scientific information as key stakeholders
consulted during the drafting process include the Arthur Rylah Institute and universities. The
SAC is stated to have an advisory role in the drafting process. This implies that Action
Statements are to be drafted using the best scientific information, however drafters are not
explicitly required to do so.

17.32

However, it is not a requirement of the FFG Act or the FFG Regulations for any such experts
to be consulted during the drafting of Action Statements, nor is there guidance in the Three
Year Plan on the relevant weight of information obtained during such consultation.

17.33

Therefore there is no mandate under the FFG Act or the FFG Regulations that Action
Statements be based on best scientific information, and the Three Year Plan, while going
someway to require consultation with experts, is not explicit in this regard.

Action Statements and bio-regional / landscape based planning
17.34

Under the FFG Act Action Statements are only prepared for listed threatened species and
potentially threatening processes. This means that recovery planning and conservation
activities are based at a species level rather than, in accordance with best practice, at a
landscape/bioregional level. This also means that prioritisation of recovery planning and
conservation activities is intrinsically linked to the listing of threatened species, rather than the
preservation of ecosystems, which potentially makes the prioritisation of investment and
actions more difficult to achieve.

17.35

The only exception to this is where threatened communities are listed on the Threatened List.
In such cases an Action Statement must be prepared for the relevant threatened community.

Public Comment on draft Action Statements
17.36

The FFG Act does not require Action Statements to be made available for public comment
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after drafting. However, the Three Year Plan indicates that the Department conducts a
thorough formal and informal public consultation process when drafting Action Statements.
Provided this process is followed in the drafting of an Action Statement, then key stakeholder
engagement occurs in their drafting. However having this process enshrined in legislation is
more in line with best practice criteria.
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Guidelines for drafting Action Statements
17.37

There are no publicly available guidelines on the drafting of Actions Statements. While
internal Departmental guidelines exist, they are not readily accessible to the public. The
purpose of such guidelines in assuring best practice is to ensure that there is internal
consistency within the management tools available for conservation management and
planning.

17.38

While no guidelines for the content of Action Statements have been reviewed, a review of a
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sample of 10 Action Statements shows that Action Statements are largely drafted to
contain the information set out in paragraph [17.24] (although the level of detail with respect
to such information varies). While this approach is not mandated under the FFG Act, FFG
Regulations or any publically available policy available for our review, the fact that Action
Statements appear, from our sample, to follow this form, indicates there is a consistent
approach to the broad content themes of Action Statements.

17.39

Should further conservation management tools become available in any redrafted FFG Act,
guidelines may be developed to ensure that the selection and use of such tools is consistent.
Additionally a more formal, publically available, guide on the drafting and content of Action
Statements could also be considered.

Prioritisation and implementation of actions
17.40

The Three Year Plan provides a prioritisation policy for the drafting of Action Statements
between 2014 and 2016. The prioritisation process adopts a primarily risk based approach to
prioritisation. This prioritisation extends only to the drafting order of the Action Statements,
rather than a prioritisation of the actions themselves. Therefore the best practice criteria of
prioritisation of actions is not met by the Three Year Action Plan.

17.41

Where relevant, some Action Statements discuss their implementation by other authorities
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(such as local councils in planning and CMAs. ), in an effort to identify where other
government stakeholders have a role to play. This facilitates the co-implementation of plans
with those public agencies, a key criteria of strategic planning. Action Statements also have
the capacity for including private landholders in their proposed conservation measures, and
286
where appropriate, more recent action plans do so.

17.42

However, Action Statements rely primarily on the good will of other authorities and private
landholders to undertake any actions set out in the Action Statement. The goodwill aspect of
other public authorities in particular flows from the failure of the FFG Act to require an Action
Statement to be implemented. Rather Action Statements are only required to be prepared
under the FFG Act.

17.43

Prioritisation and implementation of conservation measures can be facilitated through
requiring actions to be costed, setting objectives with associated timeframes for action, the
establishment of key performance indicators within such plans (as well as at a more strategic
level), and the drafting of measurable management objectives.

17.44

Action Statements do not cost their suggested management regimes, which would assist in
developing a prioritisation of recommended actions. Nor do Action Statements provide
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timelines for achieving those objectives which could be subject to timing requirements. For
example Action Statement No 134 for Yarra Pygmy Perch sets out one of the proposed
actions as "identify potential sites for reintroduction/translocation". However there is no
deadline for undertaking this work. While such objectives are measurable, without the
commensurate timeframes for the meeting of such objectives, the effectiveness of such
objectives is diminished.
17.45

Finally, Action Statements do not indicate key performance measures.

17.46

The absence of effective prioritisation of actions within the Action Statements means that
strategic planning reliant primarily on Action Statements does not meet the following relevant
best practice criteria:
(a)

development of recovery plans in a way that allows for prioritisation of action;

(b)

provide clear guidelines for prioritisation of investments; and

(c)
actions specifying clear timeframes within which actions to be taken or outcomes are
to be achieved.
Review of Action Statements
17.47

Action Statements are not required to be reviewed under the FFG Act. Experts recommended
that to be effective from an ecological point of view, Action Statements should be reviewed
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every five years. Regular review of the Action Statements and their amendment will ensure
their continued relevance in conservation planning. A failure to review Action Statements on a
regular basis means that older Action Statements are potentially no longer based on the best
scientific information, and may not incorporate appropriate adaptive measures which allow for
responses to new threats or changing environments (for example threats posed by climate
change), both being key criteria of best practice conservation management.

Legal Effect and interaction with other legislation
17.48

The final issue with Action Statements is that they have little or no legal effect under the FFG
Act. Once drafted there are no provisions of the FFG Act requiring their implementation,
review or reporting against milestones (or KPIs).

17.49

Related to this issue is the fact that Action Statements do not identify how they should interact
with the broader legislative framework relating to biodiversity. In particular, while Action
Statements may identify the roles of other government departments, they are not required to
be taken into account by decision makers under other relevant legislation such as planning
laws.

17.50

Information in Action Statements is incorporated into The Code of Practice for Timber
Production 2014 by practice, however, this is not a mandatory requirement for the FFG or
forestry legislation.

Threat abatement plans
17.51

The mandatory requirement for the preparation of Action Statements for potentially
threatening processes means that the key criteria in conservation planning to develop
guidance on threat abatement when key threatening processes are listed is met. However, we
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note that delays in drafting Action Statements may detract from the FFG Act's efficiency and
effectiveness in this regard.
Conclusions
17.52

Given that Action Statements have become the key conservation planning tool, the absence
in the FFG Act to specify or mandate their implementation, review and requirements points to
significant gaps in respect of key criteria of best practice conservation planning. The inherent
link between listing and the preparation of Action Statements also means that landscape level
management is potentially the exception rather than the norm, meaning that ecosystems
critical to the ongoing survival of threatened species and communities may not be adequately
managed.

17.53

A reliance on Action Statements as the key management tool may lead to a fragmentation of
implementation regimes, so that Action Statements are relevant to some sectors (such as
forestry) but not others (such as planning).

Management Plans
17.54

No management plans have been made. The 2009 Auditor General Report, stated that the
Department (Department of Environment and Primary Industries at the time) viewed
management plans as a more detailed Action Statement, and therefore saw little value in their
preparation. With the development of more detailed Action Statements it is not surprising that
management plans have not been used as a conservation management tool.

17.55

Therefore the following discussion regarding management plans is theoretical only, and
purely in the context of legislative drafting. However, the provisions of the FFG Act do offer
some flexibility in relation to management plans as they have a potentially broader use than
Action Statements. As a conservation management tool, management plans may be better
able to set out management strategies at a bio-regional or landscape level, as they are not
intrinsically linked to listing.

17.56

Management plans are tools provided under division 3, Part 4 of the FFG Act. They differ
from Action Statements in the following salient respects:

17.57

(a)

most notably management plans can be made with respect to any indigenous Victorian
flora and fauna or potentially threatening process - not just those listed on the
Threatened List or Process List;

(b)

management plans must contain a date by which they must be reviewed, and the
Secretary must under take such review (see ss 23(1)(d) and 24);

(c)

there is a specified procedure which requires key stakeholder consultation, including
consultation for the making and amendment of management plans; and

(d)

there is a slightly more detailed list of what management plans are required to contain,
including a direct link to the management objectives under s 4(1) of the FFG Act.

They are not mandatory, but may be made by the Secretary under the wording of s 22(1)) of
the FFG Act.
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17.58

Under the FFG Act, management plans provide for:
(a)

key stakeholder consultation in the preliminary drafting stages of management plans
(being those landholders or water managers whose interests may be directly and
materially affected by the management plan, see s 21(2)), and

(b)

public comment (see ss 21(4) - (6) which provides periods for public submissions on
draft management plans, and requires consideration of such submissions by the
Secretary).

17.59

This procedure also applies to amending management plans (other than minor amendments)
and revoking these plans (see s 22). In this regard they the meet best practice criterion
requiring strategic planning to provide a process for public consultation.

17.60

However the consultation provisions do not require the Secretary to consult with the SAC at
the early drafting stages, nor are there any other expert consultation requirements, so
management plans may not be based on best available scientific information, a criterion of
strategic planning best practice. There is also no requirement for the preparation of these
agreements to be informed by ESD principles.

17.61

The specific requirement for review of management plans goes some way to meeting criteria
of best practice for assurance and transparency (see discussion below), but continues to lack
guidance on the frequency for review and drafting plans with the incorporation of baselines
and KPIs including measurement of progress towards goals. Incorporation of these elements
would allow meaningful review to occur.

17.62

Finally the provisions of the FFG Act relating to management plans do not require the
Secretary to take into account any relevant Action Statements or relevant declarations of
critical habitat. A failure to take into account relevant Action Statements could lead to a
fragmented or conflicting approach to management under the management plan and an
Action Statement. Similarly a management plan which includes an area of declared critical
habitat should not conflict with any measures in place to protect that critical habitat.

Public Authority Management Arrangements
17.63

Public Authority Management Agreements (PAMAs) are agreements entered into by the
Secretary and public authorities. Like management plans, PAMAs can be made with respect
to any indigenous Victorian flora and fauna or potentially threatening process.

17.64

Importantly PAMAs only come into force once notice of the agreement is published in the
Government Gazette.

17.65

Under the FFG Act, PAMAs are a tool to "provide for the management of any taxon or
community of flora or fauna or potentially threatening process" (s 25(1)). There is no public
consultation on the making of a PAMA. Therefore there is no ability for the public to scrutinise
the terms of a PAMA before its introduction. Further while copies of PAMAs are required to be
made available for public inspection at the offices of the Department under s 67 of the FFG
Act, which allows the public to scrutinize the adherence of the relevant parties to the terms of
the PAMA.
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17.66

As at the date of the Auditor General's Report, nine PAMAs were in force, with a further two
being signed but not yet gazetted, with a further two agreements either on hold or not yet
288
approved by the secretary. The Auditor General's report also indicated that the Department
289
saw the value of PAMAs as variable.

17.67

Given that large tracts of public land are often held by public authorities, PAMAs are a
potentially significant tool to be used in conservation management. Further, entry into PAMAs
with local governments and Catchment Management Authorities could have the effect of
ensuring a more holistic approach to conservation management across Victoria.

Information
17.68

The success of conservation planning is underpinned by the quality and accessibility of
information. The FFG Act is silent on what information must be gathered, kept and made
public.

17.69

The use of a common information tool can assist in ensuring that consistent information is
used by a wide range of decision makers whose decisions may relate to biodiversity. It also
assists in providing advice or develop guidelines on threatened species and communities and
potentially threatening processes.

17.70

For example, the Department has, over the years, developed the Actions for Biodiversity
Conservation tool (ABC) which provides and collates significant amounts of information
relating to biodiversity. Indeed it appears that ABC is the primary database for biodiversity
matters, and is used by CMAs, Parks Victoria, the Department and Local Councils.

17.71

However, as the FFG Act is silent on the collection and ongoing storage of information, the
continued use and development of tools such as ABC can be subject to political decisions to
continue to support the development and use of such tools through funding or otherwise.

Conclusion
17.72

The FFG Act suffers in meeting the best practice criteria for conservation planning for a
number of reasons:
(a)

the Strategy is 18 years old and has not been revised during that period;

(b)

the Strategy does not contain measurable goals, nor timeframes for the
implementation of those goals;

(c)

clear guidance as to the purpose and content on the tools available under the FFG
Act is lacking;

(d)

Action Statements, which have become the primary recovery planning and
conservation tool used in Victoria:
‒
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are intrinsically linked to the listing process, as listing of a taxon, community or
process is required for an Action Statement to be made;
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‒

are focused more at a species level (excepting community Action Statements
which may be at a more landscape level) rather than at a bio-regional or
landscape level;

‒

do not contain timeframes for achievement of action;

‒

are not required to be implemented, monitored, measured or reviewed;

‒

are not designed to prioritise or evaluate costs of recovery actions;

‒

do not undertake an analysis of other action which may be occurring by other
public authorities;

‒

except in very limited circumstances, are not required to be considered by
public authorities in decision making;

‒

do not indicate which desired outcomes are key;

‒

are not legally required to be prepared in consultation with the public;

‒

are not required to consider principles of ESD;

‒

can be inconsistent in applying adaptive management principles; and

‒

are lagging behind listing in their preparation;

(e)

other management tools such as management plans and PAMAs are rarely used, and
viewed by the Department as of little value; and

(f)

there is no clear hierarchy of management tools and their interrelationship with other
public agencies and the private sector.

17.73

In all, conservation management under the FFG Act requires a clearer notion of how
decisions regarding biodiversity are to be effectively made and implemented. This will provide
greater certainty in how ongoing management of conservation will affect the wider public and
private sectors, and facilitate a more holistic approach to biodiversity conservation and the
achievement of the objectives of the FFG Act.

17.74

Improvements in these areas can be made by reviewing the current suite of tools and
assessing their ongoing relevance. From the review an assessment can be made as to
whether the FFG Act requires new tools, or the legislation requires further development to
make the current tools more relevant and perform different functions.
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18. Regulatory controls and obligations
Criteria

Effectiveness /
Efficiency /
Transparency

FFG Act

provide clear guidelines on the matters to be
taken into account when determining the
impact of an activity on biodiversity values
and how to determine the significance of that
impact

Effectiveness /
Transparency

Generally no

clearly identify those impacts on biodiversity
that are unacceptable (offences)

Effectiveness

Offences exist for flora and fish
only

Regulation

Offences are not explicitly
geared toward unacceptable
impacts on biodiversity
clearly identify those aspects of biodiversity
that are unconditionally to be protected
(related to refusal of licences / approvals)

Effectiveness

There is the ability to refuse
the issuing of permits in certain
circumstances in relation to
protected flora (but not Listed
Fish). But greater clarity in
defining those circumstances
is required.

provide material penalties for actions that
have unacceptable impacts on biodiversity

Effectiveness &
Efficiency

No - penalties are generally
inadequate

provide a proportionate (graded or tiered)
approach to enforcement of offences that
reflects the seriousness of the offence and
harm (i.e. mens rea, strict liability, penalty
notices)

Effectiveness &
Efficiency

No

provide a suite of enforcement tools (criminal
penalties, civil penalties, orders, enforceable
undertakings)

Effectiveness &
Efficiency

No

provide guidance on when particular
enforcement tools will be used (Prosecution
Guidelines)

Effectiveness &
Efficiency

No guidelines could be located

equip officers with clear powers of
investigation, access etc and adequate
resources to undertake investigations

Effectiveness &
Efficiency

Yes
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Criteria

Effectiveness /
Efficiency /
Transparency

FFG Act

limit the extent to which defences are
available for all but the most serious offences

Effectiveness &
Efficiency

Yes - most offences strict
liability offences

enable third party enforcement

Effectiveness &
Efficiency

Not explicitly

place the burden of proof on a person to
demonstrate that the action did not cause the
harm or was authorised / licenced

Efficiency

Yes for offences relating to
protected flora.

adopt a risk-based approach to
authorising/licensing activities and
development that may have impacts on
biodiversity, e.g.:

Efficiency

Not apparent in FFG Act or
FFG Regulations. No publically
available approaches to
authorisations prepared for
FFG Act.

adopt a consistent approach to avoiding,
minimising and offsetting biodiversity impacts
for all types of development

Effectiveness &
Transparency

Not apparent from face of
legislation

clarity around the metrics for offsetting applying at a minimum a "no net loss test"

Effectiveness

Offsetting conducted under
other regulatory frameworks
and beyond scope of report

provide clarity on where the protection of
biodiversity fits within the hierarchy of related
regulatory frameworks (vegetation
management, planning, development) with a
view to prioritising biodiversity protection

Effectiveness &
Transparency

Not readily apparent

coherence with legislation that establishes
protected areas, conservation areas, wildlife
refuges on public and private lands

Effectiveness &
Efficiency

Coherence is difficult to
ascertain.

ensure protected areas effectively managed
to conserve biodiversity values

Effectiveness &
Efficiency

No - but may occur under
other regulatory frameworks



unacceptable risk - refusal



high risk - full environmental impact
assessment (consideration of offsets)



medium risk - assessment against
guidelines (consideration of offsets)



low risk - self assessment against
guidelines / criteria for acceptable
impacts
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Introduction
18.1

18.2

Regulatory control measures for the protection of biodiversity are set out in Part 5 of the FFG
Act. The controls regulated include:
(a)

ICOs

(b)

Offences;

(c)

Authorisations and permitting; and

(d)

rights of authorised officers.

The following analysis of regulatory controls under the FFG Act encompasses:
(a)

enforcement and penalties generally;

(b)

the handling of flora and fish;

(c)

other offences;

(d)

ICOs;

(e)

authorised officers; and

(f)

the FFG Act and other legislation.

Regulatory Controls Generally
18.3

The FFG Act is relatively weak in relation to best practice in regulatory controls and their
enforcement. The following is a general discussion on the effectiveness of current regulatory
tools, which are discussed in greater detail throughout this section.

Consistency
18.4

The effectiveness of regulatory controls and their enforcement in the conservation of
biodiversity context requires a consistent approach for the regulation and enforcement of
listed species. This is a particular issue in the regulation of the FFG Act as the regulation of
authorisations and the offences relating to listed fauna (excepting fish), occurs under a
different legislative regime (namely the Wildlife Act).

18.5

This fragmentation of the regulatory regime applying to listed species means that the
approaches for protection of flora and fish under the FFG Act differ to the approaches to the
protection of fauna under the Wildlife Act. For example, the requirements and considerations
for the grant of and application to obtain a licence to "take" wildlife under the Wildlife Act differ
both in form and substance to the regime established for the granting of licences to take flora
under the FFG Act. Within the FFG Act itself there are also inconsistencies in approaches to
controls on protected flora and fish listed on the Threatened List (these are discussed in
greater detail below).

18.6

Such differences in the regimes can lead to uncertainty and inconsistency of approaches for
different categories of listed species. This also means that the regulations relating to
protected fauna under the Wildlife Act, are not influenced by the same biodiversity objectives
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as those set out in s 4(1) of the FFG Act, again leading to a less consistent regulation
framework.
18.7

An inconsistent approach to the regulation and control of listed species creates unnecessary
difficulties for the general public to identify those aspects of biodiversity which are to be
protected, and which impacts of biodiversity are unacceptable (both best practice criteria in
the assessment of regulatory controls and obligations).

Lack of a risk management approach to regulatory controls
18.8

Significant improvements could also be made by the facilitation of a risk based management
approach to regulatory controls under the FFG Act. Currently:
(a)

the FFG Act does not provide a tiered approach to conservation protection (i.e.
authorisations and licences) or offences and their penalties;

(b)

the FFG Act does not allow for other enforcement tools, such as penalty notices, civil
penalties, injunctions, enforceable undertakings, or revocation or suspension of
licences or permits due to a contravention of conditions; and

(c)

the Department has not produced a publically available guide to the use of the
regulatory controls under the FFG Act.

18.9

Each of the above is an indicator of best practice regulatory control regimes for biodiversity
protection, and provides the basis for a risk management approach to enforcement. In their
absence effective regulatory control becomes more burdensome for decision makers. This
also perpetuates issues around uncertainty.

18.10

The authorisation and licensing regimes under the FFG Act in relation to protected flora and
fish listed on the Threatened List (Listed Fish) have different, but inadequate criteria dictating
when such authorisations and licences can be issued (this is discussed in detail in
paragraphs 18.19 to 18.30 below), so it is difficult to ascertain from the FFG Act what types of
actions the government views as unacceptable, high, medium or low risk in relation to
biodiversity conservation.

18.11

Similarly the enforcement tools available under the FFG Act are primarily criminal offences,
which have extremely low penalties associated with them, and the imposition of temporary
ICO's (which have never been used). This means that a regulator has little choice in the
methods used to enforce the FFG Act, and is required to rely on tools which may not be
appropriate or proportionate in the circumstances. For example the total destruction of
protected flora on Crown Land will potentially breach section 47(1) of the FFG Act, which has
a maximum penalty of 40 units (i.e. currently $6,066.80) which is extremely low where the
impact of the prohibited action is the extinction of protected flora. However, where the breach
of the FFG Act is relatively minor, the regulator must prosecute a criminal case against the
accused, as there are no other enforcement options (such as issuing penalty or infringement
290
notices) available to it.

18.12

This results in an extremely limited enforcement regime under the FFG Act which does not
provide for a risk management based approach to enforcement.
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18.13

Further, there are no publicly available prosecution and enforcement guidelines for the
enforcement of the FFG Act. The lack of prosecution guidelines can lead to sporadic and
inconsistent enforcement of the FFG Act, when consistency of enforcement action is a
criterion of best practice. Such guidelines can also provide an education function by indicating
to the world those actions which are wholly unacceptable to biodvidersity protection (e.g.
through the refusal of permits, indicating where prosecution will occur for offences, etc).
However, the use of prosecution guidelines better performs these functions when a full suite
of enforcement tools are available to the regulators.

Hierarchy of the legislative framework
18.14

Further issues relating to regulatory controls under the FFG Act arise as a result of the
fragmented approach to biodiversity under Victorian legislation. It is noted that decisions
made and actions taken under a number of Victorian acts and regulations may have
significant impacts on biodiversity the interaction between the various acts and their relative
place in the legislative framework is poorly described. The most obvious example is planning
law in Victoria. The Victorian Planning Policy only requires decision makers in a planning
context to review biodiversity impacts on a limited basis, largely in respect of clearing native
vegetation or for specific types of projects (e.g. windfarms).

18.15

Further the FFG Act itself provides little guidance on this issue other than under s 51 and s
53(3) which effectively state that a licence or authorisation granted under other legislation
cannot authorise a breach of the FFG Act. We note that the FFG Act's relationship with other
legislation is also alluded to in the provisions relating to ICOs. These provisions are discussed
in greater detail throughout this section 18.

Handling of flora and fish
18.16

The FFG Act regulates the handling of "protected flora" (being flora on the Threatened List or
otherwise declared protected by order of the Governor in Council), and Listed Fish.

18.17

The handling of fauna is governed under the Wildlife Act.

18.18

The handling of protected flora and Listed Fish is regulated through two primary means:
(a)

authorisations, licenses and permitting; and

(b)

offences.

Authorisation and Licensing
18.19

The Secretary can issue licences and permits (or both) for the taking (defined in s 3 as
meaning to kill, injure or disturb flora or fauna, or to collect flora), trading in, keeping, moving
or processing of protected flora and Listed Fish (see ss 48(1) and 53(1)). The Governor in
Council may also issue a gazetted order authorising the taking, trading in, keeping, moving or
processing of protected flora and Listed Fish (see ss 48(3) and 53(3)).

18.20

Authorisations granted under other legislation which allow for the taking, etc of protected flora
or Listed Fish are overridden by the FFG Act, in that they do not operate to authorise the
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taking, etc of protected flora or Listed Fish which would otherwise be prohibited by the FFG
Act (see ss 51 and 52(3)).
Assessment of Licences and Permit Applications and the making of Orders by the Governor in
Council
18.21

The FFG Act is relatively limited as to how applications for permits are to be assessed, and
when a licence or permit can be refused, or granted on appropriate conditions. These issues
go to the best practice criterion of clarity regarding the aspects of biodiversity which are to be
unconditionally protected.

18.22

The only circumstance where a Secretary is prevented from approving an application for a
licence or permit for the taking, trading, keeping moving or processing flora is where the issue
of the licence or permit would threaten the conservation of the taxon or community of which
the flora is a part (see s 48(4)).

18.23

The only circumstance where the Secretary may issue a licence or permit for the control (the
term "control" is undefined in the FFG Act) is where the Secretary is of the opinion that the
flora in question is a serious cause of injury to property, crops, stock or species on the
Threatened List (see s 48(5)).

18.24

These two sections provide some clarity regarding the aspects of biodiversity which are to be
unconditionally protected for protected flora and thereby go some way to meeting the criterion
of best practice. However the drafting of each could be improved to ensure the criterion is
met.

18.25

The condition that a licence cannot be granted if to do so would "threaten conservation…"
under s 48(4) is not clear. The term "conservation" is not defined in the FFG Act. Therefore
there is a query as to whether the word "conservation" is to be construed broadly so that the
word refers to the conservation of all known communities or occurrences of the relevant flora.
A narrower view of the "conservation" could be that "conservation" is not threatened if the
issue of the permit or licence will not result in extinction of the species. The application of a
broad or narrow construction of the word conservation will have an effect on which matters
the FFG Act aims to protect unconditionally. It is desirable that in order to be consistently
used and meet best practice, the word "conservation" is defined in the FFG Act.

18.26

Section 48(5) of the FFG Act in relation to the issuing of permits for the control of protected
flora, provides clarity around the "control" of protected flora, in keeping with best practice.
However, weakness in section 48(5) arises as:
(a)

the decision is based solely on the Secretary's opinion that the flora is a serious
cause of injury to property, etc; and

(b)

the term "control" is undefined.

The section could provide greater clarity around when serious harm has actually occurred
rather than leaving this to the opinion of the Secretary, and the term "control" could be defined
in order to clarify the purpose of this section of the FFG Act.
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18.27

There are no circumstances under the FFG Act which prevent the issuing of a licence or
permit for Listed Fish.

18.28

This means there is no clarity regarding the aspects of biodiversity which are to be
unconditionally protected for Listed Fish by the FFG Act. Such clarity is a criterion of best
practice regulatory controls.

Other issues in relation to the issue of permits
18.29

In the absence of any guidelines from the Department in relation to the assessment of:
(a)

applications for licences and permits; or

(b)

the making of Orders (see below),

there is no risk based approach to the assessment and granting (or refusal) of licence and
permit applications, a criterion of best practice regulatory controls.
18.30

There is no publically available data on the number or conditions of licences or permits
granted under the FFG Act. Nor is such information required to be made available under s 67
of the FFG Act (which specifies what information must be made available for public inspection
at the offices of the Department).

Governor in Council Orders
18.31

18.32

The Governor in Council has made four orders allowing for the taking, etc of protected flora:
(a)

Flora and Fauna Guarantee (Taking, Trading in, Keeping, Moving and Processing
Protected Flora) Order 2004 (the General Order);

(b)

Flora and Fauna Guarantee (Forest Produce Harvesting) Order No. 2/2004;

(c)

Flora and Fauna Guarantee (Extractive Industries Development) Order 1996; and

(d)

Flora and Fauna Guarantee (Mineral Resources Development) Order 1994.

The Governor in Council has made one order allowing for the taking, etc of Listed Fish:
(a)

Flora and Fauna Guarantee (Taking, Trading in, or Keeping of Listed Fish) Order
2009

18.33

Orders made with respect to protected flora are, like the issuing of licences and permits,
subject to the constraints of s 48(4) (i.e. where the taking of such protected flora would
threaten the conservation of the taxon or community of which the flora is a member). While
this means that any Order which threatens the conservation of the relevant flora is arguably
ultra vires, the same concerns relating to the meaning of the term "conservation" as
discussed in relation to s 48(4) above, also apply to the making of Orders.

18.34

With no specifications in the FFG Act in relation to Orders made for Listed Fish, or the
imposition of any constraints on the content of such Orders, there is little control over the
content of such Orders (for example a claim that the Order is ultra vires), and no opportunity
for public comment before they are made. The FFG Act does not meet best practice criteria in
this regard.
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18.35

Further the Orders have been criticised for allowing the taking of flora in a broad range of
291
circumstances.

18.36

The General Order allows for destruction of most flora on private land as a result of the ability
for private landholders to "take" all but a few species of protected flora. The other Orders
provide sets of circumstances where the mining, timber and extractive industries sectors are
effectively exempted from the operation of the offence provisions in a number of relatively
broad circumstances (primarily if the "taking" meets the conservation objectives of the
relevant Order, or an Environmental Effects Statement is in place for mining or extractive
industries).

18.37

The breadth of these Orders means that private landholders and the forestry, mining and
extractive industry sectors are subject to only limited regulation under the FFG Act, which
results in fragmentation and is not ideal.

Offences
18.38

It is an offence under the FFG Act to take, trade in, keep, move or process protected flora
(see s 47(1)) or Listed Fish (see s 52(1)) unless the action is authorised by a licence or
permit, or an Order.

The burden of proof
18.39

18.40

Typically, in order to make out that one of these offences has been committed the prosecution
bears the onus to prove beyond reasonable doubt that:
(a)

protected flora or Listed fish was taken, traded, kept, moved or processed by the
accused; and

(b)

the accused was not permitted to do so under a licence, permit or Order.

However, this evidentiary burden on the prosecution is displaced in any offence under the
FFG Act where:
(a)

the offence in question relates to protected flora; and

(b)

the accused has that protected flora in their possession or control, or is on the
premises which that person owns or occupies (see s 63).

18.41

Therefore where an accused has protected flora in their possession or control, the burden is
on the accused to prove that no offence under the FFG Act has been committed. The shifting
of the burden of proof to the accused in this circumstance is in line with best practice.

18.42

However, this displacement of the burden of proof does not apply to the offences relating to
Listed Fish. The drafting of the Listed Fish offence states that the offence only occurs where
the taking, etc occurs without a licence or permit, or authorisation granted by an Order of the
Governor in Council (Order). For the offence to be made out, the prosecution must prove
beyond reasonable doubt that:
(a)

Listed fish were taken, etc by the accused; and

(b)

there was not an authorisation in place for such action by the accused.
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18.43

The burden of proof being placed on the prosecution to prove there was no valid authorisation
is not in line with best practice requiring the burden of proof in such circumstances to be
placed on the accused.

Element of mens rea
18.44

These offences are likely to be held to be strict liability offences (although they do not state as
such). This conclusion is based on the statutory interpretation principles for determining the
displacement of mens rea, established by the High Court in He Kaw Teh v R (1985) 157 CLR
523. Strict liability offences limit the available defences available to an accused to those
established under the relevant statute, or honest and reasonable mistake.

Defences
18.45

The drafting of these offence provisions provide a number of exemptions, which effectively
operate as defences to an offence.

18.46

These defences are (in effect):
(a)

the taking etc was accidental after taking reasonable care not to take the relevant
flora or fish;

(b)

in relation to flora only, the flora was taken from private land which is not critical
habitat of the flora and the accused is the landowner or person in exclusive
possession of the land (see s 47(2)(b));

(c)

in relation to flora only, the flora was taken from private land which is not a critical
habitat of the flora, the relevant landowner or person in exclusive possession has
consented, and the flora is not taken for the purpose of sale; and

(d)

where the accused is a member of a traditional owner group and is acting in
accordance with an authorisation given under s 82 of the Traditional Owner
Settlement Act 2010 (see s 48A and s 52A).

18.47

We note that as no 'critical habitat' declarations have been made under the FFG Act, it is
possible that a court might take the view that there are no critical habitats of any protected
flora. If such a view is taken, the defences listed in paragraph (b) and (c) would defeat any
prosecution of an offence in relation to protected fauna.

18.48

The drafting of the "exemptions" as defences means that the onus is on the accused to
demonstrate that one of these exemptions applied.

Penalties
18.49

The maximum penalty for these offences is 40 penalty units (currently $6,066.80). While a low
penalty is indicative of a strict or absolute liability offence, in our view the maximum penalty is
not commensurate for the potential harm to biodiversity which could occur in the commission
of an offence. For example, the offence committed may have resulted in the destruction of a
listed species, rendering that species extinct. For such significant environmental harm, a
penalty of approximately $6000 appears to be non-commensurate. A similar offence under
the EPBC Act is punishable by up to 7 years imprisonment and the imposition of a fine of up
to 420 penalty units (see s 18A of the EPBC Act).
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18.50

Additional penalties set out under Part 6 of the FFG Act may also apply by order of the Court.
These are discussed in greater detail under paragraphs 18.81 and 18.82.

Enforcement by third parties
18.51

There are no explicit rights of third party enforcement of the offences under the FFG Act.

ICOs
18.52

ICOs are a mechanism established under the FFG Act which are akin to mandatory
injunctions. They are only able to imposed:
(a)

on land (whether public or private land) which has been declared critical habitat under
the FFG Act;

(b)

where that critical habitat is critical habitat for a taxon or community which has been
listed or is nominated for listing (see s 26(1)); and

(c)

for a maximum period of 2 years (see s 32).

18.53

ICOs are therefore only apply to limited circumstances.

18.54

As a control measure an ICO may provide for:
(a)

the conservation, protection or management of taxon and communities or the land or
water within the critical habitat;

(b)

prohibiting or regulating activities taking place on the land subject to a critical habitat
declaration;

(c)

prohibiting, regulating or management of activities outside the critical habitat area
land declared where the activity or process is likely to adversely affect the critical
habitat;

(d)

requiring works and activities to be undertaken (see s 27).

18.55

ICOs have the potential to limit and restrict use and development of land - a material
imposition on the relevant landowners and users of that land. The imposition of an ICO will
also have the effect of allowing the Minister to suspend licences and permits granted under
other legislation which would otherwise permit the contravention of an ICO (see s 38).
Therefore ICOs are the most material tool under the FFG in regulatory controls on
biodiversity.

18.56

Given the potential for ICOs to place restrictions on the ongoing and potential use and
development of land and or water, the process for making them involves a complex process
of consultation, public rights of submission and recommendations. The process is analysed in
greater detail below under the theme of "Assurance and Transparency" in section 20 of this
Review Paper.

ICOs and matters to be taken into account
18.57

A best practice criterion for the regulation of biodiversity is the requirement to provide clear
guidelines on the matters to be taken into account when determining the impact of an activity
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on biodiversity values and the significance of that impact. This criterion is relevant to the
making of ICOs and their use as a regulatory tool.
18.58

While the FFG Act sets out an extensive process of consultation and confirmation of ICO's, it
does not provide meaningful guidance as to how to determine when an ICO is appropriate.
The guidance under the FFG Act comes from the factors which decision makers must take
into account when making the various decisions involved in the ICO process. These relevant
considerations being:
(a)

any nature conservation matters (note discussions regarding the issues with this
phrase are set out in paragraphs 16.29 to 16.31 above);

(b)

social and economic consequences of the relevant decision;

(c)

any other relevant matter; and

(d)

in the case of confirmation of an ICO by the Minister, the Secretary's advice on public
consultations and submissions.

18.59

These considerations are vague at best, and do not provide meaningful guidance for
determining the appropriateness of the imposition of an ICO. Given that ICOs are a serious
enforcement measure (as demonstrated by the fact that the FFG Act establishes a
compensation regime for landowners when ICOs are imposed) it is appropriate that their
imposition is limited to circumstances where the impact on biodiversity would be significant if
the ICO was made. This requires significant guidance on when an impact will be significant
enough to warrant an ICO.

18.60

However, the FFG Act has not adequately provided any such guidelines, and while
enforcement policies could assist in informing these decisions (as they would assist in
assessments of where impacts warrant the most significant enforcement) there is no publicly
available enforcement policy produced by the Department to perform this function.

The use of ICOs as an enforcement tool
18.61

No ICO has ever been imposed under the FFG Act.

18.62

The cost of implementation of ICOs has been cited by the former Department of Environment
292
and Primary Industries as the main reason for the failure to implement them. The cost of
imposing ICOs is high due to the requirement that compensation is payable to persons
affected by an ICO (see s 43).

18.63

Another reason for a lack of implementation may be the linking of ICOs to declarations of
293
critical habitat being made under the FFG Act. , thereby potentially preventing the use of
ICOs as a conservation control tool. We note that in the article Where's the Guarantee it was
stated that counsel in the case of Environment East Gippsland Inc v Vic Forests (2010) 30
VR 1, had submitted to the court that a critical habitat declaration was not a pre-requisite to
the imposition of an ICO. The court did not make any comment on this submission in its
decision, and it is one potential construction of the FFG Act. Should ICOs be determined as a
useful tool to enforce biodiversity protection, this potential conflict needs to be resolved, in
any redrafting of the FFG Act.
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18.64

Again, the absence of an enforcement policy also compounds issues around cost and when
ICOs can be made. Such a policy could clearly formulate where the protection of biodiversity
would outweigh the potential costs of an ICO, and also provide guidance in the drafting of
terms of an ICO.

18.65

Finally ICO's are required to be of a limited (2 year) duration, rather than a permanent
measure. This limits their ability to provide ongoing conservation protection where warranted.

Offences and ICOs
18.66

The most serious offence under the FFG Act in terms of penalties is a breach of notice to
comply with an ICO under section 36(2). The offence is drafted as a positive obligation to
comply with a notice to comply.

18.67

The penalty for non compliance with such a notice is 100 penalty units (currently $15,167.00),
plus 10 penalty units per day (currently $1,516.70) for ongoing non-compliance after
conviction.

18.68

Given the very serious nature of ICOs, and that a breach of such notice presumably has the
potential to cause a significant threat to critical habitat, the maximum penalties for noncompliance with notices to comply are relatively low. An offence of pollution causing
significant environmental harm under the Environmental Protection Act 1970 (Vic), is an
indictable offence and carries a maximum penalty of 2,400 penalty units, a penalty 24 times
greater than the maximum penalty available for actions which may cause significant harm to
critical habitat. The offence under s 36(2) does not provide for a material penalty for causing
unacceptable harm or impacts on biodiversity.

18.69

Additional penalties set out under Part 6 of the FFG Act may also apply to these offences.
These penalties are discussed in paragraphs 18.81 and 18.82 below.

Licences and permits granted in relation to land the subject of an ICO
18.70

Under section 40 of the FFG Act a landholder or water manager can apply to the Secretary
for a permit to undertake actions for which a permit is required under the terms of an ICO.

18.71

Section 40(2) sets out the factors which the Secretary must consider when determining
whether or not to grant the permit which include:
(a)

the objectives of the FFG Act set out in section 4(1);

(b)

the Strategy;

(c)

relevant Action Statements and management plans;

(d)

any significant effects the granting of the permit will have on listed taxa or communities
located within the relevant critical habitat;

(e)

the social and economic effects of the granting of the permit; and

(f)

any other relevant matters.
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18.72

If the Secretary refuses the application the Secretary must give reasons for doing so (see s
40(3), and a failure of the Secretary to determine an application within 30 days of the date of
the application results in the application being deemed to be refused (see s 42(2)).

18.73

These provisions do not clearly identify those aspects of biodiversity that are unconditionally
protected (usually indicated in statute by provisions which require the refusal of a permit in
certain circumstances), a best practice criterion.

18.74

Further, while the list of relevant considerations to be taken into account is useful in providing
some guidance in how a determination of the application is to be made, there is no explicit
determination of how those considerations are to be weighted when they are in apparent
conflict.

18.75

Applicants may apply to the VCAT for a review of a decision of the Secretary in this regard.

Reviews of decisions relating to ICOs by VCAT
18.76

The FFG Act establishes that a person who:
(a)

has a requirement or prohibition placed on them under an ICO;

(b)

has interests which are affected by an ICO; or

(c)

has had their licence or permit or other authorisation suspended by the Minister for
authorising a contravention of an ICO,

has standing to apply to the VCAT for a review of the relevant decision (see section 41). A
person may also apply to the VCAT for a declaration regarding the validity of a requirement
prohibition or decision set out in s 41(1) (see s 41A(1)). Where the validity of the decision is
being reviewed, the VCAT may conduct a merits review of the relevant decision (see effect of
s 41A).
18.77

18.78

The FFG Act then goes on to state that the VCAT must, in making its decision have regard to:
(a)

relevant planning scheme provisions;

(b)

State Environment Protection Policies (made under the Environment Protection Act
1970 (Vic)); and

(c)

where appropriate any section 173 agreements made under the Planning and
Environment Act 1987.

There is no requirement that the VCAT consider biodiversity issues. The mandatory
considerations VCAT reviews do not properly account for biodiversity impacts. This indicates
that biodiversity considerations are potentially lower in the hierarchy of related regulatory
frameworks such as planning.

Other Offences
18.79

There are a suit of other offences under the FFG Act (see the offences table listed at section
13.53 above). These offences primarily relate to:
(a)

breaches of conditions of licences, permits and Orders;
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(b)

releasing prescribed flora into the wild (note there are no prescribed flora at this time);

(c)

interfering with, non-compliance with the directions of, and threatening authorised
officers; and

(d)

interfering with marking of flora, or the failure to do so.

18.80

The displacement of the burden of proof under s 63 (see discussion at 18.40 above), applies
to each of these offences insofar as they relate to protected flora.

18.81

Common to each of these offences are the relatively low maximum penalties for
contravention, which range from 10 penalty units (obstruction of an authorised officer) to 50
penalty units (non-compliance with conditions of a permit or licence). Given the level of harm
to biodiversity which may be occasioned by the perpetration of some of these offences, these
maximum penalties are generally not in line with the best practice criterion for providing
material penalties for actions which have unacceptable impacts.

Other Penalties
18.82

18.83

Part 6 of the FFG Act establishes that additional penalties may apply where a person is
convicted of an offence under the FFG Act. These penalties are:
(a)

cancellation of licences or permits (where the offence is connected with that licence or
permit);

(b)

prohibitions on a person holding similar licences or permits for specified periods
(where the offence is connected with that licence or permit);

(c)

requirements to carry out restoration work where the offence relates to the destruction
or damage of flora or fauna or critical habitat;

(d)

payment of compensation for destruction of damage of flora, fauna or critical habitat
where the offence relates to the destruction or damage of flora or fauna or critical
habitat.

While these additional penalties go some way to ameliorating the relatively low maximum
penalties associated with the offences under the FFG Act, these penalties are available only
by order of the Court and are therefore discretionary as to their application.

Authorised Officers
18.84

Authorised officers are granted clear powers under s 57 of the FFG Act.

18.85

They are granted the rights to:
(a)

access premises, and search unoccupied buildings or vehicles without warrants, and
occupied buildings with warrants;

(b)

ask questions;

(c)

review, seize or copy relevant documents, and require production of such documents;
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18.86

(d)

take relevant samples of substances or articles where contravention of the FFG Act is
suspected; and

(e)

seize any equipment or material being used by a person in the commission of an
offence.

These powers accord with the best practice criterion of equipping offices with clear powers of
investigation, etc.

The FFG and other legislation
18.87

As set out elsewhere in this Review Paper, the FFG Act is but one of a suite of related
regulatory frameworks which deal with biodiversity conservation. The position of the FFG Act
within this broader regulatory framework on biodiversity is unclear from the drafting of the
FFG Act.

18.88

The best practice criterion on regulatory controls and obligations require:

18.89

(a)

clarity around metrics for offsetting;

(b)

clarity on where the protection of biodiversity fits within the hierarchy of related
regulatory frameworks with a view to prioritising biodiversity protection;

(c)

coherence with legislation that establishes protected area, conservation area, wildlife
refuges on public and private lands; and

(d)

ensuring protected areas are effectively managed to conserve biodiversity values.

Fulfilling these best practice criteria is difficult given the relatively fragmented approach to
biodiversity in Victoria.

The FFG Act
18.90

18.91

The FFG Act has two key provisions which attempt to ensure that the FFG Act is considered
in decision making under other legislative frameworks:
(a)

s 4(2) requires that all public authorities must be administered so as to have regard to
the objectives of the FFG Act in section 4(1); and

(b)

s 7(2) states that the Secretary may require public authorities to consult with the
Secretary, where, in the Secretary's opinion, the actions or proposed actions of a
public authority are likely to threaten the survival of a species or community listed on
the Threatened list.

The inclusion of these two provisions is an attempt to harmonise the FFG Act with other
legislation, and to ensure that the objectives of the FFG Act are considered by "whole of
Government". However, the effectiveness of these provisions relies on:
(a)

decision makers and public authorities being aware of the existence of the provisions
(particularly s 4(2) which is a mandatory provision);
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(b)

decision makers understanding how the FFG Act applies to them and how it could
best be applied to the decision being made (see discussion above for a detailed
discussion on s 4(2)); and

(c)

the Secretary being aware of all proposed actions of other public authorities which
could potentially affect the survival of a listed species or community.

18.92

Further the Secretary's rights under s 7(2) are quite limited. The provision will only apply
where the proposed action of the public authority is likely to threaten the survival of a listed
species or community. The FFG Act does not stipulate when survival is threatened. For
example, a broad reading of the word "survival" would include consequential or indirect
threats such as those which are likely to reduce the genetic diversity of a species which
would, in turn affect the likely survival of the species. A narrow reading of the word "survival"
would only include direct threats to the survival so that the proposed action would effectively
destroy the relevant species or community.

18.93

The Secretary's rights are also discretionary under s 7(2). This discretion does not assist in
placing in FFG Act in the hierarchy of the broader legislative framework. Rather that decision
appears to be left entirely to the Secretary, so that even when the pre-conditions for s 7(2)
discussed above have been met, the Secretary need not make a decision.

18.94

The FFG Act also requires consultation with other public authorities in the following
circumstances:
(a)

comments from the CAC and VCMC to the Minister when considering
recommendations for listing (see s 15);

(b)

advice from the CAC and VCMC on the preparation of Action Statements (see s 19);
and

(c)

the Minister must consult with other Ministers before making an ICO where that other
Minister's area of responsibility is likely to be affected by the ICO (see s 26(4)).

18.95

The provisions (except the listing provisions) do not indicate the relative weight to be given to
the comments and advice from these public authorities. The listing provisions differ as while
the Minister must take into account the comments from CAC and VCMC when deciding to list,
the Minister has an overarching obligation in that process to only take into account nature
conservation matters: (see s 10(7)). Therefore the comments from CAC and VCMC are only
relevant to the extent that they concern nature conservation measures.

18.96

While these provisions go collectively to providing some indication of the FFG Act's place in
the legislative framework, this could be improved, particularly in relation to the decision
making of other authorities. The Victorian Human Rights Charter and the Climate Change Act
provide examples of how this challenge can be met.

The broader legislative framework
18.97

It is beyond the scope of this Review Paper to review the effectiveness of other related
frameworks in Victoria relating to biodiversity, but a summary of where particular obligations
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and incentive programs lie provides an example of how the FFG Act may struggle to find its
place in the overarching legislative framework.
Planning
18.98

Land use and development is typically covered under the Planning and Environment Act 1987
regulatory framework and the planning schemes. Land use and development is obviously one
of the critical impacts on biodiversity conservation.

18.99

Section 12 of the Victorian Planning Schemes set out the Environmental and Landscape
Values applicable to strategic planning and decision making under those planning schemes.
In relation to biodiversity, planning must consider where relevant:
(a)

permitted clearing of native vegetation - Biodiversity assessment guidelines; and

(b)

native vegetation Information Management System maintained by DEWLP.

18.100 Section 12 does not require planning to take into consideration and declared areas of critical
habitat or relevant Action Statements, which might also be relevant to strategic planning. The
planning scheme is the primary regulatory framework which deals with clearing of native
vegetation.
Wildlife
18.101 The Wildlife Act 1975 establishes all controls regarding the taking and use of native fauna. To
avoid conflict with this Act, the FFG Act does not provide licences or permits in relation to
fauna. Similarly fauna are excluded from most of the offence provisions. Similarly the Wildlife
Act has a system for the declaration of State wildlife reserves and nature reserves, which can
assist in the management of biodiversity.
Private Landholder Agreements
18.102 Private landholder agreements restricting the use and development of areas of private land
for the purposes of nature conservation, are established under the CFLA, which has
comprehensive provisions for the entry into such agreements, or s 173 of the Planning and
Environment Act.
Incentives
18.103 Incentive schemes and offset schemes have been put in place with respect to clearing of
native vegetation under planning. While other community based schemes such as Landcare
and Land for Wildlife have been established, their relationship to the FFG Act are not clear.
CMAs
18.104 Catchment Management Authorities established under the Catchment and Land Protection
Act 1984 also play a significant role in the management of biodiversity, as the CMAs deal with
management significant issues affecting biodiversity such as weed management.
18.105 The above is not a comprehensive summary of the relevant regulatory frameworks for
biodiversity, but it does illustrate the point that biodiversity regulation in Victoria is extremely
fragmented and this fragmentation makes controlling and managing biodiversity at a holistic
level a difficult undertaking. Indeed the Auditor General's Report noted that the Department
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indicated that in its view, it was "easier to use the compliance powers in other Acts … to
enforce the protection of threatened species and communities because the provide an
294
integrated rather than fragmented approval process"
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19. Incentives
Criteria

Effectiveness / Efficiency
/ Transparency

Application fo FFG
Act

recognition of the role of private landholders
in biodiversity outcomes (e.g. through objects)

Effectiveness & Efficiency

Limited

consistent approach to the assessment of the
biodiversity values of private land (e.g.
biodiversity assessment tools for offsets)

Effectiveness &
Transparency

No, but some regimes
for flora in particular
may be set out in
other legislation

facilitate a positive market for landholders to
opt-in to supply ecosystem services (e.g.
through biobanking /offsets markets)

Efficiency

No, but some regimes
for flora in particular
may be set out in
other legislation

clear guidelines on the process for the
entering into conservation agreements and
the obligations that attach to an agreement

Effectiveness &
Transparency

No, but some regimes
for flora in particular
may be set out in
other legislation

provide clarity on the nature of incentives
being offered for biodiversity conservation and
the ability to grant them (tax, stewardship
payments, grants - purpose of funding)

Effectiveness &
Transparency

No, but some regimes
for flora in particular
may be set out in
other legislation

monitoring process to review performance of
private conservation against agreements and
payments

Transparency

No, but some regimes
for flora in particular
may be set out in
other legislation

Incentives

Commentary and Analysis
19.1

Incentives are a stated objective of the FFG Act (see section 4(1)(f)(iii)). However, the FFG
Act provides no further direct guidance in relation to such incentives. This is in part due to the
fragmented nature of biodiversity regulation in Victoria, which has been discussed previously
in this Review Paper.

19.2

The Victorian Government has, over the years, implemented a broad range of incentive
programs, such as Bush Tender and Bush Broker. Incentives such as rates relief are also
available for agreements made under the CFL Act.

19.3

While a number of these incentive programs may assist in the conservation of biodiversity,
they are not directly referable to the FFG Act. For example, Bush Broker is established to
assist in achieving the native vegetation clearing requirements under Victorian planning
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schemes. As such it is not within the scope of this Review Paper to review these programs in
any detail.
19.4

Having established that a number of incentive schemes are not directly referable to the FFG
Act, we consider that it would be worth the Department undertaking an analysis of these
schemes from a strict biodiversity conservation and management point of view, and assess
the assistance of those incentives in achieving the objectives in the FFG Act.
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20. Assurance and Transparency
Criteria

Effectiveness / Efficiency
/ Transparency

FFG Act

clear understanding of who is the decision
maker

Transparency

Yes

clear guidance on relevant matters to be
considered by decision-makers (government
and independent experts) and the weight to
be given to those matters

Effectiveness &
Transparency

Variable throughout
the FFG Act

identification of how and when independent
expert advice can be sought and the purpose
for which it can be used

Transparency

Variable throughout
the FFG act

requirement that decision-makers
(government and independent experts)
provide reasons for their decisions

Transparency

Variable throughout
the FFG Act

specified timeframes for:

Efficiency

Variable throughout
the FFG Act

Effectiveness &
Transparency

Variable throughout
the FFG Act, but
generally good

Effectiveness

Not present

Assurance /Transparency / Accountability



the making of decisions (e.g. listing,
licensing)



the making of plans



the achievement of KPIs / implementation
of the Act

public participation (e.g. a submission
process) in relation to decisions related to:



listing



making of plans



making of the Biodiversity Strategy



approval of [high risk] activities

process for monitoring the implementation of
plans and to facilitate their improvement
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Criteria

Effectiveness / Efficiency
/ Transparency

FFG Act

periodic reviews of:

Effectiveness &
Transparency

Not present

third party appeal / enforcement rights (e.g.
ability to remedy or restrain a breach of the
Act)

Effectiveness &
Transparency

Not explicit

provide for regular reporting on achievement
of key KPIs under the legislation (e.g. through
annual reports or to Parliament)

Transparency

Inadequate



listings



strategic plans / recovery plans / action
statements



performance of the Act against its
objectives / KPIs / targets

Commentary and Analysis
20.1

Many of the issues regarding assurance and transparency under the FFG Act have been
discussed at length in the preceding sections of this Review Paper. The following draws on
these earlier discussions and synthesises and summarises them to more particularly
demonstrate the whether the FFG Act clearly meets assurance and transparency best
practice criterion. Therefore each best practice criteria is discussed in turn.

Clear understanding of who is the decision maker
20.2

The decision maker most key decisions is quite clear on the face of the FFG Act. We note
that there are no authorities for decision makers to delegate their decisions under the FFG
Act.

Listing
20.3

Under the listing process there are different decision makers for different stages of the
process. The ultimate decision as to listing technically rests with the Governor in Council (see
ss 5(1) and 10(1)). However, the Governor in Council is to act on the recommendation of the
Minister (see ss 5(1) and 10(1)).

20.4

Therefore the Governor's role is a technical approval under the FFG Act, while the true
decision is made by the Minister.

Biodiversity Strategy
20.5

The Secretary is the key decision maker with respect to the Strategy (see ss 17 and 18).

Action Statements
20.6

The Secretary is the decision maker for Action Statements (see s 19).
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Critical habitats
20.7

The Secretary is the decision maker for a declaration of critical habitat (see s 20).

Management Plans
20.8

The Secretary is the decision maker for the making of management plans (see s 21).

PAMAs
20.9

The Secretary is the decision maker for entry into PAMAs (see s 20).

ICOs
20.10

The Minister makes ICOs under s 26(1).

Permits under ICOs
20.11

The Secretary is the decision maker with respect to permits issued over land or water the
subject of a ICO (see s 40).

Other licences and approvals
20.12

The Secretary is the decision maker with respect to all other licences and approvals available
under the FFG Act (see ss 48(1) and 53(1)). The Governor in Council can also make Orders
in relation to the taking, etc of species.

20.13

In this respect the FFG Act meets the best practice criterion.

20.14

Some confusion arises from the most recent Department Annual Report which states that
section 5, Parts 3 (Listing) and 5 (Control Measures), and Divisions 1 and 2 of Part 6
(Licensing and Permitting and Authorised Officers) are administered jointly with the Minister of
Agriculture. From a best practice position, having significant parts of the FFG Act
administered by two ministers, without any publically clear demarcation as to their respective
roles, means that there is a lack of clarity with respect to Ministerial decisions under the FFG
Act. This is an administration issue which would ideally be resolved in order to maintain best
practice in this criterion.

Relevant Considerations - clarity of guidance
20.15

There is some variance in relation to relevant considerations to be taken into account under
the FFG Act.

20.16

In summary, the following decisions have been identified as not having any listed relevant
considerations required to be taken into account by the decision maker:
(a)

declarations of critical habitat;

(b)

the content and making of a PAMA;

(c)

decisions regarding the issuing of other permits and authorisations relating to Listed
Fish; and

(d)

the making of Orders by the Governor in Council in relation to Listed Fish.
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20.17

There is therefore no clarity or guidance as to how these decisions should be made by the
decision maker.

20.18

Other decisions under the FFG Act have been identified and discussed in the Review Paper
as listing or implying relevant considerations for decision makers under the FFG Act. The
extent to which the FFG Act provides guidance to the decision makers, and the effectiveness
of that guidance is discussed in relation to:
(a)

recommendations of the SAC during the listing process;

(b)

recommendations of the Minister during the listing process;

(c)

the making and contents of the Strategy;

(d)

the preparation of Action Statements;

(e)

the preparation of management plans;

(f)

the making of ICOs;

(g)

decisions regarding the issue of permits with respect to land or water the subject of an
ICO;

(h)

decisions regarding the issuing of other permits and authorisations relating to
protected flora commencing; and

(i)

the making of Orders by the Governor in Council in relation to protected flora.

20.19

Finally there are some decisions under the FFG Act which are not assessed elsewhere in this
Review Paper. These decisions relate primarily to the imposition of secrecy in certain
circumstances.

20.20

Under s 66(1) of the FFG Act the Secretary with the approval of the Minister, may declare
information about flora and fauna to be confidential where, in the Secretary's opinion,
disclosure of the information is likely to result in unreasonable harm being done to that
species of flora or fauna and its critical habitat. The phrasing of the section provides some
guidance as to the matters to be consider by the Secretary (i.e. whether disclosure is likely to
result in unreasonable harm). However, no indication is given to the weight of such matters in
relation to the public interest in having all such information available.

Guidance on how and when expert guidance can be sought
20.21

The SAC is an integral part of the listing process under the FFG Act. SAC advice must also
be considered in the making of Action Statements.

20.22

However, other than during a listing (where the SAC has significant carriage of the listing)
expert guidance from the SAC is not required to be sought. It would appear that the advice of
the SAC may be warranted in other matters and decision under the FFG Act, particularly in
the following processes:
(a)

the preparation of the Strategy;

(b)

the preparation of management plans;
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20.23

(c)

the declaration of critical habitat; and

(d)

the making of an ICO.

Further ideally, the SAC itself could also be explicitly allowed to seek the views of
independent experts during the listing process. Similarly the Department (and Secretary)
could be entitled to seek the views of experts in the preparation of management plans, Action
Statements and PAMAs.

Requirements to provide reasons
20.24

20.25

The FFG Act imposes requirements on decision makers to provide reasons for their decisions
in relation to:
(a)

listing; and

(b)

the issue of permits with respect to land or water the subject of an ICO.

Section 67 of the FFG Act mandates that documents and information be made available for
public inspection and the offices of the Department, including:
(a)

the Minister's decisions and reasons on nominations for listing; and

(b)

the SAC's final recommendation on nominations for listing and any comments to the
Minister in relation to that nomination from the CAC and VCMC.

20.26

However reasons are not required to be provided to the public in relation any other decisions
made under the FFG Act.

20.27

This best practice criterion can therefore be said to be met only in the listing process (except
that reasons of SACs not required to be published, which would not accord with best
practice).

Specified timeframes
20.28

The FFG Act does not specify timeframes for the making of a number of decisions or
management tools.

20.29

Under the listing process the SAC is required to make a final recommendation to the Minister
within 3 years of the date on which the nomination was first made, and the Minister, must
make his or her recommendation to the Governor in Council within 30 days of this date.

20.30

Further timeframes are imposed in relation to the review and confirmation of ICOs.
Essentially the review process provides for a period of 60 days from the original making of the
ICO in which the ICO must be confirmed by the Minister.

20.31

Otherwise there are no specific time frames set out in the FFG Act for the making of decisions
or the preparation of management tools such as Action Statements. As the FFG Act does not
specify timeframes for the preparation of Action Statements, the timeliness of preparation of
this key tool in management of biodiversity under the FFG Act is a fraught issue. This is
evidenced by the current backlog in their preparation. The inclusion of time frames for the
making of these mandatory management tools may assist in the efficiency of the FFG Act.
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Public participation
20.32

One of the stronger aspects of the FFG Act in assurance and transparency is the fact that
most key decisions cannot be made without providing the opportunity for public comment.

20.33

Most key decisions regarding listing, the preparation of the Strategy, the preparation of
management plans and the making of ICOs, include mechanisms for allowing the public to
comment, and require the decision maker to take these comments into account when making
the decision, or a recommendation.

20.34

Notable lack of public participation occurs in the making of Action Statements, and PAMAs.
The preparation of these tools does not provide for public participation under the FFG Act. We
note however, that the Three Year Plan outlines a comprehensive consultation process,
which, if followed, provides for informal participation of the public in the making of Action
295
Statements. However this process is not mandated under the FFG Act.

20.35

Public participation is also not required in relation to declarations of critical habitat. While this
has not been controversial in the past (which is not surprising given only one such declaration
has been made and was shortly thereafter revoked), should such declarations begin to be
made, the lack of public consultation regarding these declarations is likely to become a
greater issue.

20.36

The failure to formally allow public participation in the making of Action Statements (which
have become the key management tool), represents the main gap where the FFG Act does
not allow for public participation. In other key decisions public participation is mandated.

Process for the monitoring and implementation of plans
20.37

As previously discussed, the FFG Act lacks provisions mandating the review, monitoring and
implementation of the Strategy, action plans, management plans and PAMAs. This is a key
issue with respect to the FFG Act and is likely to be one of the reasons for its lack of
implementation. More specific discussion on these issue is contained in section 17 of this
part of the Review Paper.

Periodic reviews of listing, strategic plans and action statements
20.38

As noted elsewhere in this Review Paper, there is no requirement for the Threatened List,
Process List or Exceptions List to be reviewed on a regular basis to ensure their continued
currency.

20.39

Similarly the FFG Act does not require Action Statements or the Strategy to be reviewed.

20.40

The FFG Act does not meet best practice in these respects.

Reviews of the FFG Act against its objectives/KPIs/targets
20.41

Unlike legislation such as the Climate Change Act, there is no mechanism under the FFG Act
which requires a regular review of the FFG Act. The FFG Act does not meet this best practice
criterion.
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Third party appeal and enforcement rights
20.42

There are no explicit third party enforcement rights under the FFG Act.

20.43

Explicit third party rights of appeal or administrative review of decisions made under the FFG
Act are also not included. Therefore review of most decisions of the FFG Act and its
enforcement must occur under Order 56 of the Supreme Court Rules (which codify the
common law prerogative writs of certiorari and mandamus). This means that traditional rules
of standing apply to most enforcement, appeal and review of the FFG Act. Furthermore,
Order 56 requires enforcement action to be undertaken in the Supreme Court of Victoria,
which is an expensive and time consuming method of review.

20.44

Section 41 and 41A provide the VCAT with rights of review (including merits review) of certain
decisions made in relation to ICOs. However standing for such applications is limited to
persons whose interests are affected by the relevant decision.

20.45

The FFG Act does not expand standing and enforcement rights of third parties from the
traditional requirements of standing, which is not in accordance with best practice.

Regular reporting on the achievement of KPIs under the legislation
20.46

Section 68 of the FFG Act requires the annual report of the Department to set out the
activities undertaken by the Department to further the purposes of the FFG Act, including:
(a)
an assessment of the progress made toward achieving the objects of the FFG Act in s
4(1); and
(b)

any prescribed matters (of which there are none).

20.47

On the basis that the objectives under s 4(1) are the current KPIs for the FFG Act, s 68
technically fulfils the requirements of this criterion.

20.48

As discussed above in the Objectives section of this part of this Review Paper, the
Department's reporting in this regard has not been robust. There is no clear section in
previous annual reports of the Department which set out the progress of actions under the
FFG Act. Information in the annual reports which may have relevance to the objectives under
the FFG Act, is presented together with information from other relevant legislation, without
extrapolating that information. This may be caused by the lack of guidance under the FFG Act
as to the level of detail which the annual report should take into account. A requirement to
report on the achievement of KPIs under the legislation is more likely to meet best practice if
the report forms part of a separate document rather than the Department's annual report.

20.49

This best practice criterion could therefore not be said to be met in practise, although it may
technically be met under the FFG Act.
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21. Climate Change
Criteria

Effectiveness / Efficiency
/ Transparency

Achieved in the FFG
Act?

identified as a key threatening process with
guidance on how regulators are to manage
the threat at different scales (species,
populations, ecosystems or areas) and
interactions with other threatening processes

Effectiveness

No

impacts of climate change recognised as a
relevant consideration for decision making
(actual and potential impacts as well as the
costs of action and inaction)

Effectiveness

Yes - Contained in the
Climate Change Act

conduct regular risk assessments based on
best available science to identify particularly
vulnerable species or ecosystems

Effectiveness

No

promotion of management practices that
enhance ecosystem resilience

Effectiveness & Efficiency

Ad hoc through Action
Statement preparation

Climate Change

focus conservation efforts at a landscape
scale

Ad hoc through Action
Statement preparation

continuously review management strategies
in plans having regard to best available
science to provide feedback and to enable
adaptive management

Effectiveness

Not required or
mandated but occurs
on an ad hoc basis
through updating of
Action Statements

provide coherence with climate change
adaptation plans

Effectiveness

No

recognition in biodiversity strategy documents

No

Commentary and Analysis
21.1

The impacts of climate change as a key threatening process are identified as key thematic
area for best practice biodiversity legislation. The FFG Act does not refer to climate change
nor list climate change as a key threatening process. Climate change presents a unique issue
to biodiversity conservation, as it has the potential to change weather patterns which may
have negative impacts on biodiversity in some areas, but positive impacts in others, but we
cannot predict with any certainty how, when or where such impacts will occur.

www.bakermckenzie.com

159

21.2

Key to tackling this issue from a biodiversity perspective is the ability for conservation
planning to be conducted at a landscape scale, with focuses on the adaptability of
management regimes and how such regimes can be implemented now to assist in the
potential challenges ahead. Currently the FFG Act does not easily lend itself to such
conservation planning practices and management tools to be implemented. While the FFG
Act may technically meet some best practice criteria in this regard, a more holistic and long
term view of management and adaptation is required to be established under the FFG Act in
order for it to enable the efficient and effective protection of biodiversity from the effects of
climate change. For example new management tools which allow for pre-emptive actions
(such as protection of corridors of land connective critical habitats), would provide significant
assistance in this regard.

Best practice elements other than decision making
21.3

As discussed above, the FFG Act does not require administrators to regularly review Action
Statements relating to Processes List (which climate change is not on), nor is there a required
system of prioritisation of action in place. This prevents the FFG Act from achieving the best
practice criterion of conducting regular risk assessments based on best available scientific
information to those species or ecosystems particularly vulnerable to climate change. The
achievement of this criterion of best practice is further frustrated by the current practice of
relying solely on public nominations to the Process List and Threatened List.

21.4

The Flora and Fauna Guarantee strategy does not refer explicitly to the challenges to
biodiversity posed by climate change, nor is it required to do so under the FFG Act. Further
the FFG Act does not require the preparation or consideration of climate change adaptation
plans.

21.5

Two of the more generally applicable criteria of the best practice matrix in relation to climate
change being:
(a)

promotion of management practices that enhance ecosystem resilience; and

(b)

focus of conservation efforts at a landscape scale,

can be adopted in Action Statements (for example see the Action Statement for Leadbeater's
Possum), but there is no requirement under either the FFG Act nor the regulations for Action
Statements to incorporate these criteria. As a result, the incorporation of these elements of
best practice appears to occur on a more ad hoc basis, so that some Action Statements deal
with these issues, while others do not.
21.6

Obviously the Action Statements for threatened communities lend themselves more readily to
the incorporation of these criteria, as they deal more particularly with conservation and
management at a more landscape scale, rather than at a species level. However, even these
can fail to achieve best practice landscape scale management where a community is very
narrowly defined. The FFG Act while potentially going some way to achieving these best
practice elements, does not do so in a consistent manner and therefore remains deficient in
this respect.
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21.7

Finally the best practice element to review management strategies to allow for adaptive
management of biodiversity facing risks due to climate change is absent from the FFG Act.
Indeed, as the FFG Act does not require review of Action Statements (although such review is
undertaken on an ad hoc basis), the FFG Act does not meet this element of best practice.

The Climate Change Act
21.8

Climate change considerations do apply to decisions made under the FFG Act.

21.9

The climate change decision making principles established under the Climate Change Act
2010 (Vic) (CCA) are expressly applicable to the following decisions to be made under the
FFG Act:
(a)
preparation, making and amendment of a Flora and Fauna Guarantee Strategy by the
Secretary under ss 17 and 18;

21.10

(b)

preparation and amendment of an Action Statement by the Secretary under s 19;

(c)

preparation of a management plan by the Secretary under s 21;

(d)

amendment or revocation of a management plan by the Secretary under s 22;

(e)

review of a management plan by the Secretary under s 24;

(f)

making of an interim conservation order by the Minister under s 26;

(g)

confirmation or revocation of an interim conservation order by the Minister under s 31;

(h)

amendment of a confirmed interim conservation order by the Minister under s 33.

(i)

amendment of an interim conservation order by the Minister under s 35.

296

Under s 14 of the CCA, whenever a decision maker is making one of the above decisions,
that decision make must have regard to:
(a)

the potential impacts of climate change relevant to the decision, including:

‒

biophysical impacts;

‒

long and short term economic, environmental, health and other social impacts;

‒

beneficial and detrimental impacts;

‒

direct and indirect impacts; and

‒

cumulative impacts; and

(b)
the potential contribution to Victoria's greenhouse gas emissions of the decision or
action, including:
‒

short and long term greenhouse gas emissions;

‒

direct and indirect greenhouse gas emissions;

‒

increases and decreases in greenhouse gas emissions;

‒

cumulative impacts of greenhouse gas emissions; and
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(c)
any Guidelines issued by the Minister under s 15 (incorporating principles of ESD in
relation to climate change).
21.11

Climate change is a mandatory relevant consideration to many decisions made or actions
taken under the FFG Act by virtue of the provisions of the CCA. Through these provisions of
the CCA, the FFG Act meets the relevant best practice criteria of requiring climate change to
be a relevant consideration for decision makers.

21.12

The real risk here is that decision makers are not aware of these provisions under the CCA,
and their effect on decisions under the FFG Act. As the decision making requirements are
contained in another piece of legislation there is the possibility that decision makers will
inadvertently fail to appropriately consider climate change at the time of making the decision.
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Appendix A - List of Experts Consulted during Stage 1
Name

Title

The Hon. Justice Brian John Preston SC

Chief Judge
Land and Environment Court of NSW

Lesley Hughes

Distinguished Professor
Department of Biological Science
Macquarie University

Ben Boer

Emeritus Professor
University of Sydney
Deputy Chair
IUCN World Commission on Environmental Law
Distinguished Professor
Wuhan University Law School

David Farrier

Emeritus Professor
University of Wollongong

David Lindenmayer AO

Professor
The Fenner School of Environment and Society
ANU

Dr Hugh Possingham FAA

Director
ARC Centre of Excellence for Environmental Decisions
Professor in the School of Biology
Professor in the School of Maths and Physics
Director of The Ecology Centre
University of Queensland

John E Scanlon AM

Secretary-General, Convention of International Trade in
Endangered Species of Wild Fauna and Flora (CITES)

Pepe Clarke

Global Head of Policy
BirdLife International

Peter Cosier

Director
Wentworth Group of Concerned Scientists
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Name

Title

Dr Neil Byron

Chair
Institute for Active Policy established by Global Access
Partners (GAP)
Chair
Trust for Nature Foundations
Honorary Professor
Institute of Applied Ecology
University of Canberra

Alexander Paterson

Professor of Law
Institute of Marine and Environmental Law
University of Cape Town

Dr Kim Lowe

Director
Arthur Rylah Institute for Environmental Research (ARI)

Dr Brendan Wintle

Associate Professor
ARC Future Fellow
University of Melbourne

Dr Ascelin Gordon

Senior Research Fellow
ARC Centre for Excellent for Environmental Decisions
Interdisciplinary Conservation Science Research Group
RMIT University

David Cantrill

Chief Botanist and Director
Plant Sciences and Biodiversity
Royal Botanic Gardens Victoria

Professor Tim Entwisle

Director and Chief Executive
Royal Botanic Gardens Victoria
Honorary Professional Fellow
University of Melbourne

Prof Martin Westbrooke

Emeritus Professor
Federation University

Brendan Sydes

Executive Officer
Environmental Justice Australia
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Appendix B
Conservation status categories used across different jurisdictions (adapted from NSW Biodiversity Review)
Categories

NSW

Extinct

Cth

VIC297





QLD

ACT

NT

SA

WA298

WAB299

TAS



NZ300

Can

US

IUCN









Extirpated



Extinct in the wild











Presumed extinct



Critically endangered







Endangered

















301



Endangered
populations



Vulnerable



























Threatened
Conservation
dependent
Near threatened302























Declining
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175

175
175

Categories

NSW

Cth

VIC297

QLD

ACT

NT

SA

WA298

WAB299

TAS

NZ300

Of special concern303

US







Naturally uncommon



Relict











Not threatened



Delisted



Recovering


304

Non-resident native

297

Categories prescribed in policy not the Victorian Flora and Fauna Guarantee Act 1988

298

Categories prescribed in policy not the Western Australian Wildlife Conservation Act 1950

299

Categories prescribed in Biodiversity Conservation Bill 2015

300

New Zealand has no legal arrangements for threatened species protection. However, New Zealand has a strong policy framework for threatened species that includes listing categories (New Zealand
Threat Classification System).

301

Includes species presumed to be extinct
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IUCN



Rare

Least concern

Can

176

176
176

302

‘Near threatened’ includes species in danger of becoming threatened in the near future if threats persist.

303

Species of ‘special concern’ are defined by the Canadian Species at Risk Act 2002 as ‘a wildlife species that may become a threatened or an endangered species because of a combination of
biological characteristics and identified threats’.

304

A collective term for migrants, vagrants and recent colonisers
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Appendix C
Methods for assessing the biodiversity, threatened species, soil, land and water impacts of site-based activities (sourced from the NSW
Biodiversity Review)
Method

Application

Environmental
standard

Metric or
non-metric
system

Information used to make
decision

Rules used to make decision

Decision-maker

Generally used for
non- major projects
and activities
approved under
the EP&A Act

No standard
specified for impacts
permitted

Non-metric

Assessment of significance:
The test looks at seven factors,
including risk of local extinction,
fragmentation, critical habitat,
relevant recovery and threat
abatement plans and key
threatening processes.

Assessment of significance:
While information is provided by
the proponent, whether
development is likely to
significantly affect threatened
species is a question of fact.

Local councils and public
authorities (responsible for
applying test of significance and
ultimate approval).

CURRENT METHODS
Assessment of
‘significant effect on
threatened species,
populations or
ecological
communities, or
their habitats’ using
a 7-part test
(assessment of
significance)
(EP&A Act and TSC
Act)

If significant effect or
development is on
critical habitat,
concurrence is
required from OEH
(or consultation with
the Minister) for
projects other than
major projects.

Species impact statement (SIS):
If significant effect is likely, a SIS
is prepared. Required content is
set out in Part 6, Div 2 of the TSC
Act and includes description of
the threatened species, relevant
local context, the likely impact,
measures to mitigate the impact
etc.

This involves qualitative analysis
of the likely impacts under the
seven factors taking into account
the Threatened Species
Assessment Guidelines – the
assessment of significance.

For non-major projects, if
significant effect likely or on
critical habitat, consent cannot be
granted without the concurrence
of OEH or, if a Minister is the
consent authority, consultation
with the Environment Minister.

All factors must be considered
and an overall conclusion drawn
from all factors in combination.
No one factor is weighted more
heavily than another.
Concurrence:
If significant effect is likely,
concurrence from OEH (or the
Minister) involves considering
heads of consideration including
the SIS, submissions received,
relevant recovery plans,
principles of ecologically
sustainable development (ESD)
and social and economic
consequences (ss. 79B, 112D
EP&A Act).

www.bakermckenzie.com

178

178
178

Method

Application

Environmental
standard

Metric or
non-metric
system

Information used to make
decision

Rules used to make decision

Heads of
consideration with
environmental
impact statement
(EIS)

Generally used for
major (statesignificant) projects
approved under the
EP&A Act,
designated
development and
Part 5 activities that
are likely to
significantly affect
the environment

No standard
specified for impacts
permitted

Non-metric

The proponent prepares an EIS.
The

Heads of consideration for the
consent authority, including:

(EP&A Act and TSC
Act)

information that needs to be
included in the EIS is specified
on a case-by- case basis in the
Secretary’s Environmental
Assessment Requirements
(SEARs) that are provided to the
proponent upon application



the likely environmental,
social and economic impacts
of the development




the public interest

Decision-maker

Minister for Planning

the objects of the Act,
including ESD, protection of
the environment including
threatened species,
ecological communities etc.

The new NSW Biodiversity
Offsets Policy for Major Projects
will provide guidance on how
biodiversity considerations are
dealt with.
BioBanking
Assessment
Methodology
(BBAM)
(TSC Act
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An alternative to the
methods used for
major and nonmajor project
approvals outlined
above

'Improve or maintain'
biodiversity values.
To meet this
standard,
development must
avoid ‘red flags’
(defined
unacceptable
biodiversity impacts)
and offsets must
provide equivalent
biodiversity values to
those lost at
development sites.

Metric

The BBAM is an information and
decision-making tool. It provides
instructions for information
required. This includes:



identification of native
vegetation types, and
endangered ecological
communities (EECs)



information on measures to
avoid and minimise impacts



assessment of current and
likely changes to vegetation
condition



connectivity and other
landscape- scale parameters



threatened species surveys

The BBAM assigns a number
and type of biodiversity credits to
represent the biodiversity that is
assessed to be impacted. These
are matched to biodiversity
credits that the BBAM assesses
to be generated at a biobank
(offset) site through management
actions.

Chief Executive OEH (or
delegate) approves biobanking
statement.
Consent/determining authority
then assesses application without
regard to biodiversity.

If a proposed development will
impact on a red flag area, the
Chief Executive OEH may
approve a red flag ‘variation’
(development can go ahead) if
the ‘improve or maintain’
standard is still met (Part 2, s 3
(4) TSC (Biodiversity Banking)
Regulation 2008). For this to
occur, information must be
provided by the proponent to
demonstrate certain criteria have

179

179
179

Method

Application

Environmental
standard

Metric or
non-metric
system

Information used to make
decision
where predicted to occur



whether ‘red flag areas’ are
impacted.

It is also underpinned by
databases, such as the
Threatened Species Profile
Database, which help inform the
above information gathering.
Environmental
Outcomes
Assessment
Methodology
(EOAM)
(NV Act)

Broadscale clearing
of native vegetation
for agricultural
purposes

Proposed clearing
must improve or
maintain
environmental
outcomes for
relevant
environmental values
[water quality,
salinity, biodiversity
and land degradation
(soil)].

Metric

This includes:

The benefits from
any offset are taken
into account in
assessing this.

Private Native
Forestry (PNF)
Code of Practice
(NV Regulation)

www.bakermckenzie.com

Approval of forestry
operations on
private land

Broadscale clearing
for the purposes of
PNF is taken to
improve or maintain

Uses a computer-based decision
support tool to facilitate the
assessment of biodiversity, water
quality, salinity and land
degradation impacts and
benefits.

Non-metric



identification of vegetation
types and EECs



assessment of current and
likely changes to vegetation
condition



connectivity and other
landscape- scale parameters



defining appropriate
management actions on the
clearing and offset sites for
biodiversity, salinity, water
quality and land degradation.

Relevant PNF Code of Practice




NSW Wildlife Atlas
Old-growth and rainforest

Rules used to make decision

Decision-maker

been met that, among other
things, prove the biodiversity
values being impacted are not
high and have been appropriately
mitigated.

Like the BBAM, the EOAM is a
decision support tool that allows
local environmental variables,
details of proposed clearing and
any offsets to be entered (into a
software program) to determine if
the proposed clearing maintains
or improves environmental
outcomes.

Minister’s approval is delegated
to Local Land Services

The NSW Environment
Protection Authority (EPA)
cannot approve a private native
forestry PVP unless the PNF

Minister’s approval is delegated
to EPA
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Method

Application

Environmental
standard

Metric or
non-metric
system

environmental
outcomes provided it
is carried out in
accordance with the
PNF Code of
Practice (cl. 22 NV
Regulation)

Information used to make
decision

Rules used to make decision

mapping
Where available, indicative
mapping and data on other
features such as threatened
ecological communities,
wetlands, and steep slopes.

PVP adopts the PNF Code and
provides for the clearing to be
carried out in accordance with
the PNF Code, which sets the
minimum operating standards for
harvesting in private native
forests.

The FBA uses a similar
methodology to the BBAM. It has
similar information requirements,
as described above for BBAM.

Heads of consideration once the
offset requirement is identified

Decision-maker

EMERGING APPROACHES
NSW Biodiversity
Offsets Policy for
Major Projects (the
Offsets Policy) and
supporting
Framework for
Biodiversity
Assessment (FBA)

Major projects
approved under the
EP&A Act

No standard
specified for impacts
permitted

Metric

Minister for Planning (or
delegates)

Instead of red flags, the FBA
has certain defined ‘impacts
that require further
consideration’.
A Biodiversity Assessment
Report and Biodiversity Offset
Strategy are produced by
applying the FBA. These
documents are submitted along
with the development application.

Draft selfassessable codes
for:



clearing isolated
paddock trees in a
cultivated area



thinning of native
vegetation



clearing invasive
native scrub.

(NV Regulation)
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Low-impact
clearing of native
vegetation

Proposed clearing
must improve or
maintain
environmental
outcomes for
relevant
environmental values

Metric

The proposed codes outline
practical instructions on what
vegetation can and cannot be
cleared. They also detail how
much and under what
circumstance clearing of native
vegetation can occur. If clearing
is consistent with one of these
codes, approval in the form of a
PVP will not be required.

Application of code will
determine whether clearing
can be undertaken

Self-assessment by landholder

Further self-assessable codes
planned for development include:
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Method
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Application

Environmental
standard

Metric or
non-metric
system

Information used to make
decision



environmental works for
groundcover rehabilitation
and soil protection



clearing of feral native
species



clearing of mulga.

Rules used to make decision

182

Decision-maker

182
182
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