
Residential Tenancies Act Review

Responses to questions in the Options Discussion Paper

By David Dundas   


1. Do the proposed objectives meet the needs of the contemporary market and will they continue to do so into the future? 
Yes

2. What changes could be suggested to further tailor the objectives to the needs of all parties?
None needed

3. Which, if any, of the proposed terms should replace the current references in the RTA to landlord and tenant and why? 
The current terminology is widely understood and accepted.  If a change was to me made, under no circumstances  should the terms ‘lessor’ and ‘lessee’ be used as they are not clearly understood and have recently been removed from the REIV commercial lease for that reason.
I think landlords can continue to cope with the fact they are often referred to negatively in literature and the media, it is also widely accepted that landlord refers to a person (male, female or any other variation) who lets out a property.  A landlord is not necessarily the owner of property, for instance the landlord of a subtenant is the head tenant.

4. What other terms could be considered to replace the current references in the RTA to landlord and tenant, and why? 
Retain the current terminology. (see answer 3 above)

5. What costs or risks could arise from the changing the scope of the RTA to cover longer fixed term agreements as per option 3.1? 
The amount of a bond collected at the commencement of a long term tenancy will become insufficient to carry out rectification at the end of the tenancy given the likely inflation in costs across the life of such a tenancy.
Long term leases, while generally not a problem if both parties agree, could run in to difficulties when the property needs significant refurbishment.  Currently the landlord can vacate the property for this purpose, however under a long term tenancy the tenant would need to endure significant inconvenience.   A responsible landlord needs to carry out refurbishment from time to time in order to comply with the Act and optimise their investment.

6. What are the potential benefits of amending the RTA to cover longer fixed term agreements as per option 3.1? 
A benefit would be the simplicity of a less diverse range of laws covering residential tenancies.
 
7. What are any other relevant considerations or implications of amending the scope of the RTA? 
Amending the scope of the RTA will not automatically lead to long term leases as the agreement of both tenant and landlord will still be needed.  In the private rental market there currently seems to be little appetite from either side for long fixed terms.  Some tenancies become long term, but there is little evidence of either tenants of landlords wanting to bind themselves to fixed long term leases. 


8. What are the potential benefits and risks of developing an optional prescribed long-term lease as under option 3.2? 
It would provide security for those tenants and landlords who want it.
It is highly likely that tenants and landlords would overlook the consequences of such a lease if their circumstances change.
Potentially disputes relating to rent increases could be more prevalent as landlords may try to take advantage of the fact that the tenant is bound to a long fixed term.  
Major refurbishment of properties could become difficult.
If the legislation and lease are made more flexible than the current arrangements for leases of up to five years the exercise will be pointless.

9. What features should be included in a long-term agreement to provide the correct balance of incentives for tenants and landlords? 
The availability of options is advantageous to a tenant but leaves a landlord with uncertainty regarding the ongoing tenancy of the property.  Agents when advising landlords would need to inform them of this uncertainty. 
The lease and Act would need to provide for the rent to be varied in line with the market.
The lease and Act would need to provide for the bond to be increased over the life of the tenancy to reflect the increase in costs of rectification work. 

10. What features would not be appropriate for inclusion in a long-term lease agreement? 
Anything that makes such a lease more flexible in terms of the ability of either party to end it than is the case for existing leases of up to five years would be an unnecessary complication.  There is nothing that automatically comes about at the end of a five year time frame that justifies a variation in lease terms.  To have different conditions for longer term leases would add complexity to an already complex system. 
  
11. What are the potential benefits and risks of providing the option for tenants to extend fixed term lease agreements as under option 3.3? 
This provides flexibility for the tenant but not for the landlord.
There would need to be a process and timeline for taking up options.

12. What other relevant considerations are there for facilitating long-term leases for tenants and landlords who may be interested in this type of arrangement? 
Landlords are unlikely to offer longer term leases given the difficulty that can arise in enforcing the current breaches of duty and the fact there is still no proposal to have the payment of rent on or before the due date specified as a duty.  By committing to a long term lease the landlord, and as a consequence an agent, could be committing to years of a tenant not paying rent on time, not keeping the property clean, causing nuisance to neighbours and so on.  Given the difficulty in resolving matters of this type it would be a very risky step for an agent to recommend to a landlord that they engage in a long lease.

Also the current Section 64, while it is listed as a duty to not alter the property without the landlords consent, only requires that the rectification be done before the tenancy terminates.  Hence the landlord could have to endure many years of a property having been altered and in some cases made dangerous. The result could be that the tenancy comes to an end, the rectification hasn’t been done, the bond is insufficient to pay for the rectification, and the tenant doesn’t abide by a VCAT order and cannot be located for the enforcement of the order.  An agent would be unwise to advise a landlord to subject themselves to this type of risk.     

13. What additional information, if any, do you think should be included in the proposed information statement, other than the information outlined in option 4.1? 
None

14. If an applicant is unlawfully discriminated against at the application stage, what practical redress can the RTA provide, if any, particularly if the premises has already been let to someone else? 
None.  There could be a provision for a monetary penalty but this is not a practical redress as the applicant might still be without a home. 


15. Is the scope of the protection proposed in option 4.3 sufficient to address concerns around misuse of applicants’ personal information and, if not, what other measures are required? 
Imposing a privacy requirement in addition to the Privacy Act on landlords and agencies with a turnover of less $3mil is unacceptable as it discriminates against these landlords and agencies relative to other small businesses simply because they are engaged in the real estate sector.   

16. Should option 4.4 require a tenant to be offered a fee-free option rather than outright prohibiting a fee and, if so, why? 
No comment

17. Is there a reason why the measure proposed in option 4.5 should not be introduced in Victoria? 
No

18. Should each of the items of information listed in option 4.6 warrant disclosure before entering into a tenancy agreement, and should any other material facts be considered? 
Yes

19. Which factors are important or most likely to influence the tenant’s decision to enter into a tenancy agreement, and which are more appropriately dealt with in a condition report? 
Location, price, size, condition and facilities available are all likely to influence a tenant’s decision to apply.  While it would be desirable to supply comprehensive accurate information about the facilities available there are some barriers to this:
· How to determine what type of internet service is available without actually applying.
· Energy companies that deny the existence of some properties.
· The impossibility to testing whether appliances etc are in working order because electricity may not be connected.      
· The poor quality of information supplied by developers to purchasers. 
· The ability to an Owners Corporation to make decisions against the landlord’s wishes and negatively impacting on the tenant, for instance deciding to lease visitor parking to a member of the Owners Corporation. 

20. Would a prohibition on false, misleading or deceptive representations under option 4.7 have unanticipated consequences, or be unduly burdensome for landlords and agents to satisfy? 
For reasons such as those mentioned above it is not possible to always give comprehensive reliable information.   

21. Is option 4.8A or option 4.8B fairer for all parties, and why? 
Another option could be that the Act state that for the purposes of legal proceedings the landlords address can be care of the agent as per the tenancy agreement.  Companies, trusts and so on often use addresses that are not the address of the shareholders or the trustee, so changing the Act as suggested affords individual landlords some degree of privacy and safety without the need to engage in the expense of companies and trusts.   

However if the above suggestion is not possible 4.8B would be the preferred option.  Landlords often appoint agents so that they can be shielded from the harassment and threats that come from some tenants.  Many landlords may decide to no longer invest in residential real estate if they could not be assured this degree of privacy and safety.   

22. If a more comprehensive tenancy agreement was introduced in line with option 4.9, which requirements of the RTA should be included as prescribed terms and which should not be included? 
If it is in the Act it should be included in the tenancy agreement as there is some chance that the tenant and landlord will read the tenancy agreement but little chance that they will read the Act.

23. Should each of the prohibited terms listed in option 4.10 warrant inclusion in a blacklist, and should any further terms be included? 
The background to this part assumes that the balance of power is always in favour to the landlord. This is not always the case as it is determined by supply and demand.  In the case of an oversupply the power swings in favour of the tenant particularly if the landlord desperately needs the income to meet mortgage payments or pay living expenses.
The prohibited terms list is satisfactory.

24. Is there a reason why a contracting out offence, as set out in option 4.11, should not be introduced in Victoria? 
No

25. Is option 4.12A or option 4.12B preferable, and why?
Option 4.12B is preferable.  There is no point in having legitimate conditions but no way of enforcing them. 
 
26. Under option 4.12B, should the processes for a breach of duty apply equally to breaches of additional terms, or should the process for enforcing compliance with an additional term be different? 
Keep the process simple by applying the same breach of duty process

27. Under option 5.1, for breaches where the remedy requires the party to refrain from doing something, should the required timeframe to comply be immediate, as soon as practicable, or some other timeframe? 
The timeframe should be immediate as to do otherwise leads to the situation of saying to the tenant that they shouldn’t do a particular thing but in effect also saying it is okay to keep on doing it for another 14 days. 
Also the VCAT breach notice, unless it has been altered recently calls on the tenant to stop the breach or pay a dollar amount which suggests they can continue the breach as long as the money is paid.  This is clearly inappropriate in the case of many breaches.
 
28. Which option is preferable in terms of process for successive breaches of duty, and why? 
The preferable option has not been listed.  Retain the three strikes rule and allow VCAT to terminate before three strikes if the breach is sufficiently serious. 

29. What are the risks, if any, of unintended consequences arising with the measures proposed in options 5.2A, 5.2B and 5.2C? 
Option 5.2A is the equivalent of saying that it is okay to start breaching a duty again once the 12 months has expired, it is doubtful if the occupants of neighbouring properties who have suffered interference from a nuisance tenant would be appreciative of the tenant in effect being able to engage in a new round nuisance behaviour without any serious consequences.  
Option 5.2B removes any penalty for repeated breaches that are seen by VCAT as not being sufficiently serious to justify termination.  This would result in unenforceable breaches. 
Option 5.2C would make breaches unenforceable.

30. Which obligations of landlords and tenants should be subject to the breach of duty process beyond the current duty provisions – all terms in the prescribed tenancy agreement (if the prescribed agreement is made more comprehensive, as proposed)? What about additional terms to the tenancy agreement? 
A duty of the tenant should be to pay the rent on or before the due date.
The duty described in Section 64 needs to be rewritten as it only requires the tenant to rectify before the end of the tenancy which could be years away.
Reasonably clean needs to be more clearly defined to address matters such as mould, vermin, gardens and gutters.
A new duty should be that the landlord provides a set of keys for each tenant on the tenancy agreement.
Window locks should be specifically excluded from any need to be operated by a key. 

31. Which obligations of landlords and tenants should not be subject to the breach of duty process? 
If obligations are not subject to a breach of duty process they become unenforceable and unenforceable obligations are pointless.  The Act must contain practical, economical and efficient options for enforcement. 

32. Should the RTA differentiate between a breach of duty and a breach of contract, and what should be the remedy and process for enforcement in each instance? 
To distinguish between a breach of duty and a breach of contract seems to be an unnecessary legalistic distinction which only adds to complexity, cost and inefficiency.  Whether or not this distinction is made the important point is that VCAT must have the capacity to enforce both. 

33. Under option 5.3A, what would be an appropriate amount for a pet bond, and should the amount be calculated as equivalent to a number of weeks’ rent for the tenancy? 
A separate pet bond is an unnecessary complication as it will lead to arguments about whether the repairs or need for cleaning arises from the pet or something else.  If should simply be the case that if the property is unclean or damaged the tenant is liable for the rectification costs.  The fact the a property is more likely to have these issues if occupied by a pet or pets could be dealt with but the Act allowing for the landlord to request a higher bond at the time of agreeing to a pet, irrespective of whether that is at the commencement or during the tenancy.  It would be appropriate to relate this additional amount to a number of weeks rent in the case of low rent properties where the basic bond is also limited. In other cases where the amount of the basic bond is only limited by market forces, the amount of the additional bond should also not be limited at the commencement of the tenancy, however if being imposed due to a request during the tenancy the amount should be limited because of the unbalanced negotiating power of the landlord and tenant at that stage. 
The Act should specifically prohibited damage caused by pet from being deemed to be fair wear and tear.

34. How could the concern that introduction of a pet bond may disadvantage lower-income tenants with pets be addressed? 
As mentioned above the amount of the additional bond could be restricted in the case of low rent properties where the basic bond is restricted.  Pets cost money for such things as food and veterinary care.   The cost of accommodation is another factor that people need to take into account when deciding whether they can afford a pet. 

35. Under option 5.3B, what cleaning-related obligations would be appropriate for inclusion in an optional clause in the standard prescribed tenancy agreement? 
The way in which this option has been written is too prescriptive as it only requires the tenant to fumigate or clean the carpet.  Firstly the carpet may need both fumigating and cleaning not just one or other.  Pets can do arrange of other things necessitating cleaning, fumigation or repair, and the tenant should therefore be responsible for any cleaning or damage arising from the pet for example: damage and soiling for curtains, urine and faeces in the house and faeces in the garden, damaged insect screens, torn and/or stained curtains, scratched doors and so on.  

36. How should option 5.3A and option 5.3B distinguish between costs and cleaning related to the pet, and costs and cleaning related to the regular bond and state of the property? 
There should be no need to distinguish and to try to do so would simply make a difficult matter about which there are often disputes even more complicated.  Whether the need for cleaning or repair arises from the tenants, their pets or their visitors the tenant liable for the rectification so there is no need to distinguish.   

37. Would either, both, or neither of option 5.3A and option 5.3B be likely to incentivise more landlords to accept more tenants with pets? 
Neither of these would be an incentive.  Many landlords rightly predict that pets will increase the likelihood of a property being damaged and or dirtied, with some for the problems such as odours being very difficult to rectify.  They also know from experience the difficulty of achieving rectification through negotiation and VCAT. 

38. Is option 5.4 likely to facilitate reasonable compromises to be made in relation to pets in tenancies, and what other options could facilitate reasonable compromises? 
Anybody with any experience of VCAT would predict that in almost all instances VCAT would deem the clause unreasonable.

39. What criteria would be appropriate for VCAT to consider under option 5.4, and should any other criteria be considered? 
The only appropriate criteria to consider should be whether the pet is an assistance dog and the suitability of the premises to house such a dog. 

40. Under option 5.5, should seven days’ notice be required for a valuation as well as for a general inspection, or should seven days’ notice only be required for a general inspection? 
Seven days notice for general inspection is far too long.  One of the purposes of a general inspection is to establish whether the tenant is complying with the Act, for instance whether the tenant is using the property for an illegal purpose, is not keeping the premises reasonably clean or has installed a non compliant above ground pool.  Such a long notice period would provide the tenant with more opportunity to hide these types of breaches.
A valuation is not a requirement of the Act, but simply something the landlord needs for another purpose, so a seven day notice period is not inappropriate. 

41. Under option 5.6, is there a reason why a landlord should not be liable for any loss of the tenant’s goods caused when the landlord is exercising a right of entry? 
This would simply provide the tenant with an easy way to take revenge on the landlord.  They would simply need to move the item off site but retain evidence of ownership and make a claim against the landlord.  Given the risk of this happening the landlord would be wise to vacate the property before marketing it.  The consequence for tenants will be that long fixed term tenancies will continue to be rare and more tenants will be given notices to vacate.

42. Does option 5.7 sufficiently balance the rights of landlords and tenants where a property is being shown to prospective purchasers? 
Where the parties cannot agree, the Act needs to state that access can be had to the property to show it to prospective buyers not just to a buyer as it states at present.   Currently many agents show more than one buyer through during the same access.  VACT has determined this is in breach of the Act and has made substantial compensation orders because the Act says that access can be had to show a buyer through the property.  Showing more than one prospective buyer through during the same access is a way of minimising disruption to the tenant, but it is currently prohibited under the Act.

43. Should tenants be entitled to compensation for each inspection to show the premises to prospective purchasers, and should the RTA quantify that compensation in some way? 
For simplicity the Act could state a percentage of the rent as the amount of compensation payable for each access to show a buyer or buyers through the property.

44. Does option 5.8 sufficiently balance the rights of landlords and tenants where a property is being shown to prospective tenants? 
This proposal overlooks one of the deficiencies in the current Act which is the same as that described at answer 42 above.  Currently Act specifies that access can be had to show a prospective tenant, so showing more than one tenant through during the same access is a breach.  Showing the property for more than one prospective tenant during the one access is a way of minimising disruption to the tenant and should be provided for in the Act. 

45. Is option 5.9A or option 5.9B preferable for regulating entry to take advertising pictures where the property is being sold or re-leased, and why?

 Option 5.9B is clearly preferable as it gives VCAT a clear means of determining a dispute. 

46. Would option 5.10 capture arrangements that are not properly characterised as commercial short-term accommodation, or other arrangements that should not require consent? 
No

47. How should the arrangements in option 5.10 be defined, and should the reference to consideration be confined to monetary consideration? 
Restriction on assignment and subletting as they currently exist should not be overlooked in the scramble to do something about short term accommodation for consideration. 
Consideration could be in the form of a house swap arrangement, so it should not be confined to a monetary consideration.

48. What are the risks and benefits of permitting a fee for consent to parting with possession for consideration, as outlined in option 5.11? 
It is suspected that currently many of the fees charged for assignments are not the recovery of costs incurred by the landlord as provided for under the Act but are simply a fee charged by the agent.  Agents doing this are in breach of Section 49A of the Estate Agents Act because the agent does not hold “a written engagement or appointment” with the tenant.  For the agent to be recovering the fee as a cost incurred by the landlord Section 49A of the Estate Agents Act would also need to be complied with, the “engagement or appointment” which the agent holds with the landlord would need to contain “details of commission and outgoings that have been agreed”.  So the assignment fee would need to be on the engagement or appointment as a charge by the agent to the landlord.  It could then be recovered from the tenant as an expense incurred by the landlord in the assignment.    

49. Is option 5.12A or option 5.12B preferable, and why? 
These options ignore the relationship with Section 49A of the Estate Agents Act as described at Question 48 above. 
A deficiency in option 5.12A is that if the landlord has properly incurred costs and the agent has complied with Section 49A of the Estate Agents Act, those costs were negotiable under the terms of the Estate Agents Act.  Thus at the time of appointing the agent the landlord and the agent would be agreeing to a fee for which the landlord would be entitled to a refund from a tenant who was not a party to the agreement under which the fee was negotiated.  This could lead disputes about the reasonableness of the fee.
A fixed assignment fee would reduce the opportunity for dispute; however the agent would still need to comply with Section 49A of the Estate Agents Act.  The fee should be expressed as a percentage of the weekly rent, say fifty percent, which would overcome the fact that dollar limits prescribed in legislation become inappropriate over time. 

50. For option 5.12B, what would be an appropriate cap for a fixed assignment fee? 
Fifty percent of the weekly rent.

51. What other principles around compensation could be considered under option 6.1 to be codified into the RTA, to give greater guidance around reasonable lease break fees? 
It is unreasonable to prevent a landlord claiming a loss of rent where a vacate notice has been served on the tenant.  For instance if the landlord has given a 90 day notice to vacate at the end of the fixed term because no further  term will be provided for (Section 261) the landlord has still incurred a loss if they cannot rent the property for the remainder of the fixed term.  The tenant and the landlord contracted for a fixed term and the tenant is breaking that agreement. 

It should be explicitly stated that the lease breaking tenant is required to continue to pay rent until such time as the property is relet or the fixed term ends, whichever is the earlier. 

It would also be beneficial if the Act explicitly stated whether it is the responsibility of the landlord or the lease breaking tenant to attend to the day to day care of the property, such as cleaning and gardening, until such time as the property is relet or the fixed term comes to an end, whichever is the earlier.  

Letting fees and advertising costs vary from property to property depending upon what is negotiated and has been recorded in the landlord’s appointment of the agent.  This leads to uncertainty when lease breaking arises.  An appropriate level of disclosure would for the prescribed lease to require a statement of the amount of any letting, advertising or other expense payable by the landlord in relation to the tenancy.

52. How can fixed lease break fees strike a balance between acknowledging the commitment of the lease that has been broken, and compensating for the actual loss incurred by the landlord? 
A fixed fee is not appropriate as the additional expenses incurred by the landlord vary from property to property due to agent’s fees being negotiable.  Declaration of the letting costs in the lease as suggested at Question 51 above would inform the tenant of potential costs associated with breaking a lease.    

53. Should the optional fixed lease break fee in option 6.2 be a set amount, or should the RTA prescribe a method for calculating the fee in proportion to the remaining term of the lease? 
The RTA should prescribe a method for calculating the fee proportionate to the remaining term of the lease.

54. Should the optional fixed lease break fee in option 6.2 be higher for long term leases discussed in chapter 3.2, and if so, what factors should be relevant? 
A fixed lease break fee is not appropriate for the reasons mentioned at Question 51 above. 

55. How can the RTA provide appropriate incentives for a landlord to find a new tenant promptly once a lease is broken? 
This question seems to overlook the fact that it is the tenant who is breaking the contract, yet the focus is on trying to get the landlord to rectify the matter to benefit of the tenant. An incentive already exists in that the tenant can make an application to VCAT to have the lease terminated early because the landlord has not made reasonable attempts to mitigate losses.  Perhaps an additional incentive could be that the outgoing tenant be required to pay the full reletting costs rather than just a pro-rata amount. 

56. What are the risks, if any, of unintended consequences arising under option 6.3? 
I cannot identify any unintended consequences.

57. Is two weeks’ rent an appropriate cap for compensation to the landlord in cases of tenant hardship as provided in option 6.4, should compensation be capped at some other amount or waived altogether, or should VCAT retain discretion to award compensation on a case by case basis? 
It is likely that the circumstances around these cases could vary widely, so VCAT discretion should be retained.

58. Are the special circumstances outlined in option 6.5 appropriate, and should there be any additional grounds on which a tenant can end a tenancy without compensation? 
It is not possible for a landlord to know at the commencement of a tenancy that they will need to sell the property during the tenancy, so giving the tenant the ability to end the lease at 14 days notice in these circumstances is unreasonable and would be a another barrier to landlords offering long term leases.  An alternative could be that the tenant could give 14 days notice if the landlord decided to commence marketing the property within six months of the commencement of the fixed term without having first disclosed this to the tenant.

59. Which of the alternative options outlining procedures for dealing with goods to be stored best balances the interests of landlords and tenants?
The current system works well with the exception of the prescription re advertising and method of sale, so 6.6C is the preferred option.

60. Under option 6.7, to what extent should the RTA set out the reasonable steps a landlord must take to attempt to notify a former tenant about goods left behind? 
The Act should not prescribe what would be reasonable steps to notify the tenant, as what is reasonable could change over time.  The last twenty years have significantly changed communication options and we don’t know what the future holds.  Also privacy legislation could increase or reduce options just as it has done in the past.  Being too prescriptive leads to the current situation where there are inappropriate requirements regarding advertising and method of sale of abandoned goods. 

61. In what circumstances are landlords most in need of assistance from CAV for advice and assessments in relation to goods left behind? 
CAV assessments are a protection for landlords and tenants and potentially contribute to fewer matters ending up in VCAT.   So while there is a cost, the assessments potentially contribute to savings in another area.  

62. Under option 6.8, should landlords be under an obligation to contact CAV in the outlined circumstances, and if so, how should the obligation be framed and what should be the consequences of non-compliance?
It would be in the interest of the landlord to contact CAV as it would provide some degree of protection in the case of subsequent litigation however CAV should be required to give written and not just verbal advice.

63. Which option most fairly balances the needs of tenants in limiting the upfront costs of entering a tenancy, and for landlords to have security that tenants will meet the costs of damage to the property or unpaid rent? 
The options all seem to favour the tenant.  The market could be allowed to determine the amount of the bond just as it does in the case the case of the rent.  If the landlords seek too much bond they will have trouble letting their properties and will have to adjust their expectations just as they have to with rent.

64. Would any of the options for limiting maximum bonds and rent in advance result in unintended consequences?
Limiting the amount of the bond could cause some landlords to decide to not offer properties for rent.  Also it may reduce the diversity of properties available in the rental market with those where landlord perceives a high risk of damage being withdrawn.

There is however a sound reason for limiting rent in advance because of the extreme provisions contained in Section 268 of the Act.  This section allows a mortgagee in possession to terminate a fixed term tenancy with 28 days notice.  In this circumstance the tenant would be left in the position of trying to get a refund from a former landlord in financial difficulty.

Another reason for limiting rent in advance is that it removes regular cash flow that can be used for repair and maintenance matters as they arise.  This in turn creates problems for agents and tradespeople.

65. How well does option 7.2 address stakeholder concerns about delays to bond repayments when all parties are in agreement? 
This would be satisfactory if the time line was 10 business days, rather than 14 days, as it makes better allowance for public holidays in particular at Christmas and Easter.

66. Which option/s do you prefer for facilitating bond repayments when parties cannot reach agreement, and would you suggest any changes to improve the operability of the option? 
To require the landlord to have supplied all quotes and or receipts to the tenant prior to applying to VCAT is unrealistic in the timeframe proposed.  The landlord should however be required to provide quotes to the tenant prior to the VCAT hearing, so there is still the opportunity for the matters to be resolved prior to the hearing and the application could be withdrawn.

If the landlord has not made an application to VCAT within the prescribed time, say 10 business days, the tenant should be able to apply directly to the RTBA for a refund of the bond, with the RTBA confirming with VCAT that no application has been received from the landlord.  The repayment of the bond in this circumstance should not prevent VCAT from allowing the landlord to make a later application for compensation.

67. Are the additional protections for tenants under option 7.3C necessary and/or fair, or is the administrative simplicity and balance of the NSW model preferable? 
The option described at Q66 above is superior. 

68. What are the benefits and risks of restricting rent increases to once per year? 
There is little interest in increasing rent more frequently than once per year.  Such a restriction would presumably reduce the appeals that consume CAV and agent resources.  It would reduce the likelihood of tenants being lured into a tenancy by an attractive rent, only to be advised four months later of a major increase to market level.  On the other hand, if there was a period of extreme inflation in rent values landlords would be disadvantaged. 

69. Are there any unintended consequences from requiring landlords to disclose how rent will be set during a fixed term tenancy? 

A formula for adjusting rent could, in the case of a very long term tenancy or in case of major inflation or deflation of rents lead to a rental figure very out of line with market.  Therefore there would need to be some point in the tenancy were there could be a review to market as is the case with retail and other commercial leases.  Of course a review to market can have one of three outcomes, an increase, remain the same or a reduction.

A formula that relates rent increases to the CPI would not solve this problem, as not all sectors of the economy change at the same rate.  For instance in recent years houses in Melbourne have shown massive increases in prices despite the CPI figures for the same period being very low.

70. Would option 7.6 appropriately balance the interests of landlords and tenants in regulating rent payment fees? 
Yes

71. Are there any unintended consequences that could result from requiring landlords to accept Centrepay payments? 
A small number of landlords may be less likely to let properties to recipients of Centrelink payments.

72. In your view, should the new RTA regulate rental bidding? 
Yes
 
73. Which option for regulating rental bidding do you prefer, and why? 
Option 7.8B would be preferable as it would simplify the work of agents and lead to the quicker processing of applications thereby benefitting both applicants and landlords. 

74. Would option 7.8B unfairly restrict a tenant’s ability to offer a rental bid? 
Rental bidding is often use by applicant to blind landlords to other factors that work against them being the best applicant.  A ban on rental bidding levels the playing field a little more for tenants and would stop the development of something like the underquoting that plagues the real estate sales sector.

75. Does the requirement for providing the tenant with a condition report on or before the day they move in give the tenant sufficient time to determine whether vacant premises are suitable for occupation? If not, should the RTA be more specific – for example, should the RTA specify that the report must be completed and provided to the tenant a specified number of days before they are due to take possession of the premises? 
This would increase the time between tenancies, therefore reducing landlord income and would have an overall impact on the availability rental accommodation because of properties being held unoccupied for longer periods.  

76. Alternatively, should the condition report be completed at the time the tenant is presented with a tenancy agreement for signing? Are the premises likely to be vacant at that time so as to enable an accurate condition report to be completed? 
This is impractical as properties are frequently relet before they have been vacated. 

77. Do the proposed changes to the contents of the condition report strike a balance between relevance and ease of completion? Should more details be included (such as water and power meter readings)? 
It is not possible to determine whether telecommunication services and the internet are working without attempting to connect these services.  Also the Act currently does not require the landlord to supply these services.
To determine whether a property meets some type of water and energy efficiency requirements would require the landlord to engage relevant professionals, thereby adding further costs in the provision of rental accommodation.  Water and power meter readings are not a matter for the landlord.  Water and power, if separately metered, is supplied under contracts between the service provider and tenant, otherwise they are paid for by the landlord.     

78. What property features particularly relevant to other tenure types should be documented in a condition report? 
No comment.

79. Is five days after occupation too long a period for allowing the tenant to complete and return the condition report? 
No

80. Does the proposed inclusion of photos in the report mitigate the risk of disagreement with the contents of a condition report? 
Photographs are beneficial.

81. Are the proposed condition reporting triggers adequate? Should a condition report be required more or less often? 
It is not possible to completely and accurately report on the condition a property while it is still occupied, for instance heavy furniture items and tenant’s personal possessions could be hiding damage to or deterioration in the property. 

To properly complete a condition report is a very lengthy process.  There is no point in completing one at the time of a routine inspection, and as stated previously it is physically impossible in the case of an occupied property.   

The review of the Act needs to address issues of the assignment of leases, particularly in the case of “share houses”.  A condition report while a property is still occupied is unachievable and therefore goes no way to addressing issues with share houses and the related lease assignments.

A condition report at the time of an assignment of lease due to family violence is impractical as mention above.  Another way of dealing with any compensation is these types of lease assignments needs to be developed just as it does in the case of share houses.

A condition report should only be required to fulfil the following purposes:
· Document the condition of a property at the commencement of a tenancy, but not where there has been a lease assignment involving continuous occupancy of the property. 
· Report any repair and maintenance issue identified at the commencement of the tenancy. 
· Serve as evidence of the condition of the property at the commencement of the tenancy in the case of a dispute at the end of the tenancy. 
The requirement for a condition report should be unrelated as whether a bond was collected as a compensation claim can be made whether or not there is a bond.
 
82. Other than the current test of reasonableness, and the proposed Director’s guidelines, what other factors might VCAT consider when assessing whether a property has been provided or left in the condition required by the RTA?
· Lawns mown
· Garden beds free of weeds not just “tended to” as suggested
· Oil and grease spills cleaned including on driveway and car parking areas
In addition it needs to be defined who is responsible for gutter cleaning.  

83. Is the age and character of a property relevant to determining whether it could reasonably be considered to be clean and in good repair? 
The “age and character” of a property has nothing to do with whether it is clean and in good repair.  A property is either clean and in good repair or it is not.  To suggest otherwise creates the challenge of defining how the age and character of a property can acceptably impact on its cleanliness and state of repair.  

84. What specific tailoring of the options is required to assist the parties in alternate tenure types? 
No comment.

85. In practice, would the requirement for deadlocked external doors improve security in rental properties? 
Yes it would improve security, but only if used in the way intended.  However if used in the way intended a door that is deadlocked while the property is occupied increases danger in the case of fire or an attack on an individual in the property.

86. What other security measures (for example, lockable screen door, sensor lighting) could landlords reasonably be expected to provide?
Existing minimum standards are satisfactory however it needs to be made clear that window locks don’t need to be key operated.
Landlords are free offer properties with more security features and of course seek higher rent than would otherwise been the case.  Tenants are free to seek out those properties with features they desire beyond the minimum standard. 

87. Could these options be applied to other tenure types without significant adaptation? 
No comment.

88. In light of available evidence on current property conditions, how difficult would it be in practice for a property to achieve compliance with basic minimum standards prior to lease? 
A significant proportion of older properties would not meet these requirements, for example electrical safety switches and energy efficiency features.  Given that considerable expenditure would be involved to achieve compliance many landlords would resist engaging in this expenditure particularly as some of the properties concerned may be near to the end of their economic life.  

89. Is there any overlap between the duties relating to good repair or reasonable cleanliness and, if so, should those particular requirements instead be dealt with through the earlier guidelines in option 8.8? 
Good repair and cleanliness has been dealt with earlier.  This section is about the amenities in the property, not whether the property and those amenities are clean and in good repair. 

90. Do any of the features listed go beyond basic standards and, if so, could they be addressed through other means (for example, by permitting particular modifications or via the tenant adopting their own solution – such as a portable air conditioner)? 
A smoke alarm is not necessarily adequate, as depending on the design of the building more than one may be necessary.
Provision for a plug in heater should be an adequate minimum standard.
Adequate electrical sockets is a too imprecise standard.
Electrical safety switch is a higher standard than applies to old non rental housing stock.
Energy efficiency standards, depending upon what they are, could be very difficult to achieve and would probably require professional assessment at significant cost.  This would be a case of imposing a higher standard on rental properties than applies to other existing housing stock.   

91. What is an optimal transition period for ensuring that landlords have adequate time to bring their properties up to any legislative standards? 
Compliance with any standards that are developed should only be required before the commencement of the next tenancy.  The landlord made the decision to let the property under the current standards, so to impose new standards before the landlord can make a decision as to whether or not to leave the property on the rental market is unreasonable.  
 
92. Should a landlord be able to lease out a property that is fit for habitation, clean and has working features, regardless of whether it meets any other standards? 
This depends entirely on the terms under which any other standards are imposed.  For instance a clean property with working features but no smoke alarms should not be used as a residence under current law.  

93. Would allowing conditional non-compliance with any standards undermine or weaken the landlord’s incentives for addressing defects in their property?
Again it depends entirely on the way in which the law is framed.  With the exception of a staged implementation it is hard to envisage how conditional non compliance could work.   

94. Would the proposed additional remedies and protections against eviction encourage tenants to take possession of properties that are in poor condition at the start of a tenancy? 
Yes

95. Does the proposed list of maintenance activities accurately reflect common practice in different tenure types? 
Yes, however it should be made explicit that the tenant is responsible for maintaining any modifications they have installed irrespective of whether it has been done with or without the approval of the landlord.

96. Are additional measures needed to prevent tenants from being required to take on onerous maintenance activities? 
No

97. Under what circumstances would it be acceptable for the landlord and tenant to agree to different maintenance arrangements? 
Cannot think of any, this would provide an opportunity for dispute and the possibility that VCAT would not enforce these contractual agreements. 

98. Would the proposed options support the most critical types of modifications? 
Yes

99. Are there any advantages to retaining a requirement to seek the landlord’s consent for all modifications? For example, does this promote better relations between the parties, or avoid unnecessary disputes?
It is a simple requirement that can help to reduce the likelihood of future disputes.
 
100. Are there any disadvantages to continuing to strictly regulate modifications in other tenure types? 
No comment

101. Would the use of a suitably qualified person reduce landlord concerns about approving a modification?
Yes 

102. Should tenants be able to dispute the imposition of a supply related charge in social housing? 
No comment

103. Should the list of fees and charges borne by landlords also include pump out charges for septic tanks?
 My understanding is that septic tanks don’t need to be pumped out annually, so they would not need to be pumped out during each tenancy, making it more appropriate that the cost be borne by the landlord.  
The list of charges to be met by the landlord includes water that is not separately metered.  Potentially this could mean that properties where the only water is tank water would require the landlords to pay to refill the tanks but at the same property the landlord would not have to pay to refill the gas cylinders.  Issues relating to properties that are not connected to a mains water supply need to be addressed specifically.

104. If park / site owners were able to recover supply or usage charges for bulk metered utilities, what types of information would they base their calculations on?
No comment.
 
105. Under what circumstances would telecommunications infrastructure not amount to a capital improvement? 
The issue of landline connections is complicated by the behaviour of telecommunications companies and this aspect has not been addressed in the options paper.  While a property may have had a landline connection under a previous tenancy it doesn’t mean that the it still has such a connection as the telecommunications companies choose at some stage, without any landlord involvement, to sever the connection meaning that there is a reconnection fee payable in the case of a new tenant wanting a landline connection.  To me this looks like a money making exercise by telecommunications companies.    

106. Does damage need to be defined in the RTA, or would the proposed guidelines suffice? 
Damage needs to be defined.  Also damaged caused by a pet should be specifically excluded from being treated a fair wear and tear.  

107. Would the proposed rewording of the tenant’s duty make it easier for the parties to understand what is expected in terms of the tenant not damaging the property? 
Probably not as people choose to interpret things in a way that suits them. 

108. Apart from email, what other effective communication channels could be used to ensure that landlords or property managers are able to contact tenants in order to ensure that any issues relating to unrepaired damage is resolved? 
As it is possible that means of communication may continue to change over the life of a revised Act the legislation should not be specific about the means of communication.  Also, the fact that there is a means of communication with a tenant doesn’t necessarily mean that a matter will be resolved.    


109. Would the proposed options encourage landlords to respond promptly to a request for a repair? 
Yes.

110. Would the proposed changes in option 8.32 improve the existing process for handling repairs? What other changes would promote the timely resolution of repairs disputes, and give VCAT or another dispute resolution service access to all relevant information? 
The proposed changes would be an improvement. I cannot think of other appropriate changes.   

111. What unanticipated impacts would these options have on either party? 
The implementation of a repair bond is likely to disturb many landlords and I struggle to see how it could be enforced efficiently. 

112. How well would these options translate to other tenure types? 
No comment. 

113. Are any further options needed to ensure that requests for repairs are reasonable?
I cannot think of any. 

114. What other related issues ought to be canvassed if an inter-governmental project like the one described in option 9.1 were to be convened? 
Share houses, i.e. where a number of unrelated people share the same tenancy, are not really an emerging form of tenancy but are fraught with difficulties.  The Act in its current form overlooks this type of tenancy and the proposals in the Options Paper do almost nothing to address the problems.  The only reference I could find was the impractical one of suggesting that a condition report be completed when only one of the tenants is the share house is being replaced i.e. the lease is being assigned to a new combination of tenants, including some who are continuing and some who are new.  

115. Are there any concerns with permitting registered housing agency buildings to be declared as rooming houses, in the manner outlined in option 9.2? 
No comment.

116. What are the risks, if any, of unintended consequences arising if the clarification in option 9.3 were introduced?
To propose to penalise people because they ought to have known something is extreme.  The landlords and the agents are not the regulator, CAV and Councils have that role. 
 
117. What evidentiary issues, if any, would be raised if the clarification in option 9.3 were introduced? 
Proving or disproving that somebody ought to have known something could be an interesting exercise.

118. Could option 9.4 result in better enforcement outcomes in the rooming house sector? 
The fact the rooming houses appear to be regulated by both Councils and CAV seems to be an unnecessary complication.  If Councils already have and are to retain these inspection powers that should be enough.

119. What evidence is there of operators using a building as a rooming house without the consent of the building owner, and causing detriment to residents? 
I don’t have any

120. What other measures could be considered to prevent rooming house operators from using a building as a rooming house without the consent of the building owner? 
I cannot think of any.

121. What outcomes would arise under option 9.5 for current occupants of rooming houses, for operators and for the rooming house sector more broadly? 
No comment

122. Should the cap on rent payable for termination without notice of a residency agreement with a specified occupancy period under option 9.5 be increased from 2 days’ rent, and if so, what would be an appropriate cap? 
No comment

123. Are there rooms in rooming houses that would still require the provisions of Part 2 rather than Part 3, if the measures in option 9.5 were introduced with scope for exemptions? 
No comment

124. Are there any other factors that would need to be considered for fixed-occupancy residency agreements under Part 3 of the RTA? 
No comment

125. Does the ratio for determining which self-contained apartments are ‘rooms’ under the RTA need to be changed, and if so, how? 
No comment 

126. Where should house rules be displayed in a rooming house – in residents’ rooms, at the entrance, in one or more common areas, or some combination of these – and why? 
No comment
 
127. What matters would be most suited for inclusion in model rules under option 9.7, and what types of rules are not appropriate? 
No comment

128. How can model rules best accommodate the diversity within the rooming house sector, or should there be different model rules for different segments of the sector? 
No comment

129. Are these any concerns with the measures proposed in option 9.8?
No comment 

130. Does option 9.9 sufficiently balance the rights residents with the responsibilities of operators with regard to the frequency of general inspections of a resident’s room? 
No comment

131. Should the notice period for a two-monthly general inspection of a residents’ room be extended to 48 hours under option 9.9, or is 24 hours adequate?
No comment
 

132. Are there any concerns with permitting operators to charge a resident for water consumption if the room is separately metered, in the manner outlined in option 9.10? 
No comment

133. Are these any concerns with amending the rooming house minimum standards in the manner outlined in option 9.11? 
No comment

134. Under option 9.12, should the RTA specify how an operator must comply with the requirement to ensure external mail is sorted into the internal mail boxes? 
No comment

135. In the alternative to option 9.12, what other measures, if any, could be introduced to protect the security of residents’ mail? 
No comment

136. Does option 9.13 adequately balance the interests of the resident in question and the interests of other residents in the rooming house? 
No comment

137. Are there legitimate circumstances in which conduct ‘near’ a rooming house should be captured by this duty owed by residents? 
No comment

138. What are any risks or costs associated with the proposed additions to CAV’s information and advice service? 
No comment except to say that the CAV material available on line is already very good.  

139. Taking into account CAV’s existing education programs and initiatives targeted to different groups in the residential sector, what other options would contribute to raising awareness of rights and responsibilities and thereby assisting dispute prevention and independent resolution?
Currently people can work as a property manager employed by a licensed estate agent after completing what is commonly referred to as the Agents Representatives Certificate which involves doing just three units of a Certificate IV in Property Services (Real Estate).  This course of study is not sufficient to equip people to carry out the complex and challenging role of a property manager. 

140. What are any risks or costs associated with extending CAV’s Frontline Resolution and conciliation services to landlords, property managers, and rooming house and park operators? 
No comment

141. Where the landlord has a dispute with their tenant or resident, what other options would contribute to: 
· early intervention and prevention of disputes escalating? 
· constructive resolution of disputes and preservation of tenancies? 
· early referrals of vulnerable and disadvantaged tenants and residents, and tenants and residents experiencing financial difficulties to appropriate specialist services? 

I  cannot identify any.
 
142. What are the costs and risks, if any, associated with a specialist administrative dispute resolution service that provides binding orders? 
This proposal adds complexity to an already challenging system and should therefore be avoided.

143. What other features or functions if any, should be delivered by a specialist administrative dispute resolution service to ensure that outcomes that are fair, fast, informal, and provide certainty to the parties in a non-adversarial environment? 
This would be a duplication of VCAT and should be avoided.  We should be striving for a less complex system not a more complex one. 

144. If a specialist administrative dispute resolution was introduced in Victoria, who should it be delivered by and how should it be funded? 
If it was to be done it should only be as a replacement for VACT, so perhaps VACT acting a slightly less formal and erratic way would be the solution.

145. What further information is required to determine the extent to which there is a problem with the quality of VCAT decision-making? 
Because of the lack of accountability within VCAT and the apparent lack of any complaints handling process there is unlikely to be useful data available, meaning that the current anecdotal evidence is all that can be relied on.

146. Would the features of re-hearing process at VCAT as outlined in option 10.4A address the concerns relating to the quality of VCAT decision-making?
This process while an enhancement still leaves the “judicial members” doing whatever they wish without even having to provide the most basic of reasons for decision unless specifically requested to do so.

147. What are any other features or mechanisms that would address the issues and be effective for both VCAT and the parties to a dispute?
There currently is no apparent process for dealing with complaints about VCAT members, so a member who has lost the capacity to make logical decisions or behave in an appropriate way is unlikely to be identified and acted upon.   So in addition to a rehearing process it would be beneficial to have a complaints handling process that was not focused on overturning decisions but instead on improving future decision making and behaviour.    

148. What are the disadvantages, if any, of introducing civil penalties under the RTA? 
In a number of areas, not necessarily RTA, CAV has significant power but there is not a lot evidence of the use of that power.  The availability of additional penalties is pointless unless it is accompanied by willingness and the resources to apply the penalties.
 
149. Which of proposed additional powers would most assist in addressing non-compliance? 
No comment

150. Are there any other powers or approaches that should be considered? 

No comment

151. What are the potential benefits and risks of introducing a termination order process to the RTA?
The termination order process would turn some cases in a legalistic dispute where none existed previously.  This would occur where the tenant accepted that they had committed a serious breach and were therefore prepared to vacate, under the proposal they would instead be directed into a legalistic process encouraging them to dispute the matter.  Also the tenants would be remaining in properties longer potentially continuing with the breach such as further destruction of the property or the endangerment of people in neighbouring properties.
If the VCAT process allowed for a tenant to reopen a matter where they had not attended the hearing the occupancy would continue even longer with for instance an extended period of terror imposed on neighbours.   
 
152. What alternative options are there to provide an appropriate level of checks and balances in cases of at-fault evictions without creating undue burden or barriers to legitimate tenancy terminations for landlords?
The system that we have, while it has may faults, is superior to one that encourages tenants to remain in properties in many cases committing serious breaches while the a VCAT process takes place. 

153. What are the potential benefits and risks of expanding VCAT discretion to make possession orders and requiring a pre-eviction checklist as under option 11.2? 
If the aim of a checklist is to increase the chances of appropriate evidence being presented at VCAT then it would be worthwhile.    Expanding VCAT discretion will only allow for further erratic decision making with tenants and landlords participating in a lucky dip with some decisions being made of the basis of the mood, personal values, the biases and so on of the VCAT Member. 
As tenants become aware that they can continue to get away with not paying rent there will be even more VCAT cases simply trying to get the rent paid.  

154. What alternative options are there to ensure VCAT decisions regarding possession adequately take into account the reasonableness of the termination and the hardship of the tenant? 
The number and the nature other actions including VCAT hearings that have already taken place in an attempt to achieve compliance should be an important consideration.  There should be a point where it is deemed that enough VCAT time, landlord time and money ,and agent time has been wasted in trying achieve compliance.  

It also needs to be recognised by VCAT that while landlords sometimes give unreasonable notices to vacate, some tenants exploit the system in the abuse of their tenancy.  

155. What are any alternatives to clarifying the type of damage and the circumstances under which the damage is caused that would appropriately constitute grounds for immediate termination? 
Intentional and reckless damage is always serious simply because it was intentional and reckless.  The only matter to be determined should not be whether the damage was serious but rather whether it was intentional and/or reckless   
The Option 11.3 in relation to injury is unsatisfactory as it only imposes significant consequences on the tenant if their injury of one or more of the people specified is serious, this could lead to an interpretation that if tenant physically assaulted the agent but the resultant injury was not serious there would be no adverse consequences for the tenant and the agent have to continue to deal with the tenant. 

156. What are any potential benefits and risks of requiring a termination order from VCAT in lieu of giving a notice to vacate?
This process will delay terminations in those cases where the tenant would have vacated the property in line with a legitimate vacate notice.  Under the proposal they will be compelled to go through the VCAT process with and unknown outcome for tenant and landlord.
 
157. What are any alternative considerations or procedures that would be appropriate for terminations for damage? 
Landlord to issue a vacate notice and apply to VCAT for a possession order in case the tenant does not vacate in line with the notice.  If it proceeds to a hearing VCAT could decide whether the notice was justified. 

158. What are the potential benefits and risks of amending the language and scope of the provisions for danger?
 Option 11.5 is faulty in that it only refers to matters happening “on the premises”.  Clearly this is unlikely to deal with acts against neighbours as they are unlikely to be on the premises.  Also incidents involving agents and tradespeople could happen on street in front of the property, in the agent’s office and so on.  It should simply be enough that the contact between the victim and the tenant arose as a result of the tenancy, the location of the incident should be irrelevant. 

159. What are any alternatives to clarifying circumstances under which a tenant had caused danger to another person that would constitute grounds for termination?
See answer to Question 158.

160. What are potential benefits and risks of removing VCAT’s discretion to make possession orders based on the likeliness of a recurrence of the behaviour?
Despite the fault in Option 11.5 as detailed at Question 158 it is a significant improvement on the current situation of VCAT trying to predict whether the action will be repeated.  Past behaviour is a good predictor of future behaviour and this is what will cause the victim to feel that they are in continuing danger.

161. What are the potential benefits and risks of requiring termination by application to VCAT? 
This process will delay terminations in those cases where the tenant would have vacated the property in line with a legitimate vacate notice.  Under the proposal they will be compelled to go through the VCAT process with an unknown outcome for tenant and landlord.

162. What are any alternative considerations or procedures that would be appropriate for terminations for danger? 
See answer to Question 158.  

163. In what circumstances, if any, is it appropriate for a resident who was served a notice to leave on reasonable grounds to be permitted to resume occupancy, and how can the landlord/operator ensure the safety of other residents against future harm from that resident? 
No comment

164. Should a landlord or operator be able to serve a notice to leave on a resident due to the conduct of their visitor in the manner proposed in option 11.8, or should this ability be confined to particular circumstances? 
No comment
 
165. Is there any other practical information that should be included for a suspended resident on an updated notice to leave, other than the information noted in option 11.9? 
No comment

166. Are there any practical issues that arise for landlords or operators, suspended residents and their representatives under the proposal in option 11.10?
No comment

167. Under what circumstances may it be necessary to adjourn an application under option 11.11?
No comment

168. What is an appropriate notice period for termination for disruption? 
No comment 

169. What are the potential benefits and risks of removing VCAT discretion to make possession orders based on predictions of future behaviour? 
Past behaviour is a good predictor of future behaviour but at present the offender can get away with simple saying they won’t do it again.

170. What are the potential benefits and risks of requiring a landlord to apply for a termination order from VCAT as described under option 11.14?
This process will delay terminations in those cases where the tenant would have vacated the property in line with a legitimate vacate notice.  Under the proposal they will be compelled to go through the VCAT process with an unknown outcome for tenant and landlord.

171. What are any alternative considerations or procedures that would be appropriate for terminations for disruption? 
No comment

172. What is the period of time following the due date for rent payment that would be appropriate before action can be taken to negotiate a repayment plan or to terminate a tenancy for non-payment of rent? 
7 days

173. What alternative options are there to incentivise or facilitate timely payment of rent?
Specify the payment of rent on or before the due date as duty, if this duty is breached three times a possession order can be obtained.  Landlords would be discouraged from entering into this process lightly due to the costs involved.  These costs include VCAT fee, representation costs, warrant fee, locksmith charges, a period of vacancy and reletting costs.    
 
174. What are the potential benefits and risks to removing payment of rent a duty from rooming houses and applying the relevant protections via the provisions for assessing application for possession? 
No comment.

175. What are the potential benefits and risks of including repeated late payment as grounds for termination on application to VCAT? 
Option 11.17 is good except that it gives too much discretion to VCAT to make a decision to not grant a possession order.   

176. What alternative options are there to facilitate and incentivise the use of repayment plans for tenants to pay rent arrears? 
See the answer to Question 173.


177. What are the potential benefits and risks of time limiting compliance orders as under option 11.19?
 A limitation on the time of a compliance order is equivalent to authorising the tenant or the landlord who is the perpetrator of the non compliance to commit the breach again. 

178. What are the potential benefits and risks of requiring a landlord to apply for a termination order from VCAT for failure to comply with a VCAT order as under option 11.20? 
This process will delay terminations in those cases where the tenant would have vacated the property in line with a legitimate vacate notice.  Under the proposal they will be compelled to go through the VCAT process with an unknown outcome for tenant and landlord.

179. What are the potential benefits and risks of removing VCAT’s discretion not to make a possession order based on a prediction about the tenant’s future actions? 
It is impractical to expect VACT to predict the future.   

180. Are there any alternative decision making guidelines VCAT should observe when determining whether a possession order should be made for failure to comply with an order?
The compliance requirements of the Act should be written in such a way as give minimal discretion to VCAT as  it is the level of discretion that fosters the apparently erratic decision making about which so many have complained.  However a breach of some compliance requirements might justify immediate penalty, while others might allow a time for rectification with penalty only if the rectification is not done within the required time, while the third category may only have a penalty after say three breaches.

181. What are the potential benefits and risks of requiring that grounds for termination for use of the premises for illegal purpose include that a conviction be in place as under option 11.22A?
The current provisions and the considerations that VCAT can take into account are satisfactory and the options are not an enhancement.  Most legal processes are so slow that requiring a conviction before termination would leave the tenant in the property for a very long period, potentially continuing to commit the same offence and possibly exposing the landlord to prosecution under planning laws if for instance the tenant has been using the premises as a brothel. 

182. How effective would provisions such as those described under option 11.22B be in addressing concerns about the misuse of the notice to vacate for use of the premises for illegal purpose? 
This process will delay terminations in those cases where the tenant would have vacated the property in line with a legitimate vacate notice.  Under the proposal they will be compelled to go through the VCAT process with an unknown outcome for tenant and landlord.

183. What alternatives are there to ensure that the provisions are used correctly to avoid wrongful evictions while adequately protecting landlords where illegal activity is occurring on the premises? 
Allow the tenant to dispute the notice to vacate at VCAT on the grounds that they were not using the premises for an illegal purpose. 

184. How effective would provisions for parting with possession for consideration without consent be in clarifying that use of the property for financial or other form of gain is grounds for termination, as under option 11.23? 
There is an inconsistency here compared to the terminations discussed earlier in this paper.  Previous instances have required an application to VCAT for a termination order but not in this case.  While I don’t support the idea of compelling all cases to go to VCAT, whatever ends up in the Act should be consistent across different termination types. 

185. What are any alternative options are there to achieve this outcome?
I don’t have any suggestions.  
 
186. What circumstances could arise that could put at tenant at risk of wrongful eviction as a result of provisions for parting with possession for consideration without consent?
This could arise where the tenant had advertised the property but did not actually get any customers so did not part with possession for consideration.  VCAT would presumably need more than just an advertisement as evidence. 

187. What are the potential benefits and risks of expanding the grounds for termination for anti-social behaviour as under option 11.24?
A very general description of what constitutes antisocial behaviour has the advantage of potentially capturing behaviours that are anti-social but haven’t been thought of, however a disadvantage is that it would give VCAT a lot of discretion.  

188. What alternative options are there to define the level and type of anti-social behaviours that would appropriately constitute grounds for termination in the RTA? 
Retain the ones we have now but add something along the line of:
or engaged in any other behaviour which was:
· a serious or persistent threat or abuse of  the landlord, the landlord’s agent or any employee or contractor of the landlord or landlord’s agent, or an occupant or owner of a neighbouring property including any property in the same Owners Corporation or caused or permitted any such threats, or abuse or conduct, or 
· an intentional engagement in, or an intentional cause or permission for another person to engage in, conduct in relation to any of the aforementioned people that would be reasonably likely to cause one or more of them to be alarmed, distressed, intimidated or harassed (whether or not any abusive language or threat has been directed towards them). 
 
189. What are the potential benefits and risks of removing the option for a landlord to terminate a tenancy at the end of a fixed term agreement, as under option 11.25A? 
Such a change would be unfair as it removes the landlord’s right to terminate the tenancy at the end of the fixed term but leaves the tenant with the right to terminate with just 28 days notice.
Also the options suggested overlook the fact the some tenants assume that their tenancy ends at the end of the fixed term and are shocked to discover they need to give a 28 day notice. 
 
190. How effective would provisions enabling tenants to challenge notices to vacate for the end of the fixed term as under option 11.25B be in protecting tenants against unfair terminations? 
The provision for a 14 day notice by the tenant if they have been given notice by the landlord is another unfair provision.  The original contract only guarantees the tenant occupancy of the property for the fixed term and it only guarantees the landlord rent for the same period, the proposal retains the tenant’s guarantee but removes the landlords.  The right of the tenant to give a 14 return notice with an effective date before the end of the fixed term lease does not exist in other cases, see Section 237(2). 

191. What alternative reforms to the provisions for terminating a tenancy at the end of the fixed term could better protect tenants against unfair termination while providing landlords with adequate certainty about the period of time they will be letting the property and the length of any particular agreement? 
 Option 11.25B is good with exception of the right for the tenant give a 14 day return notice.

192. What are the potential benefits and risks of enabling the termination date to be on or after the end of the fixed term as under option 11.26? 
There is a contradiction in this idea.  If the lease is being ended on the grounds that it is the end of a fixed term tenancy it a contradiction to allow for the tenancy to go beyond that date.  

193. What would be the potential risks and benefits of increasing the notice period to 182 days for this notice to vacate as described in option 11.27A? 
120 days is ample time to find alternative accommodation and is already twice the length of time for change of use notices, so 182 days would be excessive.

194. How effective would provisions enabling tenants to challenge the notice to vacate as under options 11.27B and 11.27C be in protecting tenants against unfair terminations? 
Options 11.27B and 11.27C would generate more VCAT cases as tenants and landlords argue the reason provided.  A tenant can give just 28 days notice to end a tenancy and therefore sever the landlord’s income from the property, which in some locations and at some times can have a severe impact because of the difficultly reletting the property, yet in the case of landlord giving notice a timeframe six times as long and other barriers are being imposed.  The proposals would exacerbate the division in the way in which the Act treats tenants and landlords.           
195. What are the potential benefits and risks of removing the notices to vacate during a periodic tenancy as under option 11.27D? 
As mentioned above this would exacerbate the division in the way in which the Act treats tenants and landlords, however it allows a mortgagee to have extraordinary rights even enabling them to end a fixed term tenancy with just 28 days notice. 

196. Which of the options in this section would be most effective in protecting tenants against unfair termination while providing adequate scope for landlords to exit an agreement other than by at-fault evictions or prescribed changes of use? 
Retain the current provisions including allowing the tenant to dispute the notice on the grounds that it is vindictive or retaliatory or that it is discriminatory under the EOA.  

197. What are any alternative reforms to the provisions for terminating a tenancy for no specified reason that could better protect tenants against unfair termination while providing adequate scope for landlords to exit an agreement other than by at-fault evictions or specified changes of use?
See answer to Question 196.

198. What are any alternative reforms that would provide appropriate additional protections to tenants who have been in a tenancy for five years or more?
There is nothing special about five years except for issues related to difficulty of refurbishing a property with a tenant in place.  Currently, in the case of termination the Act does not have special provisions for tenancies that have extended across more than five years and it should remain that way. 
 
199. How workable and effective would requirements to accompany a notice to vacate for change of use be in ensuring notices to vacate are valid as under option 11.28?
The proposals in Option11.28 appear to be workable

200. What are the potential benefits and risks of expanding VCAT’s discretion to make possession orders in relation to a notice to vacate for change of use as under option 11.29? 
A change of use notice involves more than just the tenant and the landlord.  Depending upon the reason, before giving the notice the landlord could have to obtain permits, often a very lengthy and expensive process, sign a contract to engage builders, family members may have been given notice to vacate another property or may need to vacate it having sold it.  Under the proposal, despite the impacts on so many other people, the contracts that have been entered into and the expense incurred, the notice could be overturned on the whim of a VCAT member.  The proposed change is unacceptable as it creates too much uncertainty.  
 
201. What are any alternatives that could ensure that terminations do not occur unnecessarily yet do not infringe on landlords’ scope to change the use of their properties? 
Retain the current system but require the provision of evidence as suggested in Option 11.28.

202. What is an appropriate notice period for terminations for changes of use? 
Retain the current notice period. 

203. What are any additional provisions that may be required to adequately cover the range of possible changes of use?
I have nothing further to add to what I have already written on this subject above.  
 
204. What are any additional reforms that would be required to adequately protect rooming house residents where the building lease is being discontinued as under option 11.31? 

No comment

205. What issues could arise from the requirement to disclose any mortgagee repossession proceedings at the point of lease as under option 11.32?
This question assumes that mortgagees should be able to terminate tenancy agreements before the end of a fixed term and with a short notice period.
The simple solution would be for the mortgagee to have to abide by any existing tenancy agreement just as a buyer has to abide by existing agreements.  As far as I know the mortgagees simply go on to sell the properties repossessed and the fact that it is occupied by a tenant and subject to a tenancy agreement does not prevent them doing so.  A mortgagor can sell a tenanted property in order to clear a debt, so a mortgagee could do the same thing.
In instances where tenants have paid rent more that 28 days in advance the ability of the mortgagee to terminate the tenancy at short notice can leave the tenant trying to recover overpaid rent from a former landlord who is in financial difficulty.  This in turn can lead to tenants attempting to get money from the agents who collected it the first place usually without the knowledge of a likely repossession.   
Disclosure of mortgage repossession proceedings to a potential tenant could probably be argued to be a breach of privacy and could jeopardise other business activities in which the landlord is engaged.  Most prospective tenants would not understand the potential consequences.  The information would have to come from the landlord and I cannot imagine a landlord rushing to tell an agent or prospective tenant that repossession proceedings that may or may not be successful have commenced.      
 
206. What issues could arise from the requirement for mortgagee to produce a court judgment in order to obtain as possession order as under option 11.33? 
The vacancy of the repossessed property is unnecessary, as it can be sold subject to the tenancy agreement. (see answer 205 above)

207. What are any alternative workable approaches to providing an adequate period of notice and compensation for the termination of a tenancy due to mortgagee repossession?
The vacancy of the repossessed property is unnecessary, as it can be sold subject to the tenancy agreement making notice periods and compensation for termination unnecessary.  (see answer 205 above)

208. What are any alternative options for providing an adequate level of protection for tenants where a mortgagee repossession is in process? 
Require the mortgagee to abide by the tenancy agreement. (see answer 205 above)


209. Which of the models provides most effectively provides an appropriate balance of protections to the tenant against unfair termination of their tenancy, while also providing landlord with adequate confidence that they can manage the risks associated with letting property? 
The descriptions of the models provide too little detail for me to select.  To select one model would imply that I endorse all aspects of it and this is something I will not do.

210. What alternative models could provide a more appropriate balance? 
An adequate answer to this question would require a repetition of most of what I have written in answer to the previous questions, which I don’t intend to do. 

Since the beginning of the review there seems to have been an obsession with long term tenancies without acknowledging that it is rare for a tenant or a landlord to seek a long fixed term tenancy, people face too many potential changes in their lives to make such an arrangement desirable.  However some tenancies do eventually become long term and there can be some special issues related to these tenancies, such as the difficulty in refurbishing a property with a tenant in place, a matter which is not addressed.  
 I do note the general flavour of increasing the security of tenure seems to be contradicted by there being no suggestion to eliminate a mortgagee’s ability to end a tenancy at just 28 days notice irrespective of whether it is subject to a fixed term lease.  In the life of the Act there hasn’t been a severe economic downturn in Australia, however it will happen just as it has in the past and when it does there will be a very large number of rental properties where the mortgagee takes possession.  Under the Act as it stands and in the Options Paper the tenants in these repossessed properties could be given just 28 days notice to vacate even if the tenancy is under a fixed term arrangement.  If a large number of these repossessions and evictions happen at around the same time it could also reduce the supply of rental accommodation as mortgagees hold vacant properties off the rental market.  Repossessions can also present major financial problems for tenants who have paid rent more than 28 days in advance as it leaves them trying to recover rent from a former landlord who is in financial difficulty. 



 
211. Do the options adequately address the issues raised in relation to the processes for termination of a tenancy following the death of a sole tenant? 
I have had little experience of this but it seems to be adequate.

212. Which of the options would provide the most effective process for termination of a tenancy following the death of a sole tenant? 
Option 11.36A is preferable.  The alternative is imprecise and allows the next of kin or legal personal representative to shorten the notice period without any notice.  In shortening the notice period it would be preferable if they had to give a 14 day return notice which happens in many other cases as provided for in Section  237. 

213. What are any alternative processes that would be more effective? 
See answer to Question 212.

214. What are any other circumstances in which tenants would be appropriately entitled to give a reduced period of notice of intention to vacate? 
This question seems to assume that the circumstances listed in the options are appropriate.  Giving tenants so many options for terminating tenancies before the end of a fixed term severely dilutes the significance of a fixed term lease and skews the Act further in favour of tenants.  
While the sales campaign example has some justification because of the tenant losing some use of the property there is the potential that it could be used as way of getting rid of a difficult tenant by bluffing them into giving a notice.
The landlord is required to give a 60 day notice of a rent increase and the tenant can give a 28 day notice or appeal the increase, there are ample provisions for the tenant to deal with the situations and a 14 day notice including shortening the lease is excessive.    
 
215. What is the most appropriate period of notice that a tenant should be required to give in these circumstances? 
The current notice periods are adequate, however the proposal in the case of a marketing campaign could be justified.  

216. Which alternative option do you support and why? 
No comment.

217. What would be a reasonable time within which VCAT should hear a family-violence related application? 
No comment.


218. Which option best addresses the needs of victims of family violence while providing for any potential impacts on landlords and other co-tenants? Why?
I will not select one of the options as being the best, however I will make the following comments:

· An option that requires the preparation of a condition report while the property is occupied is impractical as furniture and other tenant possessions prevent a proper inspection of the property.

· The second of the options partly relies on the landlord being able to find out the detail of the final intervention order.  In the absence of one of the tenants or former tenants supplying this I cannot see how the landlord or their agent would be able to obtain this information.  
  

219. If ‘reasonable modifications’ were to be defined under option 12.5A, what would be an appropriate definition? 
No comment

220. If non-structural modifications were prescribed under option 12.5B, what should it include?

No comment

221. Do these options adequately address the issue of victims of family violence being listed on residential tenancy databases? If not, how can they be improved?
The options are adequate, however they provide very favourable treatment in the case of family violence relative to a share house arrangement where one of the tenants causes extensive damage but all of the tenants can end up being recorded on a tenancy data base. 

222. Does this option strike an appropriate balance between protecting a victim of family violence and managing risks to landlords and other co-tenants? If not, how can this option be improved?
The option overlooks the potential for ongoing damage to the property and ongoing endangerment of the occupiers of neighbouring premises. 

223. What are the risks, if any, of unintended consequences arising from the options proposed? 
Risks are that family violence will be used to excuse damage on a continuing basis and excuse the endangerment of the occupiers of neighbouring properties.

224. Are there any other factors that should be considered in the serving of notices or documents as part of family violence-related residential tenancies applications?
I cannot think of any. 

