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Response of the Victorian Caravan Parks Association (VicParks) to the Regulation of Property Conditions in the Rental Market Issues Paper 4 released as part of the Review of the Residential Tenancies Act 1997 (“RTA”).
The Victorian Caravan Parks Association appreciates the opportunity to comment on this paper.
Fairer Safer Housing Review – general comments
The Victorian Caravan Parks Association Inc. (VicParks) is the peak industry body for owners, managers and lessees of caravan parks in Victoria. Its members are predominantly regionally based, and the industry forms an important component in the supply of both regional tourist and regional residential accommodation. 
Current data held by VicParks indicates that more than 80% of its 380 park members provide accommodation to residents who regard the park as their permanent residential accommodation and their home.  Some of these parks are fully residential; the majority are best described as hybrid parks that offer accommodation to both tourists and residents.
VicParks members are therefore major providers of accommodation in both regional and to a lesser extent, outer metropolitan locations.  In many regional locations the supply of rental accommodation is very limited, and caravan park owners are frequently approached by both government agencies and private agencies seeking accommodation for clients who for a variety of reasons that can include ongoing homelessness, continuing unemployment, release from jail, domestic disputes, and general isolation from the general community, have been unable to find affordable accommodation.
This tenancy mix can produce a level of volatility in the park residency group that requires skilful management in order to provide a safe and welcoming community for all park residents and tourists. 
Caravan parks provide an important option in the market for affordable, flexible housing.  Caravan park operators are typically professional business owners seeking long term, sustainable profitability and are less focussed on short term, speculative capital growth.  The industry has concern that ongoing changes to the legislation governing the caravan park industry over the past 30 years have created an increasing administrative burden and as well as uncertainty for park operators and residents alike.  The risk of introduction of increasingly onerous legislation around responsibility for repairs and maintenance of caravan and movable dwellings (which, as will be demonstrated later in this submission, is already more than adequately dealt with by RTA) could potentially reduce the supply of affordable housing in caravan parks and further disadvantage already vulnerable residents. 
Issues Paper 4 does not provide evidence that caravan parks are failing to provide safe, secure and well maintained housing for residents, nor is there evidence that park owners and managers are failing to effectively meet their responsibilities in relation to the proper maintenance, cleaning and repair of the accommodation stock within their parks. VicParks submits that the need for legislative change for the caravan park sector in this context is not supported by specific examples or quantitative evidence of complaints, applications to or decisions by VCAT arising from this accommodation sector.
Some of the questions posed in Issues Paper 4 relate only to private rental housing in a stand alone tenancy context and simply do not apply to this sector. Those questions that impact significantly on caravan parks have been addressed.

Part 4A site tenants.
Moreover, the issues raised in Issues Paper 4 have little, if any, bearing on Part 4A site tenants residing in caravan parks as, by definition, Part 4A site tenants own their own unregistrable movable dwellings and are responsible for maintaining them. Following the introduction of Part 4A in 2010 VicParks developed and made available for use by its members a standard Part 4A Agreement and a suite of documents and fact sheets to enable members to meet their obligations under Part 4A so as to ensure that Part 4A site tenants are fully informed as to this and other rights and responsibilities that they have as site tenants within a caravan park. 
Typically, Part 4A dwellings within caravan parks are fully en-suited and self contained. Accordingly Part 4A site tenants and their visitors, for the most part, have little if any need to use communal facilities provided in caravan parks. Nonetheless, RTA adequately protects Part 4A site tenants in this regard by imposing clear duties on the park owner to – 
· Keep common areas, facilities, gardens, roadways, paths and recreation areas clean and in a safe condition – section 206ZV; and
· Maintain, repair and keep clean and tidy all communal bathrooms, toilets, laundries and other communal facilities and in doing so, minimise disruption to site tenants and, if necessary, provide temporary substitute facilities – section 206ZW.
It is instructive to note that each of these sections of RTA requires a park owner to keep the park and facilities clean. Contrast that with section 65 which requires a landlord to hand over rented premises to a tenant in a “reasonably clean” condition. By removing the subjective nature of what is “reasonably clean” a higher duty is imposed by RTA on caravan park owners - one that they have been, and remain, content to accept.
The remainder of this submission relates to residents residing in caravan parks to whom Part 4 of RTA applies and the responses to specific questions raised in Issues Paper 4 are intended to be read as applying only to Part 4 residents and not to Part 4A site tenants unless Part 4A is specifically referenced. 
Response to Issues Raised in the Paper
Property conditions in residential housing 
1.	To what extent do the rights and responsibilities for landlords and tenants in respect of property conditions strike the right balance? 
VicParks submits that RTA currently provides a balanced approach to the rights and responsibilities of park owners and residents. 
Sections 171 and 178 impose, respectively, duties that the resident must keep the site clean and the park owner must keep the park clean and in good repair.
Section 179 imposes a clear obligation on the park owner to maintain, repair and keep clean and tidy all communal bathrooms, toilets, laundries and other communal facilities and, in doing so, minimise inconvenience and disruption to residents and, if necessary, provide temporary substitute facilities.
Section 180 imposes a clear obligation on the park owner to maintain in good repair a caravan hired on site to a resident. It should be noted that in this context “caravan” includes a movable dwelling or cabin.
Each of these provisions is clear, unfettered by notions of reasonableness, exhaustive in the sense that they cover all eventualities and, it is submitted, place the onus on the appropriate party.
Property conditions at the beginning of a tenancy.
4.	What does “reasonably clean” imply? What would be the advantages and disadvantages of defining it? 
The term “reasonably clean” is not used in any of the provisions of RTA imposing duties on park owners, residents or site tenants to maintain parks, caravans or cabins. Accordingly, the first question has no relevance to Parts 4 and 4A. 
The duties imposed on park owners and occupants of parks is to keep parks, caravans and cabins clean. This is a more objective test than one that requires “reasonable” cleanliness. Vic Parks submits that there would be little benefit in trying to define “clean” as the more prescriptive the approach is the more likelihood there is of something being omitted and uncertainty being created. 
5.	How well do the provisions for security features in the Act meet community needs and expectations? 
Whilst this question relates primarily to stand alone residential tenancies it is important to note that caravan parks generally provide a relatively secure environment for residents in that each park comprises its own community managed by an on site manager as required by RTA and, in most cases, access is regulated by boom gate.
6.	Do the current responsibilities for charges related to access to services strike the right balance between landlords and tenants? 
In VicParks submission the current provisions of RTA strike a fair and balanced approach in that – 
· The park owner is obliged to ensure that all services are available and to pay for the supply of those that are not separately metered; and
· The resident is obliged to pay for those services consumed that are separately metered. 
VicParks has developed for use by its members a suite of standard agreements that clearly specify the additional charges, including those for services, so that occupants of caravan parks have a clear understanding of their responsibilities in this regard from the outset.
9.	What are the arguments for and against prescribing minimum standards for private rental housing?
11.	What would be the impact on landlords and tenants of prescribing those standards? 
The range of accommodation options offered in caravan parks is very wide. As noted earlier in this submission, the vast majority of it is in regional, and sometimes remote, areas and is often the only source of emergency housing available in those areas. In essence, the quality of the accommodation  and the facilities available within it will be reflected in the rent charged.
That said, there is no evidence that park operators are not discharging their legislative duty to maintain in good repair a caravan hired on site to a resident irrespective of where in the range of accommodation options that particular caravan sits. 
The most likely impact of the prescription of minimum standards for accommodation offered in caravan parks is a reduction in the availability of clean, well maintained and affordable housing in caravan parks in areas where it is most needed and where, currently, those options which are available are in high demand and in many cases meeting a vital community need.
Property conditions during the tenancy
13.	 To what extent does the condition report provide an effective means of recording the condition of the property at the start of a tenancy? 
VicParks submits that a properly completed condition report, accompanied by photographs, is an
effective way of recording the condition of the caravan at the commencement of a residency.
15.	 How should the tenant’s duty not to damage a property be further defined? What would be the advantages and disadvantages of defining the tenant’s duty not to damage a property in greater detail? 
16.	Should the same standard of care expected of tenants apply to both the property itself and any common areas?
The duty of a resident not to damage the caravan or any facility in the caravan park is in section 173 of RTA.
The duty of a site tenant not to damage any facility in the caravan park is in section 206ZO of RTA.
Neither of these sections expressly states that a duty is imposed on the resident or the site tenant respectively. One needs to refer to section 207 of RTA to ascertain that such a duty is created. This creates some uncertainty and confusion.
VicParks submits that an amendment to RTA by which the duties of residents and site tenants not to cause damage to rented caravans, sites or facilities within the caravan park are expressly stated would provide greater clarity for all parties.
At present both sections 173 and 206ZO impose the same duty in respect of the rented caravan, rented site and facilities in common areas. VicParks submits that this approach should be continued. 
17.	To what extent does the prohibition on malicious damage, and its current interpretation, enable landlords to respond to risks to their property? 
[bookmark: _GoBack]Sections 302 and 317X of RTA allow a caravan park owner to give an immediate notice to vacate where, respectively, a resident or a site tenant or a visitor intentionally or recklessly causes or allows serious damage to the site or any facility in the caravan park. The difficulty is that if the resident or site tenant refuses to vacate the only option for the park owner is to apply to VCAT for a possession order. This creates a significant difficulty for a caravan park owner who is faced with a hostile patron who may be continuing to cause serious damage to property and thereby upsetting the amenity of the caravan park for all occupants. This difficulty is exacerbated in regional areas where VCAT may only sit on a sessional basis from time to time. 
VicParks submits that the current provisions do not adequately enable caravan park owners to respond to risks to and take steps to protect their property.
VicParks submits that a similar approach to that prescribed by section 368 of RTA be adopted with regard to serious damage. That would enable a park owner to, with the assistance of the police, to require a resident or site tenant causing serious damage to property to immediately leave the caravan park subject to a VCAT hearing following relatively quickly.
In this issue it is important to keep in mind that the caravan park owner not only needs to protect his or her property, but he or she also has an obligation to provide a safe and amenable environment for all occupants of the caravan park.
19.	What do landlords and tenants think about the current arrangements in the Act which require the landlords consent for any fixtures, renovations, alterations or additions?
20.	What are the property modifications (if any) that a tenant should be permitted to make without first obtaining the landlord’s consent, and why?
In caravan parks the rented premises will either be a caravan or a cabin owned by the caravan park owner. Whilst sections 173 and 206ZN provide, respectively, that a resident or a site tenant must not erect any structures on the site or in the caravan park, Part 4 of RTA does not include a provision equivalent to section 64 of RTA. This means that there is no legislative restriction on residents installing fixtures in, or making alterations to, the caravan or cabin that they rent. This is inappropriate particularly having regard to the standards imposed in respect of cabins by the Residential Tenancies (Caravan Parks and Movable Dwellings Registration and Standards) Regulations 2010 (“Regulations”). The standards are prescriptive and the caravan park owner must comply with them. A situation where a resident may alter a cabin without obtaining the caravan park owner’s consent may result in a cabin becoming non-compliant without the park owner knowing.
VicParks submits that an equivalent to section 64 must be included in Part 4 of RTA and that, given the nature of the accommodation provided in caravan parks, no modifications should be allowed without the park owner’s consent.
25.	What (if any) additional matters should be specifically required of tenants in maintaining the property? 
Both Part 4 residents and Part 4A site tenants must have an obligation not to store items in and around the site which will reduce the minimum separation distances between dwellings required by the Country Fire Authority or otherwise impact on fire fighting access. The CFA requirements are stringent and failure to observe them pouts at risk the continued registration of caravan parks under RTA. 
26.	How effective are the processes in the Act to complete repairs? 
VicParks submits that the processes specified by RTA in relation to urgent and non-urgent repairs is clear and effective. In particular sections 188 and 189 outline a clear process to be followed by residents in relation to urgent repairs that may be required.
Section 190 gives residents access to an informal dispute resolution process via Consumer Affairs Victoria.
However, given the difficulty faced by park operators in regional areas accessing VCAT to resolve what are frequently minor disputes, VicParks submits that it may be appropriate to introduce a structured mediation program similar to that conducted by the Small Business Commissioner under the Retail Leases Act 2003, which the parties to a dispute must have recourse to before issuing VCAT proceedings.
30.	Are any specific rules required in respect of smoke alarms and, if so, what should these provide for?
Caravan park operators are already subject to rules relating to smoke alarms. Prescriptive Provision 3 of the Caravan Park Fire Safety Guideline published by the CFA requires caravan park operators to have smoke alarms complying with AS 3786 (battery operated or hardwired) maintained to the appropriate standard and fit for purpose fitted to each residential structure in the caravan park excluding tents.
In respect of privately owned dwellings within the park (such as Part 4A dwellings) the obligation of the caravan park operator is to encourage private owners to comply with the requirement. 
32.	What are the specific repairs and maintenance needs of parties to a rooming house, caravan park or site agreement, and how well are those needs currently being met?
VicParks has developed a standard Part 4 residency agreement and a standard Part 4A site agreement for use by its members. The agreements deal with the issues.
Condition of property at the end of a tenancy
34.	What issues (if any) does the absence of an explicit duty relating to the condition of a rental property at the end of a tenancy raise for landlords, tenants and property managers?
VicParks considers that it is difficult to prescribe an explicit duty in this regard. Residents should not have any responsibility for fair wear and tear on rented premises. A duty of a resident not to cause damage the property, to repair any damage caused, other than fair wear and tear, and to hand the property back to the park owner in the condition it was in at the commencement as evidenced by the condition report, fair wear and tear excepted, should be sufficient. However, to achieve that the amendments suggested under questions 16 and 20 of this submission must be made.

Thank you for your consideration of these comments.

Yours sincerely
[image: ]
Elizabeth White
Chief Executive Officer
Victorian Caravan Parks Association
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