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Fair Go for Pensioners Coalition Inc Victoria (FGFP) is an independent non-profit coalition of community-based organisations and individuals advocating for social justice for pensioners and other low income groups such as single parents and their children, renters of all housing types and the unemployed marginalised by financial hardship and poverty.

Our advocacy work, based on the FGFP Statement of Claims, involves delegations to federal and state governments and community peak bodies, rallies, petitions, submissions to influence State budgets, proposals for improved services, media campaigns, community organising and community awareness raising sessions. 

FGFP provides the following response to the Residential Tenancies Act Review Issues Paper – Dispute Resolution. This is based on the personal experience of the private rental market of our members and contacts.

The Dispute Resolution Issues Paper outlines a wide range of mechanisms for dispute resolution currently available to tenants and landlords in Victoria.  Identifying and accessing the appropriate service is the first barrier faced by a tenant seeking support to resolve a dispute. 

Consumer Affairs Victoria (CAV) is reported as receiving 73,291 inquiries (of which more than 50% are apparently related to disputes over tenancy issues), 16,591 downloads of their RentRight App and 6340 downloads of their guides suggests that there may be a very large number of Victorians (possibly both tenants and landlords) seeking help in resolving a problem related to their tenancy.  All the figures in this submission are taken from the Dispute Resolution Issues Paper 

 The limited data provided in the Issues Paper is difficult to interpret or to draw conclusions from.  However, the figures suggest that a relatively small number of disputes come to any third party resolution service, or are resolved.  For example, the Tenancy Advice and Advocacy Program assisted in over 6,000 negotiations but no outcomes are quoted; its mediation program resolved one third of almost 4,000 cases.  In contrast, the Dispute Settlement Centre Victoria received 442 calls for assistance and referred 85 cases for mediation which resulted in 21 cases resolved without formal mediation and 11cases successfully mediated.

The effectiveness, as reported, of some of the existing programs varies but because the data provided is incomplete no clear conclusions can be drawn.   
What is clear is that the existing structure for dispute resolution, considered as a whole, does not meet the goals of the Issues Paper that it be fair, fast, low-cost, accessible, fit for purpose and certain of outcome.

The first steps in any reform of the system for dispute resolution must focus on two areas:
1. Legislative reform, the objective of the  Residential Tenancies Act Review; and
2. Structural reform of the interrelationships between the bodies providing dispute resolution systems in Victoria. 
This submission focuses on the second of these steps.

The first barrier to taking action with regards to a dispute is the difficulty in finding the appropriate source of information and support.  At present this requires finding a clear and accessible entry point into and navigating a path through a diverse and scattered system. 
A visit to the CAV website in search of information about dispute resolution provides only very general information and no listing of what types of assistance can be found on line or by locality or region so people, especially tenants, have great difficulty in locating the best, easily available source of the information, advice and support needed when they are unable to resolve a dispute with their landlord.
Recommendations:
1. A review of the relative effectiveness and cost efficiency of the various services/agencies involved with dispute resolution should be undertaken. The collection of accurate and complete data on numbers of services provided; the results of intervention or support; and consumer satisfaction are essential.

2. Research on alternative approaches to dispute resolution followed by individuals seeking assistance and their ability to identify and access the program that best meets their specific needs is essential.

3. Information on ways of dealing with disputes needs to be centrally coordinated and locally focused; what could be regarded as common steps in dispute resolution; provided in a variety of formats; and disseminated through a variety of community facilities. Where possible, telephone or face-to-face options for providing support and information should be included.

4. The option of including information on dispute resolution and how to access it as part of the contract should be considered. 
Any investigation into the dispute resolution of disagreements between tenants and landlords needs to take account of the power imbalance between the two parties. Even if a dispute is solved to the satisfaction of both parties the landlord still has the power to issue a notice to vacate.

 The power imbalance between landlords and tenants is further demonstrated in dispute resolution where landlords have access to property managers and lawyers with expertise in tenancy law. Tenants may not know their rights or are unable to access support services to assist their cases especially if they have a disability or where English is a second language.
Recommendations:
1. This power imbalance could be minimised by the possibility of longer leases as recommended by FGFP in our response to the Security of Tenure Issues Paper December 2015

2. Except in special circumstances, a notice to vacate should not be enforceable while a dispute resolution process is underway.

3. There should not be a cost to tenants.
The Victorian Civil and Administrative Tribunal (VCAT) provides a variety of programs, some through third parties, designed to assist with dispute resolution.  These range from advice and advocacy, negotiation, and conciliation to a more formal tribunal that operates effectively in the same way as a court.  Even though VCAT operates with shorter timeframes, lower costs and less formality than courts it is frequently the last resort when more informal resolution programs have failed.

The numbers of tenants complaining to VCAT is very low (approximately 5%), whereas landlords are more willing to take complaints to VCAT.  This discrepancy in numbers is another reflection of the power imbalance between tenants and landlords.  Landlords are often represented at VCAT by a third party and support is available for tenants under some circumstances but the extent of this support and whether it can meet the needs of all applicants is unclear from the Issues Paper. 

Even with this support tenants may have to take time off work and undergo the expense and time spent in going to the tribunal. Furthermore there is still the fear of reprisal if the tenant takes a complaint to VCAT.

Recommendations:
1. Recourse to the formal and resource intensive process at VCAT should be kept to a minimum; this could be achieved by increasing access to the variety of third party processes already available and growing these services where necessary.

2. If the tenancy laws were sufficiently balanced so that reasonable complaints from tenants were upheld there should be no need for dispute resolution.
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