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Introduction
Fairer Safer Housing is an initiative of the Victorian Government to ensure all Victorians have access to safe,
affordable and secure housing.
A component of the Fairer Safer Housing work program is the review of the Residential Tenancies Act
1997 (the Act) (the Review).
The Review examines how well Victoria's rental laws work in the modern rental market, and aims to balance
the rights and responsibilities of tenants and landlords.
On 21 December, the Law Institute of Victoria (LIV) made a submission to Consumer Affairs Victoria (CAV)
on the Residential Tenancies Act Review - Security of Tenure Issues Paper. The LIV welcomes the
opportunity to continue its contributions to the Review, and notes that in mid-2016, CAV will be releasing an
options paper outlining the outcomes of the public consultation for discussion.

General Comments
In seeking LIV member feedback to contribute to the Review, the LIV established a Working Group
consisting of representatives from the LIV Retail Leases Committee and the Administrative Law and Human
Rights Executive Committee. Given this broad representation, the LIV considers itself well placed to
contribute to the Review on both matters of law and social justice issues.
The LIV has endeavoured to contribute to all of the questions in the Residential Tenancies Act Review:
Rights and Responsibilities of Landlords and Tenants Issues Paper (Issues Paper).
The LIV notes that there are differing perspectives on the issue of residential tenancies, some more focused
on the interests of tenants and others on the interests of landlords. The LIV has indicated instances in this
submission where members have communicated divergent views.

Rights and responsibilities before a
tenancy
Discrimination against prospective tenants
1

Under what circumstances do tenants encounter unfair treatment or unlawful discrimination?
LIV members report that there is considerable anecdotal evidence to suggest that discrimination against
prospective tenants does often occur, but it is very difficult to prove that discrimination or unfair
treatment was the basis for refusing a tenancy application. The final report of the Royal Commission into
Family Violence notes that victims of family violence often face discrimination in the private rental
1
market, especially single women with children. This discrimination can also be based on multiple
grounds, including race and disability. This discrimination can cause lengthy delays for prospective
tenants trying to secure permanent housing.

2

What are the obstacles to tenants challenging discriminatory treatment and seeking remedies,
and what are the solutions to these obstacles?
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The LIV refers to its response in question 1. The main obstacle to tenants challenging discriminatory
treatment is that it is difficult to prove that the decision was based on that treatment. One of the reasons
for this is that decisions in tenancy applications are not transparent and reasons are not routintely
provided for refusals. Where reasons are given it is at the tenant’s behest and usually verbal, with no
written evidence provided of the decision-making process.
3

How should tenants and landlords be informed about their rights and obligations in relation to
discrimination, for example under the Equal Opportunity Act 2010?
The LIV considers it appropriate for information about landlords’ and tenants’ rights and obligations in
relation to discrimination to be included in Renting a home: A guide for tenants (generally known as the
Red Book). The Red Book is provided by landlords to tenants and summarises the rights and duties of
landlords and tenants under a tenancy agreement. The Red Book could be promoted on the website of
the Victorian Law Foundation.

Other screening practices during the application process
4

What types of information is used by landlords and agents to assess the suitability of rental
applicants?
The LIV understands that landlords and agents access tenancy databases (as discussed in paragraph
3.1.3 of the Issues Paper) to gather information about the renting history of tenants named on the
database. The LIV further understands that landlords and agents consider references from previous
landlords.
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When landlords and agents are provided with information about prospective tenants, what
measures can be taken to ensure it is used appropriately?
The LIV considers it appropriate for a standard residential tenancy application form to be prescribed by
the Act and to only require certain information to be provided by the tenant. The information provided to
landlords and agents is often highly personal and can include for example, copies of passports, bank
account details and details of previous addresses.
Most real estate agents would have an annual turnover of more than $3 million and would therefore fall
under the Privacy Act 1988 (Cth) (Privacy Act). Real estate agents who fall under the Privacy Act are
required to notify prospective tenants of a number of issues before they collect their person data,
including why they want to collect the information and who they may disclose that information to. Real
estate agents must only collect information which is necessary to their functions and must have privacy
policies relating to the handling, storage and destruction of that information.
Prospective tenants can complain to the relevant real estate agency about privacy breaches, and can
then go to the Office of the Australian Information Commissioner (OAIC). The LIV is concerned that the
reduction of funding for the OAIC by the Federal Government may lead to operational problems and
delays resulting from under-resourcing. The LIV continues to advocate on this issue.
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What is your view on the stakeholder proposal to prescribe a standard application form, and
what information requests should be required to be included in such a form?
The LIV agrees with the stakeholder proposal to prescribe a standard application form. The LIV believes
that tenants should be required to provide the following information:
• evidence of their capacity to pay rent (in the form of pay slips, Centrelink income statements);
• written references or details of referees; and
• appropriate identification.
Members of the LIV Working Group discussed whether the tenant should be required to specify whether
the bond was returned at the end of any previous tenancy and concluded that the tenant should not,
based on the following reasons:
• the bond may not have been returned or only partially returned for various reasons which
should not impact on the tenant’s current application; and
• if the tenant has a poor renting history which may have resulted in the bond not being returned,
this will likely be included on a tenancy database.
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7

What are the benefits and risks of landlords and agents requiring a security deposit from
prospective tenants to obtain a key to view premises?
It is the view of the LIV that agents should not require a security deposit from prospective tenants to
obtain a key to view premises, as this may create a barrier to tenants inspecting a property who are
unable to afford an on-the-spot cash deposit. Further, the practice of having tenants attend a property
without an agent present creates various security and insurance issues. Instead, the LIV submits that
landlords or agents be required to meet the tenant at the premises. Guidelines could also be developed
to specify different forms of security, for example, a copy of an ID should be sufficient in most cases.

Tenancy databases
8

What other issues arise from the operation of tenancy databases, and how do these impact on
prospective tenants?
The LIV supports Recommendation 116 of the Royal Commission into Family Violence: Report and
Recommendations, which states:
The Department of Justice and Regulation’s review of the Residential Tenancies Act 2006 (Vic)
consider amending the Act to enable victims of family violence to prevent their personal detail from
being listed on residential tenancy databases, and to remove existing listings, where the breach of
the Act or the tenancy agreement occurred in the context of family violence.
The LIV further acknowledges that there may be other instances where co-tenants should have the right
to apply to the Victorian Civil Administrative Tribunal (VCAT) to have their details removed from the
tenancy database.
With respect to access to the tenancy database, the LIV submits that tenants should not have to pay to
access the database.
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What measures do landlords, agents and database operators have in place to protect personal
information about tenants and to ensure it is used appropriately?
The LIV does not presently have any views on this issue.

10 What is your view on the stakeholder proposal to establish a database that tenants can use to
assess the reputation or reliability of a prospective landlord or agent?
The LIV agrees with the stakeholder proposal that VCAT should maintain a list of private landlords or
agents who have been found to have repeatedly breached the Act.
However, the LIV suggests that consideration be given to by whom the breach is found and what
“repeatedly” means.

Form of agreement and adequacy of disclosure
11 What additional information should a landlord be required to give a tenant at the start of a
tenancy, if any?
The LIV has considered the stakeholder proposals for the requirement of additional information at the
start of a tenancy as outlined in the Issues Paper. The LIV suggests the following additional information
be required:
• a copy of any owners corporation rules, as these are not always easy for tenants to locate;
• a copy of any relevant insurance policy if there is something in the policy that impacts on the
tenant;
• instructions for appliances or facilities (only where readily available to the landlord);
• details of boundaries of the rented premises and common areas if the boundaries are unclear;
• details of the location of, and access to, utility meters and control valves; and
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•

photographic evidence to supplement the condition report. This is particularly important if the
landlord’s response and the tenant’s written responses differ in relation to the condition of the
premises.

With respect to the final point above, some LIV members consider that while it may be in a landlord's
interest to photograph or take a video of the premises before or at the time of commencement of the
tenancy, this should not be a mandatory requirement as it is onerous. One suggestion is that the tenant
should have the obligation to photograph an item not mentioned in the condition report, if the tenant
believes it is of concern.
12 In what circumstances would the stakeholder proposal of a consideration period be appropriate
for a tenancy agreement, and what would be a suitable duration?
The LIV submits that a tenant who is given a proposed tenancy agreement by a landlord should have 3
business days to consider the agreement before signing, and the right to inspect the premises a further
time during this 3 business day period.
The LIV further submits that landlords be required to provide an acknowledgement to the tenant as to
when the tenancy agreement is provided, and the 3 business day period to commence from this date.
Some members queried what form this ‘acknowledgement” should take and suggested that it could be
similar to an acknowledgement in a Retail Leases Act disclosure statement where the landlord has to
obtain a tenant's signature on a document to acknowledge that the tenant has received the tenancy
agreement. Members also queried the purpose of the consideration period and specifically whether this
means that the tenant can choose whether or not to sign the agreement and, if the tenant does not do
so within 3 business days whether there is no agreement.
As an alternative to the above, a cooling off period could be explored in which the tenant signs the
tenancy agreement and then has 3 business days to cool off.

Form of documents and manner of service
13 What requirements and approaches, including communication channels and support, should
govern the form and service of documents for tenants, landlords and agents?
It is the view of the LIV that it should be possible to serve notices (including a notice to vacate) via
electronic means provided that the tenant has consented to electronic service. This should include email
and could be extended to include other forms of social media where appropriate. The LIV queries
whether there should be separate consent required from the tenant for electronic service, rather than the
consent being bundled into the application form or tenancy agreement. The LIV’s query arises from
concerns that agents might understate the significance of the consent when arranging for tenants to
sign.
An alternative option to be explored is to require in the tenancy agreement that the section dealing with
electronic service be highlighted and tenants advised that if they don't have email access then they
should not sign or tick that box.
With respect to service by post, the LIV is currently preparing a submission to the Attorney General to
request that amendments be made to legislative instruments to reflect the recent changes to Australia
Post’s mail delivery service.
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Rights and responsibilities during a
tenancy
Statutory duties
14 How should the current statutory duties for both landlords and tenants be reformed to meet their
contemporary needs?
The LIV has considered the various instances identified by stakeholders in the Issues Paper where
particular duties might need further consideration. The LIV responds to each of these instances as
follows:
•

The duty relating to nuisance or interference states that tenants must not use the premises ‘in any
manner’ that causes a nuisance or interference with the reasonable peace, comfort or privacy of
neighbours: the phrase, ‘in any manner’, may be unreasonably narrow in practice as it may capture
conduct perceived to be a nuisance but is nonetheless permissible by law.
The LIV does not consider it necessary for the duty relating to nuisance or interference to be
reformed. The tenant’s duty is qualified because there is reference to tenants not using the
premises ‘in any manner’ that causes a nuisance or interference with the ‘reasonable’ peace of
neighbours.

•

It has been alleged that it does not make sense that different standards of care apply, where
tenants are required to take ‘care’ to avoid damage to rented premises, but are required to take
‘reasonable care’ to avoid damaging the common areas.
The LIV does not consider that the standards of care require amendment.

•

While tenants have a duty not to interfere with the peace, comfort or privacy of neighbours, they do
not have an express right to their own peace, comfort or privacy, emphasising a potential need to
expand the landlord’s duty to ensure reasonable steps are taken so the tenant has quiet enjoyment
of the premises to ensure the tenant has privacy, peace and quiet and normal use of the premises.
The view of some LIV members is that it is not appropriate for the landlord’s duty to be expanded
as the landlord has no control over the activities of the neighbours.
This being said, some LIV members believe there may be situations where it is desirable for the
landlord or agent to intervene on the tenant’s behalf to ensure the tenant has quiet enjoyment of
the premises. This could involve, for example, the landlord or agent contacting the body corporate
or building manager to lodge a formal complaint about a neighbour’s activities.

•

Whether serious interference with a tenant’s right to quiet enjoyment should be an offence under
the Act.
The LIV suggests that this matter be dealt with in relation to the landlord’s right to enter the
premises (paragraph 4.2 of the Issues Paper).

•

Whether the Act sufficiently addresses repeated breaches relating to anti-social behaviour.
The LIV expresses concern that VCAT orders are made for repeated but sometimes minor
breaches by the tenant, and the orders continue indefintely. The LIV submits that in appropriate
cases, the order should expire 12 months from the date of the order. The LIV supports Justice
Connect’s recommendation 3 in its previous submission on the Security of Tenure Issues Paper
(December 2015) which makes a similar point.

•

In a highly competitive rental market characterised by strong demand for affordable properties,
whether tenant confidence would be reinforced by an express duty for landlords to act honestly and
in good faith, and with due care and diligence.
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The LIV supports the concept of an express duty for landlords to act honestly and in good faith,
and with due care and diligence. However, the LIV believes that considerations such as to whom
the duty is owed and in what circumstances, and how the duty should be enforced all require
further exploration.

Breaches of duty
15 What are your views as to whether the length of time currently allowed for remedying the various
breaches outlined in the Act is appropriate? If the length of time is not appropriate, what other
time should be specified?
The LIV does not presently have any views on this issue.
16 Where a breach notice is issued, should the person who received it have the option of
remedying the breach or paying compensation in order to comply with the notice, or should
compensation only be permitted where the breach cannot be remedied?
The LIV is of the view that a tenant should have the option of remedying the breach or paying
compensation. In circumstance where the landlord is not satisfied with the outcome, the landlord will
have the option of applying to VCAT.
17 What, if any, measures should be available for tenants and landlords to address a breach of duty
before seeking redress at VCAT?
The LIV notes that mediation could be a measure available for tenants and landlords to address a
breach of duty. The LIV suggests that the VCAT Registrar could identify appropriate matters that must
go to mediation before being heard at VCAT, for example, in circumstances where both parties are
claiming compensation.
18 Should the Act require initial compliance orders for a breach of duty to be limited in duration,
and if so what limitation is appropriate?
The LIV refers to its response to question 14 regarding ‘whether the Act sufficiently addresses repeated
breaches relating to anti-social behaviour’. The LIV is of the view that initial compliance orders for a
breach of duty should be limited in duration to 12 months.

Form of the tenancy agreement and breaches of additional
terms
19 What are the advantages and disadvantages of the current prescribed tenancy agreement,
compared with a more comprehensive agreement?
The LIV considers the current prescribed tenancy agreement to be acceptable.
20 What arrangements should apply in respect of the inclusion and enforcement of addition
contractual provisions that go beyond the prescribed agreement and statutory duties?
The LIV considers the current arrangements to be acceptable.

Pets in rented premises
21 What is the right balance between the interests of tenants and landlords in respect of pets in
rented premises? What reforms, if any, are required to current arrangements?
Members of the LIV held divergent views on this point.
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Some members expressed that many tenants with pets feel their chances of securing rental
accommodation are lessened if they are upfront about bringing pets to a property, and that they are
often told by landlords that ‘no pets’ clauses in leases mean they can be evicted if the clause is
breached.
Members of this view suggested that given landlords currently have adequate recourse under the Act
where pets are causing damage or nuisance, a positive right be created for tenants to have pets in
rented premises. This would prevent questions being asked at application stage but landlords and
agents would clarify that tenants would be liable for the actions of those pets under the standard duty
and breach regime. These members however noted that this right may not require a specific legislative
amendment, but rather information to be provided to the tenant (for example in the Red Book).
Other members expressed their view that a landlord should have the right to prevent pets being brought
onto a property. Members of this view suggested that a prospective tenant either accept a "no pets"
clause or, depending upon the nature of the pet, negotiate with the landlord. Members further preferred
the New South Wales position (as detailed on page 22 of the Issues Paper) in which the prescribed
tenancy agreement includes optional terms relating to pets. The optional terms provide for the tenant to
agree not to keep animals on the premises without the landlord’s consent, for the landlord to consent to
any specified animals, and for the tenant to agree to have the carpet professionally cleaned or to have
the premises fumigated if the cleaning or fumigation is required because animals have been kept on the
premises during the tenancy. Members further suggested that non-compliance with a "no pets" clause
be grounds for serving a breach notice.

Entry to premises
22 What entry to premises arrangements strike the right balance between the rights of tenants to
quiet enjoyment and the rights of landlords to enter premises and what, if any, reforms are
required?
The LIV understands from its members working in the sector that the rights of the tenants to quiet
enjoyment can be undermined by landlords entering the premises in the circumstances of open for
inspections.
The LIV submits that if open for inspections are to be specifically permitted, the number of people a
landlord can have enter the premises be limited and a greater notice period than the current 24 hours be
provided.

Entry to premises where premises are to be sold
23 What other issues and factors arise from current arrangements for entering a property that is to
be re-let or sold and what, if any, reforms are required?
The LIV understands from member experience that entrance to a property that is to be re-let or sold can
be a severe inconvenience to the tenants. The LIV therefore submits that in addition to the extended
notice period (as detailed in response to question 22 above), ground for entry under section 86(1)(b) of
the Act if the property is be sold, be limited to, for example, 1 month before the end of the tenancy and
further be limited so that there are only 2 opens for inspection permitted during any week in that 1 month
period (1 inspection on a weekday and 1 inspection on a weekend).

Issues with sub-letting and assignments
24 Does the Act require amendment to accommodate the growth of short term accommodation
platforms? If so, what amendments should be considered?
The LIV appreciates that this area has wide political and social issues involved in it and does not
propose to make extensive comments. However, some members have queried why a landlord should
not have the certainty of knowing who the tenant(s) is or are, and what the premises will be used for
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during the term of the tenancy. The LIV notes that in the recent VCAT case of Swan v Uecker
(Residential Tenancies) [2016]	
  VCAT 483, it was decided that short term letting did not constitute
subletting. The LIV suggests that a change in definition in the Act could be explored in order to create
more certainty for landlords.
25 What other reforms, if any, are required to balance the interests of landlords and tenants in
respect of sub-letting and lease assignments?
The LIV refers to its response in question 24.

Violence in managed premises
26 What issues arise in practice for residents and on-site managers in relation to the use of notices
to leave because of violence in managed premises, and should any amendments to current
arrangements be considered?
The LIV does not express any views on this at this time.

Rights and responsibilities at the end of a
tenancy
Termination by landlord or tenant
27 What are your views on the stakeholder proposal that tenants should be able to serve a reduced
notice of intention to vacate if they are offered social housing by a community housing
provider?
The LIV supports the stakeholder proposal that tenants should be able to serve a reduced notice of
intention to vacate if they are offered social housing.
The LIV understands there to be an increasing trend within government towards allocating management
of affordable housing to community housing providers, who are taking up an increased market share of
this housing type.
As this trend continues, the LIV considers it important that relevant laws and policies previously
designed to apply to public housing authorities are amended so as to apply to community housing
providers wherever possible, in recognition of the fact that they are predominantly housing persons of
equivalent socio-economic status.
Accordingly, the LIV submits that there should be recognition of this within the Act wherever possible,
including in relation to notices of intention to vacate.

Notices to vacate
28 For what reasons should a landlord be permitted to end a tenancy, and what notice periods
should a tenant be given?
The LIV has considered the feedback raised by stakeholders relating to notices to vacate issued by a
landlord and measures for mitigating and adverse impacts on tenants as outlined in the Issues Paper.
The LIV responds to each of these items as follows:
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•

Many of the notice periods are considered insufficient in practice for allowing tenants to find a new
place to live – in particular, tenants should be afforded longer notice periods if they are in long-term
tenancies, or where they have not breached the tenancy agreement or Act.
Some members of the LIV consider that notice periods for vacation of rent premises for reasons
other than as a result of wrong doing by a tenant appear to be adequate in the legislation as
currently drafted. LIV members have expressed that they have not seen any evidence that the
current practice is not working well. Tenants have the ability to negotiate and enter into fixed term
tenancies if they wish to have security of tenure.
Other members have suggested that notice periods should be increased to 120 days to allow for
tenants to find appropriate housing in the current competitive and unaffordable rental market, which
would assist in preventing homelessness.

•

Where a landlord issues a notice to vacate for reasons relating to alleged wrongdoing by a tenant,
the notice to vacate should be subject to reasonable opportunities for the tenant to remedy the
breach, provided the breach is not serious.
Where a landlord issues a notice to vacate for reasons relating to alleged wrong doing and where
that wrong doing is reasonably capable of being remedied, in the LIV’s view it does make sense for
the tenant to be given an opportunity to remedy the breach (provided it is not serious). However, the
LIV considers that there ought to be a limit to the number of occasions that the tenant has an
opportunity to remedy breaches before giving the landlord the right to terminate.

•

If a landlord gives a notice to vacate to end a fixed term tenancy or for a reason marked * in
Appendix 2, and the tenant counters it by giving a 14 day notice of intention to vacate, the
termination date on the 14 day notice should be able to come before the end of any fixed term of the
tenancy agreement.
The LIV does not presently have any views on this issue.

•

The immediate notice to vacate that a landlord can issue where a tenant or tenant’s visitor
endangers the safety of neighbours should be expanded to include circumstances where the tenant
or tenant’s visitor endangers the safety of the landlord or their agent, employee or contractor.
The LIV does not presently have any views on this issue.

•

Penalties should be introduced for landlords who issue a notice to vacate without valid grounds, or
issue a notice to vacate that is not in the prescribed form.
The LIV submits penalties are not generally a good remedy for enforcing private rights and
responsibilities but that, if penalties are to be introduced for landlords who issue a notice to vacate
without valid grounds or otherwise than in the prescribed form then in the latter case penalties
should only apply if the discrepancies between the notice given and the prescribed form are
material. In the view of the LIV, landlords should not be penalised for minor discrepancies.

•

Tenants should be able to claim compensation for the cost of defending invalid notices to vacate in
order to deter misuse of notice powers.
The LIV notes that VCAT has the ability to make cost orders and are presently advised that power
as adequate to impose a costs penalty in appropriate cases.

•

To address concerns about misuse of termination powers, landlords should be prohibited from
reletting their premises for 24 months instead of six months after issuing a notice to vacate for one
of the reasons marked † in the table in Appendix 2 (for example, because the landlord intends to
use the premises for a business instead of a residence).
The LIV considers the 6-month prohibition on reletting as set out in the current legislation to be a
sufficient deterrent to prevent a landlord from abusing the power to terminate for cause such as sale
or redevelopment. The LIV understands from member experience that often sale contracts fail
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through no fault of the vendor and it is the view of the LIV that landlords could be unfairly penalised
in those circumstances.
•

Landlords should also have to better substantiate their reasons for issuing a notice to vacate, for
example having to attach a copy of any permit required for a demolition or renovation, or a copy of a
statutory declaration from the family member the landlord proposes to have reside in the premises.
Some members considered that the suggestion that landlords be required to better substantiate
reasons for issuing a notice to vacate, while having some appeal, is unlikely to have any significant
practical effect. These members queried, once the landlord complies with any such requirement
what remedies would be available to an evicted tenant if the landlord’s reasons for requiring vacant
possession were not acted upon?
Other members were of the view that landlords should not have to better substantiate reasons for
issuing a notice to vacate, provided the notice periods, which the LIV considers to be appropriate,
are observed.

•

The ‘retaliation defence’ should apply to all notices to vacate (not just to notices to vacate for no
specified reason or to end a fixed-term tenancy), a prohibition on issuing further notices to vacate for
an extended period of time should apply if a notice was found to be retaliatory, and it should be an
offence for a landlord to issue a notice to vacate in retaliation.
The LIV is unsure of the practical operations of the “retaliation defence” and therefore does not
express a view on this.

•

The landlord’s foreclosure should not be reasonable grounds for evicting a tenant, at least before
the end of an existing fixed term agreement (it has also been suggested that landlords should have
to disclose details of any mortgage to the tenant at the start of a tenancy, given that the tenant can
be adversely affected if the landlord defaults on the mortgage).
It is the view of the LIV that mortgagees would object to any restriction on their power to take
possession of mortgaged premises. The LIV therefore suggests that it could be a requirement that
the landlord must obtain the consent of its mortgagee to the terms of any fixed term tenancy. In
those circumstances the mortgagee could be bound by the terms of the tenancy (having approved
it) and would need to wait until the fixed term expired before requiring the tenant to vacate.

29 For what reasons should a tenant be permitted to end a tenancy, and what notice periods should
a landlord be given?
The LIV considers the current reasons permissible for ending a tenancy and the current notice periods
to be given to a landlord to be appropriate. However, the LIV refers to its response to question 35 in
relation to encouraging vicims of family violence to utilise s 233A of the Act to terminate a tenancy
agreement and create a new agreement.
30 What remedies or defences should be available to a tenant to prevent bad faith by a landlord
who is attempting to end a tenancy?
The LIV suggests that the Act include penalties applying to landlords who act in bad faith to end a
tenancy. It should be a matter for VCAT to determine whether a penalty ought to apply.

Lease breaking
31 What are the appropriate approaches to compensate a landlord where a tenant breaks a lease?
The LIV considers the existing arrangements regarding the breaking of a fixed term tenancy by the
tenant to be adequate. However, the LIV suggests there might be scope for VCAT to have the power to
reduce the tenant’s liability for reletting fees in circumstances where the break costs arise during, for
example, the second half of any fixed term.
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32 What, if any, additional protections should be provided to a tenant who breaks a lease or wishes
to end a lease early due to circumstances such as financial hardship, family violence or illness?
The LIV submits that section 234 of the Act be amended to clarify that if a tenant is successful in their
application under section 234 to have the fixed term tenancy reduced due to severe hardship, no
compensation for lease breaking costs can be ordered. Further, the LIV submits that section 234 be
amended to clarify that no periodic lease involving an applicant will be automatically created (by
operation of section 230 of the Act) after a successful section 234 application.
The LIV understands from member experiences that VCAT’s approach in relation to these two issues
has not been entirely consistent. The LIV therefore welcomes statutory clarification.

Goods left behind
33 What arrangements should apply to goods that a tenant leaves behind at the end of a tenancy?
The LIV considers the current arrangements in relation to goods left in the premises following vacation
to be satisfactory. Landlords will always need to make a subjective judgment regarding the value of
abandoned goods and are liable for awards of compensation if that judgment is exercised poorly.
However, the LIV recognises that victims of family violence often have difficulty recovering their
belongings from a rental property where the perpetrator remains in the home. Victoria Police need to
provide greater support to women in these circumstances to assist them to collect their belongings.
34 Are there any issues in relation to other rights and responsibilities that occur before, during, or
at the end of a tenancy not discussed in this paper that should be considered in this Review?
The LIV considers the Issues Paper to be comprehensive and does not wish to contribute any further
issues for consideration at this time.

Tenancies and family violence
35 For tenants experiencing family violence, what changes to the Act will further promote their
access to safe and sustainable rental housing?
The LIV submits that to better protect the rights of victims to obtain and maintain safe and sustainable
rental housing, consideration should be given to the following:
•

To help ensure evictions are a last resort for landlords, the factors VCAT can consider in eviction
proceedings should be amended to create additional discretion including a ‘reasonableness’ test,
and a pre-eviction checklist of requirements landlords must show to demonstrate alternatives have
been considered.

•

The LIV acknowledges the need for promoting some relief in circumstances where one tenant is a
victim of family violence. The LIV considers the apportionment of liability in compensation claims
against tenants who are victims of family violence to warrant further exploration. This would avoid
victims of family violence being held liable for damage or debts caused by a perpetrator who was or
is a co-tenant. It will reduce one barrier that victims of family violence face when leaving violent
relationships, by removing the fear that they will be legally responsible for damage they didn’t cause
and rent arrears that were accrued after they had fled. The LIV however, acknowledges that
appropriate proof must be required for relief from damages.

•

The Act should be amended to allow victims of family violence to prevent their personal details
being listed on residential tenancy databases and to remove existing listings where the breach or
damage occurred in the context of family violence (see LIV response in question 8).

•

The Act should be amended to promote the use of section 233A of the Act by victims of family
violence (i.e. power to create new tenancy agreement where household affected by family violence).
A brokerage fund to sustain tenancies pending a final intervention order and guidelines to build
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awareness of these applications within Victoria Police, the Magistrates’ Court and frontline service
providers, will increase the use of this mechanism.
36 How are the interests of the landlord best protected in circumstances where family violence
impacts on an existing tenancy?
The LIV understands from the experiences of its members that it is often in the landlord’s commercial
interest for a victim of family violence to be referred to an appropriate support service as soon as
possible.
These referrals increase the chance that financial and other support can be provided, to help sustain the
tenancy for a victim if it is safe and appropriate to do so, and to avoid excessive losses to the landlord.
These services might also be able to facilitate early termination of lease where appropriate, and legal
representation of the tenant through this process can assist the landlord in making the process speedier.
Accordingly, the LIV considers that landlords and their agents should be encouraged to familiarise
themselves with relevant local support services that they can refer tenants to in situations where a
tenant discloses family violence.
The LIV further supports the idea of a voluntary code of conduct for private landlords and real estate
agents who support victims of family violence, which would include a checklist to ensure tenants have
been referred to relevant services if possible (see LIV’s response to question 37 below).

Conduct of agents
37 Does the Act need to specifically deal with the conduct of agents acting on behalf of landlords,
and if so what reforms would address this conduct?
The LIV considers the issue of the conduct of agents acting on behalf of landlords to be one of policy,
however the LIV wishes to make the following observations.
The private rental market is increasingly providing housing to Victorians with low incomes and complex
circumstances, due to the high waiting lists for social housing. As a result, real estate agents may need
to better understand how to support sustainable tenancies.
The LIV supports the development of a code of conduct for landlords or real estate agents.
Justice Connect have raised the issue that there is currently no code of conduct for landlords or real
estate agents that applies where tenants are having difficulties meeting their obligations due to hardship
2
or exceptional circumstances. They have suggested that a code of conduct could be developed to
assist victims of family violence and this may also be extended to address other types of hardship and
exceptional circumstances. The Code could contain a list of factors that real estate agents would
consider before proceeding with an eviction and real estate agents who are signatories could form links
with support services and provide referrals.
Justice Connect have also highlighted the importance of real estate agents being encouraged to sign up
for Centrepay, which allows automatic deductions to come from Centrelink recipients’ fortnightly
payments. This can assist Centrelink recipients to pay their rent on time and avoid eviction. LIV is
supportive of any initiatives to encourage greater use of this tool to avoid unnecessary evictions and
reduce homelessness.
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