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Minister’s foreword
Victorians have an important role to play in protecting the many thousands of native
plants and animals that form our national heritage. Many of Victoria’s plants and animals
are found nowhere else in the world.
Victoria’s natural environment provides an
abundance of social and economic advantages. It
provides us with food, resources, clean air and water,
as well as tourism and recreational opportunities
important for economic benefits and sense of
well-being. It is clear that many Victorians value and
take pride in the continued survival of our unique
flora and fauna.

and a review of the Act is needed to identify
opportunities to improve its effectiveness and
efficiency. The review also needs to identify ways for
the Act to increase public participation and reflect
partnerships with Traditional Owners. Together we
need to ensure that the Act embodies contemporary
approaches to biodiversity management and is
responsive to a changing environment.

The Andrews Labor Government has committed to
putting the care and protection of our environment
back on the agenda. This is why we have committed
to reviewing the Flora and Fauna Guarantee Act
1988. This review is closely linked to a major
biodiversity initiative – the development of a
statewide plan for managing Victoria’s biodiversity
over the next 20 years, Protecting Victoria’s
Environment - Biodiversity 2036. We are also
reviewing the native vegetation clearing regulations
to ensure we can sensibly protect Victoria’s sensitive
vegetation.

The community’s involvement is crucial to the
review’s success. We are seeking your input and
feedback on the information we have captured to
date about what is working well, issues with the
design or implementation of the Act, and
importantly, the proposals to improve the outcomes
of the Act.

The Act is a key piece of Victoria’s biodiversity
protection legislation. When it was first introduced in
April 1988, it was considered a landmark piece of
Australian conservation legislation. Strong emphasis
was given, for the first time, to habitat protection, to
the protection of plants and animals as elements of
thriving ecosystems, and to the management of
threats that give rise to extinction.

Hon Lily D’Ambrosio MP
Minister for Energy, Environment and
Climate Change

While the Act embodied many innovative
conservation approaches for its time, biodiversity
has continued to decline in the face of new
environmental conditions such as climate change
and population growth. It is now almost 30 years old
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Scented paperbark and coral fern (Mornington Peninsula) Photo by: Steve Sinclair

Aboriginal acknowledgement
The Victorian Government proudly acknowledges
Victoria’s Aboriginal community and their rich
culture and pays respect to their Elders past and
present. We acknowledge Aboriginal people as
Australia’s first peoples and as the Traditional
Owners and custodians of the land and water on
which we rely. We recognise and value the ongoing
contribution of Aboriginal people and communities
to Victorian life and how this enriches us. We
embrace the spirit of reconciliation, working
towards the equality of outcomes and ensuring an
equal voice.
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Executive summary
The Victorian Government is reviewing the Flora and Fauna Guarantee Act 1988 (the Act),
a key part of Victoria’s legislative framework for the protection and management of
biodiversity.
The Department of Environment, Land, Water and
Planning (DELWP) has progressed the review and
developed a range of potential improvements to
modernise the Act and ensure it enhances the
protection of Victoria’s biodiversity into the future.
This consultation paper has been developed to
engage the Victorian community on potential
improvements to the Act.
The potential improvements in this consultation
paper are suggestions for how the Act could be
improved and are not final policy positions.
The government is seeking feedback from the
community on these suggestions and other ideas to
improve the Act. Feedback will be considered in
making future changes to the Act.
The consultation paper has four main sections:
• Section 1 – Provides an introduction to the review
of the Act and identifies how to provide feedback
on the consultation paper.
• Section 2 – Outlines the main drivers for the review
of the Act.
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• Section 3 – Explains how the Act works and
summarises the views of stakeholders on its
strengths and weaknesses and the findings of
previous reviews of the Act.
• Section 4 – Describes the main problems with the
Act and identifies a range of potential
improvements to address these problems.

Context for the review
The review of the Act is part of the government’s
broader long-term agenda to ensure stronger
protection of important biodiversity.
The government is committed to improving the care
and protection of Victoria’s environment through
three interconnected initiatives:
• Development of an overarching Biodiversity Plan
– Protecting Victoria’s Environment – Biodiversity
2036 (Biodiversity Plan).
• A review of the Flora and Fauna Guarantee Act.
• A review of the native vegetation clearing
regulations, which form part of Victoria’s planning
system.

Review of the Flora and Fauna Guarantee Act 1988 Executive Summary
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The Biodiversity Plan will provide the roadmap for
the government’s overall response to the challenge
of halting biodiversity decline. The plan will
encourage all Victorians to be actively engaged and
support the protection and rebuilding of Victoria’s
natural environment.
The health of native vegetation is a significant factor
in the health of the natural environment. The review
of the native vegetation clearing regulations will
ensure the sensible protection of native vegetation
with clearer and more transparent regulations.
Together, these initiatives develop a new direction for
the protection and management of Victoria’s
biodiversity. This will improve the ability to halt the
decline of native species and better address the
impacts of climate change on biodiversity.

Benefits of the potential improvements
This review provides an opportunity to ensure the
Act provides a modern overarching framework for
biodiversity protection and management in Victoria,
as well as strong and effective protection for
Victoria’s native species and important habitats.
The potential improvements to the Act in this
consultation paper will:
• Provide a clear direction and signal of the
government’s commitment to biodiversity
outcomes by requiring the establishment of
statewide biodiversity targets.
• Improve the way Victoria’s most important
habitats – those critical to the survival of native
species and communities – are identified and
protected.
• Ensure conservation actions to recover species
maximise benefits to multiple species and better
address climate change by shifting the focus of
biodiversity planning to a landscape or areabased approach.
• Align the Act with best practice international
standards and a proposed national approach for
assessing and listing threatened species.
• Promote modern approaches to regulation that
both streamline regulatory processes and improve
biodiversity outcomes.

• Ensure good performance by government and
public support and confidence in the Act by
improving accountability and transparency in the
administration of the Act.
• Support leadership and clarify roles and
responsibilities across government for achieving
biodiversity outcomes by strengthening the duty
on public authorities and providing guidance to
support it.
• Enable a partnership with Traditional Owners in
the management of biodiversity.
• Support a shared responsibility for achieving
biodiversity outcomes by promoting co-ordination
between government and other stakeholders in
conservation efforts.
These potential improvements support the new
direction in the draft Biodiversity Plan1 and will better
enable conservation efforts to focus on the
preventative end of biodiversity decline. This will
ensure a greater number of species survive in the
long-term and do not become endangered.
While the potential improvements support a shift
from reactive emergency interventions to a more
strategic focus on halting decline before species
become endangered, preventing extinctions will
continue to remain a priority for the government.
The potential improvements would continue to
support conservation efforts for the most
endangered species. This includes through the
preparation of specific action plans to recover those
threatened species that require focused attention
and improvements to the way habitats critical to the
survival of species are protected.

Need for the review
The establishment of the Act in 1988 was a milestone
for the protection of biodiversity in Victoria. Stronger
emphasis was given, for the first time, to habitat
protection, to the protection of ecological
communities, and to the management of threats
that give rise to possible extinction. The Act also
went beyond the traditional focus of earlier
legislation on controlling harmful activities by
establishing a framework for how biodiversity should
be managed. It also recognised the important role of
public authorities in biodiversity conservation.

• Ensure the Act provides a strong deterrent to
illegal behaviour, including the illegal removal of
native vegetation, and enables regulators to
respond to non-compliances based on the
seriousness of the offence.
1 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
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Despite the Act being in operation for almost 30
years, Victoria’s biodiversity continues to decline. Key
drivers of decline are ongoing loss and
fragmentation of habitats and the operation of
threats across the landscape, such as weeds, pests
and diseases. Climate change will add to the current
difficulties faced by native species. Within decades,
environments are predicted to be substantially
different from those currently experienced by
biodiversity at most locations. This has significant
implications for biodiversity management and
requires changes to current approaches.
There have been substantial advances in
approaches to biodiversity protection in recent years
and there is a need to review the Act to ensure it
reflects these changes. Modern approaches give
greater emphasis to landscape or area-based
planning that better enables conservation actions to
maximise benefits to biodiversity. There is now
greater recognition of the benefits of strategic
approaches to regulation that can encourage
biodiversity to be considered early in decision
making processes to maximise opportunities for
good outcomes. The public is seeking much greater
transparency about progress being made to achieve
biodiversity objectives and the contribution
government is making towards these outcomes.
The Act now operates within a substantially different
regulatory context compared to when it was
established. New regulatory frameworks have been
established to provide protection to biodiversity,
including the native vegetation clearing regulations
in Victoria and the Commonwealth Environment
Protection and Biodiversity Conservation Act 1999.
Other regulatory frameworks relevant to biodiversity,
such as planning, forestry, fisheries and mining
legislation increasingly include objectives to
conserve the environment and mechanisms to
improve consideration of biodiversity in decision
making. There is a need to review the Act to ensure it
integrates effectively with these other regulatory
frameworks to deliver its objectives.
As well as these overarching issues, a range of
specific issues have been identified with the
efficiency and effectiveness of the Act. These have
been identified through targeted stakeholder
consultation, previous reviews of the Act, and a
report commissioned by DELWP on best practice
biodiversity legislation by Baker & McKenzie. 2
A strong theme emerging from this process is that
many issues with the Act arise from a failure of
government to properly implement the Act rather
than poor legislative design. Despite this, there is

also recognition that aspects of the Act can lead to
disproportionate efforts being spent on
administrative processes rather than the delivery of
biodiversity outcomes.

Summary of the
potential improvements
This consultation paper describes a number of
issues with the Act (see section 3) and identifies
potential improvements to address those issues
under five main themes (see section 4):
• Setting the direction (section 4.1).
• Coordination and integration across government
(section 4.2).
• Strategic approach to biodiversity planning and
species listing (section 4.3).
• Habitat protection and regulation (section 4.4).
• Accountability and transparency (section 4.5).

Setting the direction
A revised Act should provide a clear signal of the
government’s intention and commitment for
biodiversity in Victoria. One option to achieve this is
to establish achievable and measurable objectives
under the Act and require the establishment of
statewide targets for biodiversity.

Coordination and integration across
government
A revised Act should drive leadership, co-ordination
and consistent consideration of biodiversity in taking
actions and making decisions across government.
The existing duty on public authorities, including
government departments, is proposed to be
maintained and strengthened. The duty can support
government leadership in biodiversity protection
and help clarify responsibilities for delivering
biodiversity outcomes across government. There is
value in clarifying how the duty applies to public
authorities and government departments.
The tools available to support public authorities in
discharging their duty could be improved, including
through preparation of statutory guidance material
and improved use of existing voluntary management
agreements. Enabling the strategic use of these
management agreements could provide an
alternative pathway for public authorities to meet
regulatory requirements under the Act.

2 Baker & McKenzie (2016) Review of the Flora and Fauna
Guarantee Act 1988
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Strategic approach to biodiversity planning
and species listing
A more strategic approach to biodiversity planning is
needed to ensure conservation actions to recover
species and manage threats maximise benefits to
biodiversity and are co-ordinated so investment in
biodiversity is efficient and effective.
It is suggested that a new biodiversity planning
framework be established to replace the action
statement process. The new framework would
comprise four main components that would maintain
the key elements of the action statement process.
There would be a requirement to publish ecological
information for each species, community, or
threatening processes following listing, such as
information on a species’ ecology, its distribution
and key threats to its survival. It is also proposed to
require identification of priority actions for each
listed species and community. These are proposed
to be developed from an analysis of synergies and
efficiencies across multiple species to identify the
most beneficial actions for biodiversity.
A key component of the potential new framework is
the proposal to require a landscape or area-based
response to the Biodiversity Plan. This would involve
a collaborative planning process including partners
and stakeholders with a role in biodiversity
conservation. It would identify priority actions to
contribute to statewide biodiversity targets, capture
commitments to implementing actions and report on
actions taken.
The potential new framework will maintain the ability
to prepare specific plans, similar to an action
statement, for listed species or threats that require
specific attention. Criteria are proposed to be
established to determine when these are needed.
The process for assessing and listing threatened
species is proposed to be improved through the
adoption of a national approach called the Common
Assessment Method. This will align the Act with
international standards and reduce duplication in
assessing threatened species.

It is also proposed to enable a risk-based approach
to the regulation of protected flora that better
focuses regulatory effort on those activities that
have been identified as posing the most risk.
A further potential improvement to the regulatory
framework under the Act could be to introduce a
strategic mechanism that enables the assessment
and approval of the biodiversity impacts and
benefits of multiple or on-going activities under a
policy or program. A key benefit of strategic
approaches is that they encourage biodiversity to be
considered early in decision making so opportunities
for optimal outcomes are maximised and the costs
of avoiding and mitigating impacts are reduced.
The compliance and enforcement arrangements of
the Act would benefit from being strengthened,
including modernising penalties. These
arrangements could also be expanded to cover
illegal removal of native vegetation, which was
identified as an issue during the review of the native
vegetation clearing regulations.

Accountability and transparency
The Act needs to ensure the Victorian community is
better informed about what action is being taken
across government to improve biodiversity outcomes
and to track progress against proposed statewide
biodiversity targets. A potential reform could be to
require a five-yearly independent public report on
progress in achieving the biodiversity targets.
Public consultation processes under the Act for
important decisions could be improved and
decisions made publicly available. Consideration
could also be given to improving the community’s
ability to challenge administrative decisions made
under the Act and to enforce the Act, such as by
expanding standing for community members to seek
review through the courts.

Habitat protection and regulation
The protection of habitats is widely recognised as
the most effective way of protecting species.
It is proposed to institute a more collaborative
approach to the protection of critical habitats that is
respectful of landowners’ and Traditional Owners
aspirations for their land, while providing greater
support through incentives. Such an approach would
require underpinning by proportionate regulation.
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1

Introduction

The Victorian Government is reviewing the Flora and Fauna Guarantee Act 1988 (the Act),
a key part of the legislative framework for the protection and management of Victoria’s
biodiversity. The review is being undertaken by the Department of Environment, Land,
Water and Planning (DELWP).
Victoria’s biodiversity provides environmental, social
and economic benefits to the state. It is an important
part of the community’s identity and is fundamental
to the wellbeing of every Victorian. As a crucial
component of natural capital, biodiversity provides
Victorians with life sustaining resources and
underpins many of the productive activities that
generate value for the state.

The objective of the review is to improve the
efficiency and effectiveness of the Act in protecting
Victoria’s biodiversity. As part of the review, DELWP is
examining the role of the Act in the context of the
broader regulatory system in Victoria relevant to
protecting and managing biodiversity. This includes
examining opportunities to improve connections to
other biodiversity related legislation.

Modelling undertaken for the Future Economy
Group3 suggests that a Victorian economy
underpinned by healthier natural capital will
outperform an economy where natural capital is
degraded. It was estimated that by 2028, healthier
natural capital could provide between $15 billion and
$36 billion in economic benefits for Victoria. However,
continuing on the current trajectory of decline in
Victoria’s natural capital could cost the state
between $16 billion and $78 billion.

DELWP is also examining opportunities to improve
the Act consistent with modern legislative
approaches, Victorian best practice regulatory
principles (see Appendix 1), the community’s
expectations for biodiversity management, and the
rights and interests of Victorian Traditional Owners
in the management of biodiversity.

This review provides an opportunity to ensure the
Act provides a modern overarching framework for
biodiversity protection and management in Victoria,
as well as strong and effective protection for
Victoria’s native species and important habitats.

Traditional Owners hold a unique understanding and
knowledge of Victoria’s biodiversity. To recognise
this, consideration has been given to strengthening
the involvement of Traditional Owners in the
operation and implementation of the Act. DELWP
has published Munganin–Gadhaba ‘Achieve
Together’: DELWP Aboriginal Inclusion Plan 20162020 to support this involvement. The plan is
underpinned by guiding principles, identifies
partnership opportunities and establishes a
governance framework for implementation.

3 Nous Group (2014) The Future Economy Project: The economic
impact of diminishing natural capital in Victoria. A report for The
Future Economy Group
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DELWP recognises the broader regulatory system for
biodiversity in Victoria is complex, with powers and
regulatory obligations sitting under various laws.
This system has developed over many years, often in
response to specific issues, and not always taking a
systematic approach. This can result in duplication
of regulatory requirements, confusion amongst the
community about regulatory obligations, and gaps
in oversight and regulation.

The government is seeking feedback from the public
on these suggestions and other ideas for reform.
Feedback will be considered in developing and
refining changes to improve the Act.

While addressing these broader regulatory issues is
outside the scope of this review, the review may
inform future reforms to Victoria’s biodiversity
legislative framework.

A portfolio reference group and a stakeholder
reference group have been providing input to this
review, as well as the development of the Biodiversity
Plan Protecting Victoria’s Environment – Biodiversity
2036. This consultation paper has been informed by
discussion with these two groups, as well as the
following:

1.1

Purpose of the consultation paper

The purpose of this consultation paper is to draw
together the key findings from initial consultation
with stakeholders and previous external reviews of
the Act, and to seek feedback from the public on
potential improvements to the Act.
The consultation paper has four main sections:

DELWP has started talking with the Victorian
community about their experiences and concerns
with the Act to understand the important issues and
help identify options to improve the Act.

• A report on best practice biodiversity legislation by
Baker & McKenzie4 commissioned by DELWP to
help inform this review.Previous reviews that
include the Act, such as:
–– Australian Network of Environmental Defender’s
Offices (2014)

• Section 1 – Provides an introduction to the review
of the Act and identifies how to provide feedback
on the consultation paper.

–– Environment Defenders Office (2012)

• Section 2 – Outlines the main drivers for the review
of the Act.

–– Victorian Competition and Efficiency
Commission (2009)

• Section 3 – Explains how the Act works and
summarises the views of stakeholders on its
strengths and weaknesses and the findings of
previous reviews of the Act.

–– Lawyers for Forests (2002).

–– Victorian Auditor-General (2009)

• Feedback from stakeholders during consultation
on the draft Biodiversity Plan5 and the review of
the native vegetation clearing regulations.

• Section 4 – Describes the main problems with the
Act and identifies a range of potential
improvements to address these problems.
The potential improvements in section 4 of the
consultation paper are suggestions for how the Act
could be improved and are not final policy positions.

4 Baker & McKenzie (2016) Review of the Flora and Fauna
Guarantee Act 1988
5 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
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Climate Change
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public land
Forest Industry
Taskforce

Figure 1 – Current Victorian Government reviews and reforms relevant to biodiversity

1.2 Other relevant reforms

1.3 How to get involved

This review does not stand alone – it is part of a
broader commitment by the government to
improving how biodiversity and environmental issues
are managed across Victoria.

DELWP is seeking your feedback on this consultation
paper to help with the review of the Act. Your input
will assist in developing and refining policy proposals
to improve the Act.

Figure 1 demonstrates the range of reforms currently
underway.

In particular:

Of particular relevance to this review is the renewal
of the Flora and Fauna Guarantee Strategy (referred
to in this consultation paper as the Biodiversity Plan
– see section 2.4) and the review of the native
vegetation clearing regulations.
The Biodiversity Plan will provide a roadmap for the
government’s overall response to the challenge of
halting biodiversity decline. The plan will encourage
all Victorians to be actively engaged and support the
protection and rebuilding of Victoria’s natural
environment.
The health of native vegetation is a significant factor
in the overall health of Victoria’s natural
environment. The review of the native vegetation
clearing regulations will ensure the sensible
protection of sensitive native vegetation with clearer
and more transparent regulations.

• Do you think the potential improvements in section
4 of the consultation paper would address the
problems with the Act?
• Are there potential improvements you think should
be made that are not described?
• Do you have any views on which potential
improvements are most important?
Where possible, please provide evidence or
examples to support your comments.
The government has established a consultation
website for your input: https://engage.vic.gov.au/
review-flora-and-fauna-guarantee-act-1988.

Consultation has already commenced with the
community across many biodiversity and
environmental issues. Public consultation papers
have been made available for the draft Biodiversity
Plan6, Water for Victoria and reviews of the native
vegetation clearing regulations and marine and
coastal management.
6 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
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Freshwater Catfish (Tandanus tandanus) Photo by: Tarmo Raadik

2

Drivers for change

The establishment of the Act in 1988 was a milestone for the protection of biodiversity in
Victoria. The Act has not been comprehensively reviewed by the government since then.
This is despite continued decline in Victoria’s biodiversity, developments in knowledge of
how biodiversity should best be managed, and an evolving regulatory context.
This section of the consultation paper outlines the key drivers for the review of the Act.

2.1 Victoria’s biodiversity is in decline
Victoria’s biodiversity is an important part of our
identity and is fundamental to the wellbeing of every
Victorian. The Victorian community takes pride in its
unique flora and fauna and identifies strongly with
landscapes and the plants and animals they contain.
As custodians of the land, Traditional Owners attach
great social, economic and spiritual value to the
plants, animals and medicines that feature in their
dreamtime and creation stories, and that have
supported their economies for thousands of years.
Biodiversity is also the foundation of healthy
ecosystems, providing public and economic benefits
such as clean air and water, productive soils, natural
pest control, pollination and flood mitigation. These
ecosystem services underpin the productivity and
health of economies and societies. Biodiversity can
also help mitigate the impacts of climate change, for
example actions that support biodiversity such as
reforestation and revegetation of cleared and
degraded land can help reduce greenhouse gas
emissions by storing carbon.
Despite the importance of biodiversity and efforts to
conserve it over many years, Victoria’s biodiversity
continues to decline7. Key drivers of this decline are
ongoing loss and fragmentation of habitats for
7 Commissioner for Environmental Sustainability (2013) Science
Policy People: Victoria – State of the Environment.

native species and the operation of threats across
the landscape, such as weeds, pests and diseases.
Some of the causes of this decline are a legacy from
land use change over the past two centuries, driven
largely by population growth, and can only be
addressed by investing in restoration. Others result
from ongoing activities, like use and management of
natural resources that are undertaken to support
our growth, prosperity, safety and way of life.
Victoria is still experiencing losses in the extent and
condition of native vegetation. 8 While native
vegetation is only one component of biodiversity, it is
a key indicator of broader decline.
Climate change will add to the current difficulties
faced by biodiversity. It is recognised as a major risk
to biodiversity, which is likely to exacerbate and alter
the nature of other threats, as well as increase the
frequency and severity of extreme events like fire,
floods and drought. Within decades, environments
across Australia are predicted to be substantially
different from those currently experienced by
biodiversity at most locations, putting significant
pressure on species and ecosystems to adapt.

8 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
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2.2 There are new approaches to
biodiversity conservation
Since the Act was established, there have been
substantial advances in approaches to biodiversity
conservation. There is a need to review the Act to
ensure it reflects what the government and
community have learned about how biodiversity
should best be managed. Modern approaches to
biodiversity management can also have greater
economic and social benefits. Social and economic
benefits and impacts will be considered in the
development of reforms to the Act.
It is now widely recognised that the most effective
approaches to protecting biodiversity involve
protection of the habitats or ecosystems that native
species rely on, rather than focusing solely on
individual species. The appropriate scale of
protection also needs to be considered. Landscape
or area-based approaches that allow for the
prioritisation of actions to improve habitat and
reduce the pressure caused by threats are an
increasingly common feature of best practice
biodiversity legislation.
Effective biodiversity management extends beyond
protected areas and conservation projects. It
includes uptake of biodiversity considerations into
planning and decision making across the whole of
government and other sectors of society. Decision
makers need to consider environmental, economic,
social, cultural and equity considerations over the
long term. This is particularly the case for resource
and land use activities that provide important
economic benefits, but have the potential to
contribute to biodiversity decline.
It is also common for modern biodiversity legislation
to include recognition of the important role private
landowners play in protecting biodiversity, and to
provide mechanisms to encourage conservation on
private land. This is increasingly being reflected in
legislative objectives that provide for shared
responsibility for biodiversity conservation across
the public and private sectors.
The role for government has been changing, with
modern legislation identifying a strong role for
government as a provider of information, and the
public as an active partner in delivery. ‘Open
14

government’ is increasingly seen as important,
reflected through increased public participation in
decision making. Modern statutory frameworks
provide for the timely and accurate public disclosure
on what the government is doing and how it is
reaching its goals. Effective statutory frameworks
and modern technology provide the means for
broader engagement with the community.
Best practice biodiversity legislation involves
Traditional Owners in the conservation of
biodiversity. It emphasises the importance of
Indigenous peoples’ traditional knowledge and
involvement as partners in environmental
management. Australia has ratified several
international human rights instruments that oblige
Australia, as far as possible, to respect, preserve and
maintain the knowledge, innovations and practices
of Indigenous peoples relevant to the conservation
and sustainable use of biodiversity.
Climate change is already impacting biodiversity
and is expected to become a significant driver of
biodiversity loss. This has significant implications for
biodiversity management and will require changes
to current approaches. This includes a greater focus
on improving the resilience of biodiversity and
helping species adapt naturally to changes, and
more flexible and adaptive management responses.
There are opportunities to embed climate
responsiveness in biodiversity legislation by
including objectives that drive identification and
response to impacts of climate change, and by
including adaptive management in planning and
decision making processes.

2.3 The regulatory context is evolving
There have been significant changes to regulatory
frameworks for biodiversity protection over recent
years. This has created a substantially different
regulatory context within which the Act operates
compared to when it was established.
Changes to the regulatory context include the
introduction of the native vegetation clearing
regulations in Victoria and the Commonwealth
Environment Protection and Biodiversity
Conservation Act 1999 (EPBC Act).
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While these regulatory frameworks have different
roles, they have created some overlap with the Flora
and Fauna Guarantee Act.
For example, both the Act and the EPBC Act include
processes to identify, list and plan for the recovery of
threatened species and communities. Both the Act
and the native vegetation clearing regulations
include requirements to consider the impacts of
activities on threatened species.
Other regulatory frameworks relevant to biodiversity,
such as planning, mining, forestry, fisheries and
water legislation, have increasingly included
objectives to conserve biodiversity or the broader
environment, and mechanisms to improve
consideration of biodiversity in decision making. The
Act should work seamlessly with these other
frameworks to deliver its objectives.
There are opportunities to streamline regulatory and
administrative processes, avoid duplication and
improve connections with other legislation. This
review will advance the government’s objectives to
achieve well-targeted, effective and proportionate
regulation, consistent with best practice regulatory
principles (see Appendix 1).

Guarantee Strategy is generally referred to as the
Biodiversity Plan in this consultation paper.
As part of developing the Biodiversity Plan, there has
been an extensive conversation with the Victorian
community about their expectations for biodiversity
and the approaches to achieve this.
Consultation to date has revealed strong support for
the vision, goals, and directions proposed in the draft
Biodiversity Plan. These responses have formed one
of the inputs to the review of the Act.

2.5 The native vegetation clearing
regulations are being reviewed
The government has committed to reviewing the
native vegetation clearing regulations to ensure that
they sensibly protect sensitive native vegetation.
The regulations play an important role in protecting
habitat for many species.
This review has worked closely with the review of the
native vegetation clearing regulations to ensure the
two frameworks complement one another.

2.4 Victoria's Biodiversity Plan is being
reviewed
The government is renewing its approach to
biodiversity management by developing a new
twenty-year plan for halting the decline of Victoria’s
biodiversity. The draft Biodiversity Plan9 articulates
the vision, goals and objectives for protecting and
enhancing Victoria’s biodiversity. The draft plan
describes the challenges faced in achieving that
vision, and how the government can contribute to
implementing national and international biodiversity
policy and commitments.
The Act requires the preparation of a Flora and
Fauna Guarantee Strategy (see section 3.3.3 of this
paper). Once the Biodiversity Plan is finalised, it will
become the Flora and Fauna Guarantee Strategy for
the purposes of the Act. The Flora and Fauna

9 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)

15

Thick-tailed Gecko (Underwoodisaurus milii) Photo by: Geoff Brown

3

The current approach

This section of the consultation paper:
• summarises the scope of the Act
• explains how the Act sits within a broader regulatory system for biodiversity
• summarises the views of stakeholders and the findings of previous reviews on the
strengths and weaknesses of the Act.

3.1 Scope of the Act
The Act came into effect in 1988 after significant
public debate. It was designed to fill critical gaps left
by earlier wildlife and other legislation which, up until
that point, had dealt mainly with the management of
recreational and aesthetic resources rather than
conservation. The Act was intended to protect
threatened species as well as communities and
habitats critical to their survival and focus
conservation effort on actions that prevented
species from becoming threatened.
The Act has a broad ranging objective to guarantee
that all native flora and fauna can survive and
flourish in the wild. It has a range of mechanisms to
achieve this objective, including:
• A process for listing threatened species and
communities and potentially threatening
processes. The Act establishes an expert body, the
Scientific Advisory Committee, which is responsible
for making listing recommendations and providing
other advice to the Minister.
• Requiring preparation of an overarching Flora and
Fauna Guarantee Strategy detailing how the
objectives of the Act will be met and the roles for
government in protecting biodiversity.
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• Requiring action plans (called action statements)
for every listed item, which describe the actions
needed to protect the species or community or to
manage the threatening process.
• Enabling the preparation of detailed management
plans for native flora and fauna.
• Enabling the declaration of habitat critical to the
survival of native flora and fauna and interim
conservation orders to protect and manage these
areas.
• Establishing a duty requiring that all public
authorities have regard to the objectives of the Act
in carrying out their functions, and enabling
voluntary agreements with public authorities
about managing native species or threats.
• Establishing a regulatory framework, through
permit requirements, which seeks to control the
impacts of activities on threatened flora and fish
and threatened communities.
• Establishing a range of compliance and
enforcement mechanisms and giving powers to
authorised officers to ensure businesses and the
community comply with the Act.
More detail about how each main part of the Act
works is provided in section 3.3.
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3.2 Victoria’s biodiversity regulatory system
While the Act focuses on the conservation of
biodiversity, particularly threatened species and
communities, there is a substantial body of
legislation and regulation in Victoria which plays a
role in protecting and managing the environment.

This regulatory system includes legislation or
regulations designed specifically to protect, manage
or control impacts on biodiversity, as well as those
designed primarily to meet other objectives, such as
social, economic or broader environmental
objectives (see Figure 2).

Legislation and regulation designed primarily to protect or manage biodiversity
Environment
Protection &
Biodiversity
Conservation Act
1999 (Cth)
Focuses on
protecting matters
of national
environmental
significance

Flora & Fauna
Guarantee Act
1988
Focuses on
protecting all flora
and fauna in
Victoria and
establishes
mechanisms to
protect
threatened
species and
communities

Native Vegetation
Clearing
Regulations
Focuses on
protecting native
vegetation,
including habitat
for threatened
species
The regulations sit
under the Planning
and Environment
Act 1987

Wildlife Act
1975
Focuses on the
protection of and
sustainable use
and access to
native wildlife

National Parks
Act 1975
Focuses on the
reservation and
management of
conservation
reserves

Victorian
Conservation
Trusts Act 1972
Focuses on
conserving
biodiversity on
private land
through voluntary
action

Examples of other legislation relevant to biodiversity

Land-use
and
development

Land
management

Planning and Environment Act 1987
Environmental Effects Act 1978
Major Transport Projects Facilitation Act 2009

Climate Change Act 2010
Catchment and Land Protection Act 1994
Plant Biosecurity Act 2010
Environment Protection Act 1970

Traditional Owner Settlement Act 2010
Aboriginal Heritage Act 2006
Crown Land (Reserves) Act 1978
Land Act 1958
Coastal Management Act 1995
Forests Act 1958
Local Government Act 1989

Sustainable Forests (Timber) Act 2004
Forests Act 1958
Fisheries Act 1995
Mineral Resources (Sustainable Development)
Act 1990
Water Act 1989
Conservation, Forests and Lands Act 1987

Threat
management

Use of
natural
resources

Figure 2 – Regulatory system relevant to biodiversity in Victoria
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Alpine She-oak Skink (Cyclodomorphus praeltus)
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It is appropriate for specific functions relating to
biodiversity, such as the establishment of national
parks and reserves, to sit across a range of
legislation, and the Act does not need to replicate
these functions. However, this approach has created
a complex legislative framework that can result in a
number of issues, including:
• duplication in regulatory requirements, such as
approval processes
• confusion amongst businesses and the community
about their regulatory obligations
• gaps in regulation or oversight arising from the
lack of a systematic approach to developing
biodiversity conservation legislation.
It is important to understand the role of the Act
within this regulatory system so reforms to the Act
help ensure the system as a whole delivers the
government’s biodiversity objectives.
The Act currently interacts with this regulatory
system in a number of ways, including by:
• Focusing attention on important biodiversity
values by listing threatened species and
communities. These may be considered in making
decisions under other regulatory frameworks, such
as approving activities or undertaking strategic
land-use planning.

Traditional Owner Settlement Act 2010, Fisheries Act
1995 and Commonwealth EPBC Act in particular
share similar objectives or interact strongly with the
Act.

Native vegetation clearing regulations
The removal of native vegetation in Victoria is
regulated primarily through the Victoria Planning
Provisions, and in particular clauses 52.16 and 52.17,
which sit under the Planning and Environment Act
1987. This framework is called the ‘native vegetation
clearing regulations’.
The regulations play an important role in protecting
habitat for many species. They set out the rules for
assessing proposals to remove native vegetation for
development or other land uses. If a permit is
granted to remove native vegetation, the regulations
set out a process for offsetting these impacts.
Impacts on threatened species are considered in
deciding whether to grant a permit and in
determining offset requirements.
The planning system also provides protection for
biodiversity through other mechanisms, including
the State Policy Planning Framework (section 10 of
the Victoria Planning Provisions). The framework has
an objective to protect important habitats. Councils
may also use planning schemes to apply protective
planning overlays to areas of biodiversity value.

• Identifying actions to recover threatened species
and communities and manage threatening
processes. These may be considered by
government departments and other stakeholders
seeking to deliver biodiversity outcomes, such as in
the management of national parks and reserves.

Wildlife Act 1975

Of the legislation identified in Figure 2, the native
vegetation clearing regulations, Wildlife Act 1975,
Conservation, Forests and Lands Act 1987 (CFL Act),

The Wildlife Act works in conjunction with the Flora
and Fauna Guarantee Act to protect threatened
species. However it also contains extensive
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The Wildlife Act aims to ensure the protection and
sustainable use of all wildlife, which includes native
wildlife, as well as non-native wildlife such as deer
that has been declared to be wildlife.
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provisions which are not directly related to
threatened species, such as protection of whales
and seals, the management of wildlife and nature
reserves and the regulation of the keeping and
trading of wildlife. The Flora and Fauna Guarantee
Act lists all threatened species – flora, fauna and fish
– and the Wildlife Act provides regulatory protection
to threatened wildlife.

Conservation, Forests and Lands Act 1987
The CFL Act sets up a legislative framework to
conserve the state’s lands, waters, and flora and
fauna to ensure their uses are environmentally
sound, socially just and economically efficient.
The CFL Act provides powers to make codes of
practice, enter into land management agreements
with landowners, and provide financial incentives.
The CFL Act also contains various administrative
and enforcement powers. The Flora and Fauna
Guarantee Act is a relevant law for the purposes of
the CFL Act. This means a range of functions to
enforce the Flora and Fauna Guarantee Act are
located in the CFL Act, such as the power to
commence criminal proceedings.

Traditional Owner Settlement Act 2010
The Traditional Owner Settlement Act provides a
mechanism to assist the government recognise
Traditional Owners and certain rights in Crown land.
Under this Act, a settlement package can include
natural resource agreements to recognise
Traditional Owners' rights to use certain natural
resources for cultural purposes and to provide input
into the management of land and natural resources.

Fisheries Act 1995
The Fisheries Act provides a framework for the
management and use of fisheries, aquaculture
industries and aquatic biological resources. This Act
enables the Minister to prepare management plans
for fisheries and enables the Secretary to grant
licences and permits to take fish.
Any species of fish or community of fish or aquatic
invertebrate listed under the Flora and Fauna
Guarantee Act becomes protected aquatic biota
under the Fisheries Act.



Environment Protection and Biodiversity
Conservation Act 1999 (Cth)
The key law for the protection of biodiversity at the
national level is the EPBC Act. The Act deals with
matters of national environmental significance,
including nationally important threatened species,
communities, wetlands of international significance,
and heritage places.
The EPBC Act provides a legal framework and
decision making process to protect and manage
these important matters and aims to balance the
protection of environmental and cultural values with
economic and social needs.
The EPBC Act does not replace Victoria’s
responsibilities for the protection of biodiversity. The
role of the Commonwealth government is to ensure
that national and international obligations are met
and matters of national environmental significance
are appropriately considered. However, the states
continue to have responsibility for all other
environmental matters, as articulated by the Council
of Australian Governments in the 1992
Intergovernmental Agreement on the Environment.
All states and territories have specific biodiversity
legislation that operates separately to the EPBC Act.
The Flora and Fauna Guarantee Act protects
threatened species and communities that occur in
Victoria, whether or not they are nationally
threatened. While the roles of the Flora and Fauna
Guarantee Act and EPBC Act can overlap in some
cases, protecting these matters at the state level is
important for a number of reasons, including:
• recognising that individual species play a role in
maintaining healthy and productive ecosystems
• responding to community expectations that
biodiversity has intrinsic value and species will not
be lost from Victoria
• providing a signal for identifying species and
communities that may be at risk of becoming
threatened nationally.
Targeted consultation on the Act and submissions to
the draft Biodiversity Plan10 suggested there is a
strong expectation from the Victorian community
that threatened species and communities that occur
within the state should be provided with specific
protection under Victorian legislation, including
identification of species threatened at a state level in
addition to a national level.
10 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)

Review of the Flora and Fauna Guarantee Act 1988 The Current Approach

19

Department of Environment, Land, Water and Planning

3.3 How the Act works and views on its
efficiency and effectiveness
This section of the consultation paper sets out how
each key part of the Act works and summarises the
views of stakeholders and findings of previous
reviews on its strengths and weaknesses.

Box 1: Current Act objectives
Objectives (section 4 of the Act)
1. The existing objectives are:
a.

To guarantee that all taxa of Victoria’s
flora and fauna other than the taxa listed
in the Excluded List can survive, flourish
and retain their potential for evolutionary
development in the wild; and

b.

To conserve Victoria’s communities of
flora and fauna; and

c.

To manage potentially threatening
processes; and

Although often viewed as threatened species
legislation, the scope of the Act includes all native
flora and fauna. A feature of the Act is the objective
to guarantee that all Victorian native species can
survive and flourish in the wild.

d.

To ensure that any use of flora or fauna
by humans is sustainable; and

e.

To ensure that the genetic diversity of
flora and fauna is maintained; and

The Act establishes objectives for the desired
outcomes for biodiversity (objectives (a) and (b)), as
well as more operational objectives which describe
how these should be achieved (objectives (c) to (g),
see Box 1). The objectives promote a preventative
approach to conservation by including reference to
managing threatening processes. They also
recognise the importance of maintaining functioning
ecosystems through reference to the conservation of
threatened communities.

f.

To provide programs—

The issues identified in this section have been taken
into account in describing the overall problems with
the Act and in identifying the potential
improvements in section 4.

3.3.1 Objectives
How does it work?

The objectives recognise that the conservation of
biodiversity cannot be achieved by government
alone, and refer to the establishment of programs
and provision of incentives to encourage the
community to conserve biodiversity. The objectives
also emphasise leadership from government by
establishing a duty that public authorities will be
administered to have regard to the Act’s objectives.

Where is it working well?
Many stakeholders broadly support for the breadth
and intent of the objectives, while recognising that
they could be modernised and improved. The
objective to establish programs and provide
incentives to encourage the community to conserve
biodiversity has also received strong support,
particularly because it can improve restoration and
conservation of biodiversity and support
behavioural change on private land.
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i.

of community education in the
conservation of flora and fauna; and

ii.

to encourage co-operative
management of flora and fauna
through, amongst other things, the
entering into of land management
co-operative agreements under the
Conservation, Forests and Lands Act
1987; and

iii. of assisting and giving incentives to
people, including landholders, to
enable flora and fauna to be
conserved; and
g.

To encourage the conserving of flora and
fauna through co-operative community
endeavours.

2. A public authority must be administered so as
to have regard to the objectives.
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What are the key issues?
Key issues about the Act’s objectives raised by
stakeholders and in previous reviews of the Act are
outlined in Table 1.

These issues have been taken into account in
describing the overall problems with the objectives
and in identifying the potential improvements to the
Act in section 4.1.

Table 1 – Key issues raised by stakeholders and in previous reviews
Issue

Description

Guarantee

Stakeholders have provided mixed views about the objective to guarantee all
Victorian native flora and fauna survive and flourish in the wild. Some consider the
guarantee shows a strong commitment from government to conserving all native
flora and fauna. Others suggest the objective is not feasible, particularly given the
impacts of climate change, and are concerned that focusing too much attention on
species that have a low chance of recovery will limit our ability to protect a wider
range of species.

Content of
objectives

There is no explicit reference in the objectives to:
• the principles of ecologically sustainable development
• the connection to Country of Traditional Owners and their important role in
biodiversity management
• acknowledging the significant impacts of climate change on biodiversity and the
government’s role in responding to this and other significant environmental
change.

Measurability of
objectives

It is difficult to assess progress against the achievement of the objectives because
they are not easily measureable.

Emphasis of the
objectives

Stakeholders have said that the objectives do not place sufficient emphasis on:
• the importance of managing biodiversity at a range of scales, not just at a
site-specific scale, but also at a landscape scale
• the need for proactive approaches to biodiversity to address past impacts,
including the need to restore areas of biodiversity

Duty on public
authorities

Some stakeholders are concerned that the duty on public authorities to have
regard to the Act’s objectives is not sufficiently influencing their behaviour. Some
feel that public authorities have not received sufficient guidance and support on
how to meet the duty and suggested it should be clarified to include all levels of
government, as well as private organisations responsible for managing public land.
Others have gone further, suggesting it should apply to all people, including private
landowners.

Links to other
provisions

It is not always clear how some objectives are given effect or are supported through
the other provisions of the Act.

Incentive programs

Some stakeholders argued there is not enough funding and other resources from
government to ensure the objective relating to providing incentives to encourage
the community to conserve biodiversity is effective. Others have stated that care is
needed to ensure incentive programs complement management actions and
regulatory requirements, and should be integrated with other government programs and policies, such as biosecurity and agricultural programs.
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3.3.2	Listing threatened species, communities
and processes
How does it work?
The Act establishes a process for identifying and
listing threatened species, threatened communities
and threatening processes. A species or community
of flora or fauna can be listed as threatened if it is in
a demonstrable state of decline which is likely to
result in extinction. A threatening process is eligible
for listing when it poses a significant threat to the
survival or evolutionary development of a range of
flora or fauna. Specific criteria for determining if a
species or community or threatening process is
eligible for listing under the Act are prescribed in the
Flora and Fauna Guarantee Regulations 2011 made
under the Act.
Any member of the Victorian community can make a
nomination for listing or delisting, provided
information requirements set out in the Regulations
are met. The Scientific Advisory Committee, an
independent body established under the Act to
advise on listings and other conservation matters,
must consider all public nominations and make
recommendations for listing or delisting to the
responsible Minister(s). This function is currently
jointly administered between the Minister for Energy,
Environment and Climate Change and the Minister
for Agriculture.
The Minister(s) then makes a recommendation to the
Governor in Council on whether a species,
community of flora and fauna or threatening
process should be added to or removed from the
lists. In making a recommendation, the Minister(s)
must have regard only to nature conservation
matters.
The Commonwealth EPBC Act also provides for the
listing of threatened species, communities and key
threatening processes at a national level. This
process is undertaken independently of the listing
process in Victoria and results in separate lists.

The advisory lists use conservation categories
similar to the EPBC Act and provide guidance on the
status of threatened species in Victoria to inform
planning and investment in conservation actions.
The advisory lists are also used to inform the native
vegetation and habitat maps that underpin the
native vegetation clearing regulations.
Three advisory lists have been prepared:
• Advisory List of Rare or Threatened Plants in
Victoria.
• Advisory List of Threatened Vertebrate Fauna in
Victoria.
• Advisory List of Threatened Invertebrate Fauna in
Victoria.

Where is it working well?
There is general support from stakeholders for
identifying threatened species and communities and
threatening processes through the listing process.
Listing is as an effective way to identify what
biodiversity assets are considered most important
and valued by the community and raise awareness
amongst government and the public about the
conservation status of species.
The listing process also provides an important basis
for making regulatory and other decisions and
setting priorities for conservation action.
The use of an independent Scientific Advisory
Committee to make recommendations to
government on listing decisions and providing the
ability for the public to make nominations for listing
or delisting items is generally supported by
stakeholders. The fact that the majority of
nominations for listings are made by the public
demonstrates the considerable public engagement
in threatened species protection.

DELWP also maintains advisory lists of rare and
threatened species that are based on technical
information and advice obtained from a range of
experts. They are more comprehensive than the
statutory lists prepared under the Act.
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What are the key issues?
Key issues about the listing process raised by
stakeholders and in previous reviews of the Act are
outlined in Table 2.

These issues have been taken into account in
describing the overall problems with listing process
and in identifying the potential improvements to the
Act in section 4.3.2.

Table 2 – Key issues raised by stakeholders and in previous reviews
Issue

Description

Multiple lists

There are multiple lists of threatened species relevant to Victoria – the Act’s threatened list, the Victorian advisory lists, and the National threatened list made under
the EPBC Act. These are created using different criteria and categories. Some
stakeholders have identified that this causes confusion amongst the community
and results in duplication of effort due to the need to undertake multiple assessments to determine whether a species or community should be listed.
There are divergent views among stakeholders regarding the need for a state list
under the Act in addition to the national list made under the EPBC Act. Some
stakeholders say that a state list enables people to better understand the condition
of nationally threatened species in Victoria, which can assist in prioritisation of local
conservation efforts to prevent loss of biodiversity from Victoria. Some consider
that understanding the conservation status of species at a state level supports local
connections with Victorian species. Other stakeholders consider a state list unnecessary, and that the national perspective is most important.

Comprehensiveness
of Act’s threatened
list

The listing process is not strategic because it is driven primarily by public nominations. Nominations rely on a highly engaged and scientifically literate community.
The listing process is also lengthy, resource intensive and hindered by a lack of up
to date scientific data on the status of species. This means the Act’s threatened list
is incomplete and heavily biased towards high profile species such as vertebrates,
as indicated by the much larger number of species listed on the Victorian advisory
lists.

Listing categories

There is only one category of threat status under the Act. This differs from the
recognised standard set by the International Union for Conservation of Nature
(IUCN), the national (EPBC Act) list, and the Victorian advisory lists, which use
categories such as ‘endangered’ and ‘vulnerable’.

Threatened
communities

The listing criteria and definitions of threatened communities lead to communities
being listed under the Act at varying degrees of specificity and significance. This
can lead to overlaps in descriptions of communities and can make it difficult to
determine the comprehensiveness of the list and the conservation status of communities in Victoria.

Threatening
processes

The listing criteria and definitions of threatening processes lead to processes being
listed under the Act at varying degrees of specificity and significance. This can lead
to overlaps in processes and can make it difficult to determine the comprehensiveness of the list.
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3.3.3 Biodiversity planning
How does it work?
The Act sets out a suite of mandatory and voluntary
planning tools to support protection and
management of native flora and fauna and
threatening processes. These are summarised in
Table 3.

Table 3 – Management tools to support
biodiversity planning
Tool

Purpose

Characteristics

Flora and fauna
guarantee strategy

Sets out how the conservation and management
objectives of the Act will be
achieved.

A Flora and Fauna Guarantee Strategy must be
prepared (referred to in this consultation paper as
the Biodiversity Plan – see section 2.4).

Action statements

Describes the management
actions to conserve or
manage a listed species,
community or threatening
process.

Action statements are required for each listed
threatened species, community and threatening
process ‘as soon as possible’ after listing. Action
statements must include information on what has
been done and what is intended to be done to
conserve a species or manage a threat.

Critical habitat
determinations

Identifies habitat that is
critical to the survival of any
species or community.

Critical habitat determinations can be made by the
Secretary for any species or community of flora or
fauna. If a determination is made:
• exemptions from the regulatory controls for
protected flora on private land do not apply
• an Interim Conservation Order may be made to
conserve critical habitat
• a public authority may be required to consult with
the Secretary on actions likely to threaten the
habitat.

Flora and fauna
management plans

Set out how flora and fauna
conservation and management objectives are to be
implemented or promoted.

Flora and fauna management plans can be made
for any species or community of flora or fauna or
threatening process. Management plans are intended to be a more detailed plan of management for
species than action statements. Management plans
are discretionary and non-binding. They must
include a review period and method to measure
progress towards achieving their objectives.

Public authority
management
agreements

Identify how public authorities will manage a species,
community of flora or fauna,
or threatening process.

Public authority management agreements are
voluntary agreements that can be made between
DELWP and one or more public authorities. Agreements must set out their purpose and aim, and the
duties and areas of responsibility of the parties.
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Tiger Snake (Notechis scutatus) Photo by: David Paul/Museum Victoria

Other provisions relevant to the Act are located in
the CFL Act. Section 12 of that Act provides the power
for the Minister to create one or more councils or
committees. A committee established under section
12 is referred to in the Flora and Fauna Guarantee
Act as the Conservation Advisory Committee.
Section 9 of the Flora and Fauna Guarantee Act
states that the Conservation Advisory Committee
may provide advice to the Minister or Secretary on
any matter arising from the administration of the
Act. The Conservation Advisory Committee has not
operated since the early years of the implementation
of the Act.

Where is it working well?
Some stakeholders consider the 1997 Flora and
Fauna Guarantee Strategy to have provided
effective policy direction and clear guidance on roles
and responsibilities of government. A significant
outcome from the strategy was the establishment of
a net gain principle for native vegetation, which
required ‘…a reversal, across the entire landscape, of
the long-term decline in the extent and quality of
native vegetation, leading to a net gain, with the first
target being no net loss by the year 2000’.11

• Biodiversity planning – helping to identify actions
and inform funding priorities for conservation.
• Forestry operations – species and community
requirements in action statements have been
reflected in forestry standards and procedures
and forest management zoning.
• Assessment and approvals – helping local councils
and DELWP understand the impact of proposed
activities on threatened species. Action statements
were previously required to be considered under
the planning system in granting permits for
land-use and development.
Although not widely used, some stakeholders
consider that public authority management
agreements have been useful to formalise
commitments by public authorities to protect and
manage sites of biodiversity value, and in providing
recognition of stakeholder commitments and
actions. Nine agreements have been made, mainly
with cemetery trusts for the management of
vegetation in cemetery reserves.

To date, over 300 action statements have been
developed for threatened species, communities and
threatening processes listed under the Act. Many
stakeholders say that action statements provide an
important way of involving communities in
conservation efforts, offering useful guidance on the
action required to recover species, communities and
to manage threats. Feedback has highlighted the
use of action statements to inform a wide range of
decision making processes including:
11 Department of Natural Resources and Environment (1997)
Victoria’s Biodiversity Strategy
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What are the key issues?
Key issues about biodiversity planning raised by
stakeholders and in previous reviews of the Act are
outlined in Table 4.

These issues have been taken into account in
describing the overall problems with biodiversity
planning and in identifying the potential
improvements to the Act in section 4.3.

Table 4 – Key issues raised by stakeholders and in previous reviews
Issue

Description

Flora and Fauna
Guarantee Strategy

Stakeholders have highlighted that a shortcoming of the Act is that it does not
require the Flora and Fauna Guarantee Strategy to contain measurable objectives
or targets, timeframes for implementation, a process for monitoring, evaluation and
reporting, or a requirement to regularly review the strategy.

Action statements

The preparation of action statements has not kept pace with listing of species,
communities and threatening processes. Some stakeholders suggested that the lag
between listing and publication of action statements has hindered effective conservation efforts.
Some stakeholders have said that the predominant focus of action statements on
single species makes it difficult to use them to identify the most effective actions at
a landscape-scale that will benefit a broader range of species. While many stakeholders agreed there are benefits to a landscape-scale approach to biodiversity
planning, others argued for the need to retain single species plans, at least in some
cases.
Some stakeholders pointed out that the lack of a requirement for decision makers
to consider action statements in decision making processes across government,
and to monitor their implementation, limits their effectiveness and makes it difficult
to assess their benefits.
While public consultation has become standard practice in the development of
action statements, it is not a requirement of the Act. Some stakeholders have
argued there should be a requirement to formally involve Traditional Owners in their
development and implementation.

Flora and fauna
management plans

Flora and fauna management plans have not been used. Many stakeholders
consider the role of these plans in managing species or threats to be unclear,
particularly given the role of action statements.

Public authority
management
agreements

Public authority management agreements have not been widely used. Some
stakeholders have said that their usefulness is limited by a lack of understanding of
their role and little ability to enforce them.
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3.3.4 Regulatory controls
How does it work?
The Act establishes a regulatory framework to
control proposed activities that may harm ‘protected
flora’, threatened fish, threatened communities of
flora and fish, and habitat declared critical to the
survival of flora and fauna.
Protected flora includes threatened flora, as well as
flora declared protected under the Act. Any native
flora, whether terrestrial, marine or aquatic flora,
may be declared protected under the Act.
The Act does not contain a complete scheme for
dealing with all activities and impacts. Controls for
threatened fauna are covered under the Wildlife Act,
while controls for the removal of native vegetation
are covered under the planning system.
Approval is required from the Secretary of DELWP to
take (meaning to ‘kill, injure, disturb or collect’)
protected flora and threatened fish and threatened
communities of flora or fish on public land.
On private land, the regulatory controls are more
limited. Approval is required to take threatened fish
and threatened communities of fish, but is not
required to take protected flora unless the flora is
taken for commercial purposes or from declared
critical habitat. Traditional Owners do not require
approval under the Act when they are acting in
accordance with relevant provisions within the
Traditional Owner Settlement Act.
Approval is granted by the issue of permits, licences
or a Governor in Council Order. Permits and licences
are similar, with permits usually issued for one-off
activities and licences for longer-term activities.
Governor in Council Orders are used for large scale
and ongoing activities such as forestry or fishery
operations. This type of approval has been used to
streamline processes and reduce duplication with
other legislation that already requires consideration
of biodiversity in decision making.

An Interim Conservation Order may require critical
habitat to be managed for conservation, or may
prevent an activity that would harm critical habitat.
Compensation is payable to landowners, with the
amount determined by the Secretary.
The regulatory controls are supported by a
compliance and enforcement regime. This includes a
range of offences and penalties. Some penalties,
such as a requirement to remediate damage to
species or communities or pay compensation, can
only be imposed by a court after a conviction for an
offence under the Act. Some of the compliance and
enforcement tools to implement the Act are located
under the CFL. Examples include the power to bring
proceedings for or seek injunctions to prevent
breaches of the Act.

Where does it work well?
Some stakeholders consider the regulatory
framework of the Act has led to improved
consideration of the impacts of proposed activities
on biodiversity, particularly on public land.
Proponents must assess the impacts of their
proposed activities on threatened species and
communities and put measures in place to avoid and
minimise these impacts where possible.
The Act has also ensured that the impacts of the
collection and sale of native flora that is of high
commercial value, particularly grasstrees and tree
ferns, are considered and managed.

What are the key issues?
Key issues raised about regulatory controls by
stakeholders and in previous reviews of the Act are
outlined in Table 5.
These issues have been taken into account in
describing the overall problems with regulatory
controls and in identifying the potential
improvements to the Act in section 4.4.

The ability for the Secretary to grant an approval is
limited in some cases. Approval must not be granted
to take protected flora or a threatened community of
flora if the conservation of the flora would be
threatened by the proposed activity.
The Minister has powers to provide immediate
protection for critical habitat on both public and
private land and across terrestrial, marine and
freshwater habitats through Interim Conservation
Orders. The purpose of an Interim Conservation
Order is to provide protection for up to two years
until a cooperative program for the long-term
conservation of the land can be determined.
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Table 5 – Key issues raised by stakeholders and in previous reviews
Issue

Description

Complexity of
regulatory system

Many stakeholders said Victoria’s regulatory system for biodiversity is complex,
which causes confusion amongst the community about their regulatory obligations
and can lead to reduced compliance.
Many stakeholders suggested the regulatory controls under the Act are not well
integrated across the broader regulatory system, causing duplication of decision
making processes and preventing biodiversity from being taken into account early
in decision making.
Some stakeholders suggested a ‘one stop shop’ approach should be taken to
biodiversity approvals, where controls under the native vegetation clearing regulations, Wildlife Act and Flora and Fauna Guarantee Act are combined under a single
legislative framework.

Risk- based
approaches

Some stakeholders consider that the Act does not adequately facilitate a riskbased approach to regulation. For example, the way the regulatory controls for
protected flora operate means regulatory effort is not always targeted to the
activities that have been identified as posing a risk to this flora. Stakeholders cited
examples of risk-based approaches under other regulatory frameworks, such as the
Commonwealth EPBC Act, which are only triggered for significant impacts on
certain matters.

Trigger for a permit

Approval under the Act is required to take protected flora and threatened fish.
Some stakeholders argued the limited application of the regulatory controls on
private land reduces the Act’s effectiveness in protecting species. Other stakeholders said that the term take is not defined broadly enough in the Act to provide
effective protection of habitats, which is widely regarded as the most useful approach to protecting species.

Guidance on
applying for permits
and Governor in
Council Orders

There is minimal guidance on how applications for permits and Governor in Council
Orders are assessed and approved. Many stakeholders suggested this limits the
capacity for consistent, accountable and transparent decision making under the
Act.

Critical habitat and
Interim Conservation Orders

Critical habitat has only been declared once (in 1996) and was subsequently
revoked a year later. Interim Conservation Orders have never been used. While
stakeholders generally agreed on the importance of protecting critical habitat,
there were mixed views on the effectiveness of Interim Conservation Orders. Some
thought that Interim Conservation Orders are powerful and their ineffectiveness is
due to a lack of commitment from government to use them. Others felt that they
place too much burden on affected landowners. Many stakeholders are seeking
greater government support for landowners affected by critical habitat. Some
stakeholders suggested a power like an Interim Conservation Order should be
broadened so that it can be applied to other important habitats.

Compliance and
enforcement

The range of compliance and enforcement measures under the Act is limited and
penalties for breaches of the Act do not act as a sufficient deterrent. Many stakeholders suggested that the Act should adopt a broader range of compliance tools,
such as those commonly available in other modern legislation. Some stakeholders
are concerned that there is little opportunity for the public to initiate enforcement
action.

12

12 Meaning to ‘kill, injure, disturb or collect’
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3.3.5

Accountability and transparency

How does it work?
The Act establishes a range of mechanisms that aim
to provide transparency and accountability for
actions and decisions made under the Act as well as
progress towards the objectives of the Act (see Table
6). For some decisions, there are requirements to
consider certain matters, undertake public
consultation and publish decisions.

The Act also requires DELWP to report on the
activities undertaken to further the purposes of the
Act, including progress towards achieving the
objectives of the Act.
The Act establishes an independent body, the
Scientific Advisory Committee, which is responsible
for making recommendations to the Minister on the
listing of threatened species, communities and
threatening processes. The committee is also able to
provide advice to the Minister on other conservation
matters.

Table 6 – Accountability and transparency mechanisms
Decision or action

Criteria for decisions

Consultation and transparency

Listing

In considering the Scientific
Advisory Committee's recommendation The Minister must
have regard to nature conservation matters only and must
consider any comments from
the Victorian Catchment
Management Council when
making a listing recommendation. Note that this function
is currently jointly administered with the Minister for
Agriculture.

The decision and reasons for making the draft and
final recommendation must be made publically
available. Final recommendations must consider
any public comments on the draft recommendations.

Action statements
and management
plans

The Secretary must consider
relevant nature conservation,
social and economic matters.

The Secretary must consider any advice provided
by the Scientific Advisory Committee, the Victorian
Catchment Management Council and the Conservation Advisory Committee before finalising action
statements.

Interim
Conservation
Orders

The Secretary must consider
relevant nature conservation,
social and economic matters
as well as the social and
economic consequences of
making an order.

The decision and reasons for making an Interim
Conservation Order must be made publically
available.

The Secretary cannot issue a
permit relating to protected
flora if, in the opinion of the
Secretary or Governor in
Council, to do so would
threaten the conservation of
the species or community of
the flora.

If a permit is required under an Interim Conservation Order and the permit is refused or conditions
are placed on the permit, the Secretary must
provide reasons to the applicant.

Issuing permits and
licences

Reporting

Anyone impacted by an Interim Conservation
Order can seek review of some decisions by the
Victorian Civil and Administrative Tribunal.

The Secretary must report on the activities
undertaken by DELWP to further the purposes of
the Act, including progress towards achieving the
objectives. This must be published in DELWP’s
annual report.
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Where does it work well?

What are the key issues?

Stakeholders generally agreed that the processes
under the Act to list threatened species and
communities and threatening processes, is
transparent and consistent with best practice.

Key issues about accountability and transparency
raised by stakeholders and in previous reviews of the
Act are outlined in Table 7.
These issues have been taken into account in
describing the overall problems with accountability
and transparency and the in identifying potential
improvements to the Act in section 4.5.

Table 7 – Key issues raised by stakeholders and in previous reviews
Issue

Description

Reporting

There is a lack of public reporting on actions taken under the Act and the effectiveness of the Act in achieving outcomes for biodiversity, as well as on how public
authorities have had regard to the objectives of the Act. Many stakeholders suggested that measurable objectives or targets would help to improve the ability to
report on biodiversity outcomes.

Access to
information

Many stakeholders have identified significant difficulties in accessing information
on the permits and authorisations granted under the Act and information that
explains the reasons for decisions.

Criteria for decision
making

There is little guidance to decision makers under the Act on how decisions to grant
permits and Governor in Council Orders should be made. Some stakeholders
suggested that this limits the capacity for consistent, accountable and transparent
decision making under the Act.

Timeframes for
decisions

There are few timeframes specified in the Act for many decisions. This was raised by
many stakeholders as a particular issue in relation to the development of action
statements.

Public participation

Many stakeholders have said there are limited opportunities to participate in
decision making processes under the Act. Some stakeholders have suggested there
should be a requirement under the Act for formal public consultation processes for
important decisions and that the ability for the community to challenge or seek
review of decisions should be broadened.

Expert advice

Some stakeholders have suggested a greater role for expert advice in informing
decisions made under the Act, such as in identifying critical habitats or how to
effectively respond to significant environmental change affecting biodiversity, such
as major fire or drought.

Regular reviews

There is no requirement under the Act for regular reviews of the lists of threatened
species, communities and threatening processes, action statements, or the Flora
and Fauna Guarantee Strategy. Some stakeholders say this means information on
biodiversity and how it should best be managed is out of date and inaccurate,
limiting its effectiveness.

Partnerships with
Traditional Owners

Some stakeholders suggested government needs to improve the way that it engages with Traditional Owners when implementing the Act. Stakeholders have said that
engagement needs to happen earlier, be adequately resourced, be better coordinated across government and allow adequate time for a genuine collaborative process.
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Saltmarsh (Western Port Bay) Photo by: Steve Sinclair

4

Potential improvements

This section of the consultation paper:
• describes the key problems with the current Act
• identifies a range of potential improvements to address these problems.
The key problems with the Act and the potential
improvements in the consultation paper have been
informed by an analysis of the following:

• Improve the way Victoria’s most important
habitats – those critical to the survival of native
species – are identified and protected.

• Issues and problems identified in previous reviews
and feedback from stakeholders on the
performance of the Act (see section 3).

• Ensure conservation actions to recover species
maximise benefits to multiple species and better
address climate change.

• An independent review commissioned by DELWP
comparing the Act with best-practice approaches
across other national and international
jurisdictions. 8

• Align the Act with best practice international
standards and a national approach for assessing
and listing threatened species.

• Internal analysis and collection of evidence to help
examine the issues identified.
• Opportunities for improvements in the context of
policy changes since the Act was established and
advances in biodiversity conservation approaches
and legislative design.

Potential role of a revised Act13
It is considered that a revised Act should provide a
modern overarching framework for biodiversity
protection and management in Victoria, and strong
and effective protection for Victoria’s native species
and important habitats. A revised Act should:Provide
a clear direction and signal of the government’s
commitment to desired biodiversity outcomes.

• Promote modern approaches to regulation that
both streamline regulatory processes and improve
biodiversity outcomes.
• Ensure the Act provides a strong deterrent to
illegal behaviour, including the illegal removal of
native vegetation, and enables regulators to
respond to non-compliances based on the
seriousness of the offence.
• Ensure good performance by government and
public support and confidence in the Act by
improving accountability and transparency in the
administration of the Act.

13 Baker & McKenzie (2016) Review of the Flora and Fauna
Guarantee Act 1988
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• Support leadership and clarify roles and
responsibilities across government for achieving
biodiversity outcomes.
• Enable a partnership with Traditional Owners in
the management of biodiversity.
• Support a shared responsibility for achieving
biodiversity outcomes by promoting co-ordination
between government and other stakeholders in
conservation efforts.
Potential improvements to the Act to achieve this are
described under five themes:
• Setting the direction (section 4.1).
• Coordination and integration across government
(section 4.2).
• Strategic approach to biodiversity planning and
species listing (section 4.3).
• Habitat protection and regulation (section 4.4).
• Accountability and transparency (section 4.5).
The current structure and functions of the Act
compared with the potential structure and functions
of a revised Act is shown in Figure 3.

Traditional Owners
The suggested improvements to the Act would
contribute to achieving the outcomes set out in
Munganin–Gadhaba ‘Achieve Together’: DELWP
Aboriginal Inclusion Plan 2016-2020. Outcome three
of Munganin-Gadhaba, ‘Participation and
Collaboration’, states that DELWP will ensure
Aboriginal recruitment to its boards and committees.
As part of any future changes to the Act, Traditional
Owner membership could be required on
committees established under the Act (see section
4.3). Another option is to include an objective under
the Act to facilitate the involvement of Traditional
Owners in biodiversity conservation, acknowledging
their connection to country and unique role in, and
knowledge of, biodiversity conservation (see section
4.1). DELWP will further consider how to provide
greater recognition to species of cultural significance
to Traditional Owners under the Act, including
options to provide for their protection.
Any future amendments to the Act will be
implemented in partnership with Traditional Owners
across the state in accordance with agreed
engagement frameworks and through other
methods of formal participation.
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Figure 3 – Current structure and functions of the Act compared with a potential revised Act

Current Flora And Fauna Guarantee Act 1988
Objectives
Guarantee all species survive

Duty on public authorities

Flora and Fauna Guarantee Strategy

Listing
Multiple lists

Biodiversity planning
Single species approach

Action statements
Public authority management agreements

Protection and enforcement
Interim conservation orders (not used)

Permits, licenses, authorisations

Take of flora and fish

Critical habitat (not used)

Accountability and transparency
Reporting
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Potential Revised Act
Objectives
Protect, restore and enhance biodiversity

Recognise Traditional Owners

Consideration of climate change

Principles
Duty on public authorities
Clarified in the Act

Supported by guidance

Flora and Fauna Guarantee Strategy (currently Biodiversity Plan)
Require five yearly evaluation

Statewide target for biodiversity

Listing
Single comprehensive list

IUCN based categories

Biodiversity planning
Actions prioritised across species

Management advice

Landscape/area based planning

Public Authority Management Agreements
Protection and enforcement
Critical habitat protection and incentives

Enforcement of native vegetation clearing

Stronger penalties

Streamlined protected flora controls

Improved enforcement tools

Strategic approaches to regulation

Independent advice
Accountability and transparency
Internal review

Mandatory public consultation

Reporting across government

Standing for judicial review
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4.1 Setting the direction
4.1.1 Objectives
Objectives are an important part of modern
legislative frameworks. They provide guidance to the
public and decision makers on the scope of an Act,
what it aims to achieve, and how it should be applied.
Objectives help resolve uncertainty about how
provisions should be interpreted and define the limits
of powers and discretion given to decision makers by
the Act, including through the courts.

Description of the problem
The Act does not establish a clear and measurable
statement of the government’s expectation for
biodiversity outcomes. While biodiversity objectives
are included in the Act, these are not easily
measurable, making it difficult to determine progress
and to improve decision making.
There is room for other improvements to the
objectives to reflect contemporary approaches to
biodiversity legislation and drive more effective
conservation. This includes ensuring the objectives
provide an appropriate focus on conservation action
in a landscape context, setting priorities for taking
action, and driving restoration as well as preventing
decline. The current objectives do not recognise the
important role of Traditional Owners in biodiversity
conservation or acknowledge the significant threat
posed by climate change to biodiversity.
The objectives include an explicit guarantee for all
species to survive and flourish in the wild. While this
objective provides an aspirational and visionary
goal, it may not support the opportunities presented
by targeting conservation actions to maximise
benefits across multiple species (see section 4.3.1). It
can encourage a disproportionate amount of
conservation effort to be focused on the most
endangered species. This singular focus on the
emergency end of biodiversity decline may not
enable a long-term turn-around in decline or be the
most effective way of preventing extinctions.
The guarantee objective does not recognise the
uncertainty that climate change brings for
biodiversity. Climate change may require a
reconsideration of biodiversity approaches. This
includes a shift from attempting to resist changes to
biodiversity in response to climate change towards
helping species and ecosystems adapt naturally and
build resilience to change.

Potential improvements
To improve the Act’s capacity to set a clear direction
for biodiversity, it is proposed to revise the current
objectives and include a requirement to establish
statewide biodiversity targets.
Revisions are proposed so that the objectives:
• are simply and clearly stated and can be
measured and reported against
• are structured to include primary objectives on
desired outcomes, as well as objectives focused on
processes that will guide how the primary
objectives will be achieved
• are integrated with the substantive provisions of
the Act and other relevant legislation
• drive management responses that reflect
contemporary approaches to conservation
• facilitate responses to climate change and other
significant environmental changes.
In revising the objectives, the general support to
date for the breadth and intent of the current
objectives will be recognised. Most elements are
likely to be retained, with contemporary approaches
being reflected where relevant.
The community’s views on the goals and directions
in the draft Biodiversity Plan14 will also be considered.
These generally acknowledged the need to take
action to both prevent decline and restore
biodiversity and recognised the significant
challenges posed by climate change. There was also
general support for the notion that biodiversity
conservation is a shared responsibility and a clear
message that the community want genuine
opportunities to be engaged in conservation action.
Consideration will be given to replacing the current
legislated guarantee with alternative primary
objectives. This is being considered on the basis that
the guarantee may not support a conservation
approach that enables a long-term turn-around of
biodiversity decline across many species. It may also
be desirable to reflect and support changes to
conservation approaches needed to address climate
change through the Act’s objectives.

14 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
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Revised objectives will complement the goals and
directions in the draft Biodiversity Plan15. The plan
advocates for a re-balancing of conservation efforts
to the preventative end of biodiversity decline to
ensure a greater number of species and
communities do not become endangered.
Preventing extinctions will remain a priority for the
government. The revised objectives would continue
to support conservation efforts for the most
endangered species. The Biodiversity Plan will
include a specific biodiversity target to provide a
safety net for the most endangered species.
Revised objectives could address the following areas:
• Protecting, restoring and enhancing biodiversity so
native flora and fauna improve in the wild,
including genetic and habitat diversity and the
ecological processes that support biodiversity.
• Halting the overall decline of threatened species
and communities and securing the greatest
possible number in the wild in the context of
climate change.
• Ensuring the use of native flora and fauna is
sustainable.
• Managing the impacts of threats to biodiversity,
including climate change.
• Promoting a landscape or area-based approach
to biodiversity planning and ensuring the delivery
of conservation actions maximises benefits to
biodiversity.

• Supporting a collaborative approach to managing
biodiversity across stakeholders.
• Facilitating the involvement of Traditional Owners,
acknowledging their connection to country and
unique role in, and knowledge of, biodiversity
conservation.
• Improving the management of biodiversity by
developing and sharing knowledge and monitoring
biodiversity outcomes to enable adaptive changes
to approaches are necessary.
In addition to revised objectives, a further potential
improvement is that the Act require the
establishment of statewide biodiversity targets.
The concept of biodiversity targets is described in
the draft Biodiversity Plan16. The final targets and a
description of how they were developed will be set
out in the final Biodiversity Plan.
The role of the Act could include specifying:
• a requirement to include the targets in the
Biodiversity Plan
• a review period and process for developing the
targets
• the matters that must be included in the targets
• reporting against the targets.

Table 8 – Potential improvements
POTENTIAL IMPROVEMENTS

RATIONALE

Revise the current objectives and require the
establishment of statewide biodiversity targets.

Provide objectives that can be measured and
reported against and drive management responses
that reflect contemporary approaches to conservation.

1516

15 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
16 Protecting Victoria's Environment: Biodiversity 2036 (Public
Consultation Draft)
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4.1.2 Principles
Principles are a common feature of modern
environmental legislation. Principles provide
guidance to decision makers on how legislation
should be administered to ensure its objectives are
achieved, including how decisions are to be made
and how action is to be taken.
Principles help ensure that the balancing of different
interests that comes with decision making is done in
a way that is consistent and leads to optimal
outcomes. They are important in assisting
stakeholders understand the intention and values
that underpin the Act and how decision makers
should assess and weigh issues.

Description of the problem
There is insufficient guidance under the Act as to
how decision makers should weigh the
environmental, social and economic costs and
benefits of their decisions. These factors may be
weighed inconsistently by different decision makers
in similar circumstances, and over time.
This lack of guidance for decision making under the
Act may have contributed to the limited use of
certain statutory tools, including the declaration of
critical habitat and the use of public authority
management agreements.

Potential improvements
It is suggested that a set of principles be established
to guide decision making and administration of the
Act. The principles would be framed to:
• complement the objectives of the Act and match
their scope
• be consistent with the principles that have
informed the development of the Biodiversity Plan
• represent shared values across government and
the community

• provide greater transparency and accountability
in decision making.
The principles could cover the following areas:
• Integrating and balancing environment, social and
economic objectives.
• Informed decision making – to ensure decisions
are based on the best available information and
scientific uncertainty and risk is properly
accounted for.
• Primacy of prevention – to ensure appropriate
weight is placed on preventing harm and avoiding
impacts to biodiversity over the minimisation or
mitigation of impacts.
• Shared responsibility – to provide a platform to use
a range of mechanisms and work with a range of
stakeholders to take action to prevent harm to, or
restore, biodiversity.
• Intergenerational and intragenerational equity –
to ensure decision makers consider how decisions
may affect specific parts of the community and
future generations.
The principles could also be used to guide
consideration of biodiversity in decision making
across government (see section 4.2).
For example, the Victorian Transport Integration Act
2010 provides objectives and principles that aim to
ensure decisions affecting the transport system are
made within the same framework and support the
same objectives. Over 25 types of transport bodies
are required to have regard to the principles in
making decisions under more than 20 types of
legislation relating to transport.
The review of the Climate Change Act 2010 and
Inquiry into the Environment Protection Authority
also recommended requiring a set of principles
relevant to climate change and pollution to be
considered in decision making across government.

• be consistent with Victorian best practice
regulatory principles (see appendix 1)

Table 9 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

Provide principles in the Act to guide decisions
made under the Act. Investigate how these principles could be applied in decision making affecting
biodiversity across government (see section 4.2).

Provides guidance to decision makers on how the
Act should be administered to ensure its objectives
are achieved and improves consistency of decision
making under the Act and across government.
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4.2	Coordination and integration
across government
Successful achievement of the Act's objectives and
statewide biodiversity targets will require a whole-ofgovernment response. Government departments
and public authorities undertake activities that can
both impact and benefit biodiversity. These include
through:
• Responsibilities for managing public land. This
includes land managed primarily for biodiversity
conservation, as well as land managed to meet
other social or economic objectives, such as road,
rail and foreshore reserves. Public land contains
significant areas of high biodiversity value,
including important habitats for threatened
species and communities.17
• Responsibilities for regulating and taking action to
manage threats to biodiversity, including listed
threatening processes. Examples include
controlling weeds and pests and activities that
change flow regimes of waterways.
• Making decisions under other legislation. In some
cases, government departments and public
authorities may be required to consider and
manage their impacts on the environment. Where
this is required, decision makers often make
trade-offs that aim to balance this consideration
with social and economic objectives. Examples
include decisions on strategic land-use planning
and granting permits for development or use of
resources.
• Developing policies and plans and implementing
programs that can impact or benefit biodiversity,
such as developing land management plans.

Description of the problem
The Act establishes a number of mechanisms to
influence the consideration of biodiversity by
government and public authorities in making
decisions and taking actions.

Duty
The Act establishes a duty for public authorities to
be administered so as to have regard to the
objectives of the Act. Similar duties are used in other
jurisdictions nationally and internationally, including
in the United Kingdom and United States. Some
Victorian legislation establishes alternative
mechanisms to guide how decision makers consider
whole of government issues. For example, the

17 Victorian Environmental Assessment Council (2016) Statewide
Assessment of Public Land: Discussion Paper

Climate Change Act contains a requirement for
particular decisions made under other legislation to
have regard to climate change18.
The duty under the Act has not always been
effective in influencing the consideration of
biodiversity by government and public authorities.
There is some uncertainty over whether the
definition of public authorities includes government
departments. Furthermore, public authorities are not
clear on how to meet the duty. The duty is not clearly
defined under the Act and insufficient guidance has
been provided on how public authorities should give
effect to it.

Public authority management agreements
The Act provides a power for the Secretary to enter
into public authority management agreements to
provide for the management of listed species,
communities or threatening processes19. These
management agreements have not been widely
used. Public authorities do not always see the value
in entering into these agreements and the Act
provides little incentive to do so.
These issues with the duty and management
agreements mean public authorities may not always
understand their influence over biodiversity and how
this relates to their functions. They may not
consistently consider biodiversity in making
decisions and taking actions, or may be unclear how
to value or consider biodiversity under different
circumstances. This can mean biodiversity is
considered late in decision making processes when
opportunities for optimal outcomes can be
constrained and the costs of mitigating impacts may
be high. Public authorities may also be unclear on
how to take action to most effectively manage land
for biodiversity value or threats to biodiversity.
A further issue is that the impacts and contributions
to biodiversity of decisions and actions taken by
government departments and public authorities are
not reported consistently. This constrains the ability
to monitor progress towards the objectives of the
Act.

Role of DELWP
There is a clear role for DELWP in leading efforts to
achieve the objectives of the Act and the statewide
biodiversity targets. DELWP has an important role in
providing guidance to government departments and
public authorities on how to consider biodiversity in
making decisions and taking actions.

18 Climate Change Act 2010 section 14
19 FFG Act section 25
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Furthermore, the Secretary is responsible for
• support government leadership in achieving
managing public land containing significant areas of
biodiversity outcomes
high biodiversity value. The management of this land
• help clarify responsibilities for delivering
both benefits and impacts biodiversity. DELWP’s
biodiversity outcomes across government
reporting on these benefits and impacts is not
always undertaken consistently, which would make it
• help public authorities demonstrate achievement
difficult to track progress against the achievement of
against corporate sustainability objectives to
statewide biodiversity targets (see section 4.5).
stakeholders

Potential improvements
There is an opportunity to improve integration of
biodiversity in decision making processes across
government. Potential improvements aim to achieve
the following outcomes:
• Ensure that a whole-of-government approach is
taken to biodiversity protection, including that
biodiversity is considered at an early stage of
decision making in all relevant decisions.
• Establish commitments across government to
achieving the statewide biodiversity targets and
provide clarity of roles and responsibilities for
achieving the targets and reporting on progress.
• Provide guidance and information on when and
how to consider biodiversity, including information
on areas of high value biodiversity and how to take
into account cumulative impacts.
• Provide transparency in decisions, so trade-offs
affecting biodiversity are clear.
• Provide a role for DELWP to engage early in
planning and decision making across government
so opportunities for optimal outcomes are
maximised.

Duty
A clearly defined duty supported by appropriate
guidance on how it can be met can:
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• improve certainty for public authorities and help
them manage regulatory risk
• help support regulatory approaches that
encourage and reward high environmental
performance (see section 4.4.2).
A potential reform is to update the Act’s definition of
a public authority to clarify that the existing duty
applies to government departments as well as public
authorities. This would be supported with additional
information set out in the Act to clarify the
expectations arising from the duty. This may include
provisions related to:
• having regard to the Act’s objectives and principles
in decision making
• contributing to the achievement of the statewide
biodiversity targets
• taking reasonable steps to avoid exacerbating
listed threats to biodiversity
• acting in accordance with Ministerial guidelines or
standards
• reporting on contributions to the achievement of
the statewide biodiversity targets, including using
DELWP reporting standards.
What would be reasonably required under the duty
will depend on the public authority and its influence
over biodiversity. In carrying out their functions a
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public authority would be required to comply with
the duty only so far as is consistent with the proper
exercising of their existing statutory obligations.
The creation of a power for the Minister to issue
ministerial guidelines would further assist public
authorities to understand their obligations under the
duty and give effect to it. The guidelines may be
specific to an authority or focus on aspects of the
duty such as managing a listed threatening process.
A further suggested reform is to enable the
preparation of biodiversity standards under the Act.
The standards would contain detailed information
on how biodiversity or threatening processes should
be managed to deliver expected outcomes. The
standards could be incorporated into management
agreements with public authorities to support their
implementation and ensure these agreements
deliver consistent biodiversity outcomes.
The standards could also be used to support
monitoring and reporting on biodiversity outcomes
by government departments and public authorities.
By undertaking a conservation action in accordance
with a particular standard, the outcomes of those
actions can be predicted and reported on. The
standards could also be used to support an ‘earned
autonomy’ approach to regulating activities under
the Act (see section 4.4.2).
To improve accountability for impacts on
biodiversity, a further potential reform is to include
new powers for the Minister to request that a public
authority provide information as to how a particular
threat to biodiversity or high value biodiversity asset
is being managed. This would be supported by
powers for the Minister to issue a ministerial direction
to take action to address a listed threatening
process or biodiversity asset. This power would be
reserved for high value or high risk biodiversity
assets or threats.

Public authority management agreements
The existing ability under the Act to enter into
voluntary management agreements with public
authorities to guide the management of biodiversity
or threats is a useful statutory tool. It is proposed to
clarify and consider expanding the scope and
purpose of these agreements, including to:
• clarify that compliance with an agreement fulfils
the obligations under the duty
• provide an alternative pathway to permits for
meeting regulatory requirements
• provide guidance on the sustainable management
of threatened species where there is a requirement
to consider biodiversity or achieve sustainability
objectives under other legislation. This could apply
to resource use activities, such as forestry or
fisheries.

Role of DELWP
DELWP’s role in supporting the achievement of the
objectives of the Act and statewide biodiversity
targets should be clarified under the Act (see Box 2).
As part of this, it is suggested the Secretary be
required to report publicly on the benefits and
impacts of DELWP’s public land management
activities on biodiversity, including the conservation
actions proposed to counter-balance any impacts.
Given DELWP’s significant role in managing land of
high biodiversity value, the accurate reporting of
these benefits and impacts is important to measure
DELWP’s contribution to, and track overall progress
towards, the achievement of the statewide
biodiversity targets. Public reporting also improves
transparency and accountability for DELWP’s public
land management activities.

It is also proposed to investigate strengthening the
duty on public authorities, for example, by requiring
public authorities to act consistently with the
objectives and principles of the Act. Under such a
duty, a public authority would not be able to make a
decision that is inconsistent with the objectives and
principles of the Act, so far as is consistent with the
proper exercising of public authority's functions.
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Table 10 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

1. Clarify and strengthen the existing duty on public
authorities by setting out in the Act what the duty
requires.

Provides clarity for public authorities on what is
expected under the Act’s duty and how to incorporate biodiversity in decision making.
Improves the government’s ability to achieve the
biodiversity objectives and target, monitor progress
and report on outcomes.

2. Update the definition of a public authority to
clarify that it applies to government departments
as well as public authorities.

Removes uncertainty for public bodies and clearly
defines the duty’s scope.

3. Enable the preparation of ministerial guidelines.

Supports public authorities to comply with the duty
by providing specific information relevant to their
individual operations.

4. Maintain the existing ability to enter into voluntary management agreements with public
authorities. Clarify and consider expanding the
scope and purpose of these agreements.

Provides clarity and certainty to public authorities
on how to meet the duty and a public statement of
how a public authority is taking the Act’s objectives
into account.

5. Enable the preparation of biodiversity standards.

Provides guidance on how to most effectively
manage specific species, areas or threats.

6. Investigate providing powers for the Minister to:

DELWP is able to engage early to develop preventative approaches to support biodiversity.

a. Request that a government department or
public authority provides information to her/
him as to how a particular listed threatening
process or high value asset to biodiversity is
being managed.

Public authorities benefit from clarity of expectations.
Provides a role for the Minister to support implementation of the duty.

b. Issue a ministerial direction to take action to
address a listed threatening process.
7. Consider strengthening the existing duty on
public authorities, for example by requiring
consistency with the objectives and principles of
the Act.

Creates a stronger obligation on public authorities
under the duty as it requires an authority to act
consistently, rather than merely have regard to, the
objectives and principles of the Act.

8. Investigate options to further improve the consideration of biodiversity across government. This
could be achieved with a schedule of relevant
decisions under other legislation that must have
regard to biodiversity, or by amending other
legislation to add biodiversity as a consideration
in decision making.

Targets the duty by identifying specific decisions of
particular importance for biodiversity.
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Box 2 – Role of DELWP
A number of potential improvements in this
consultation paper would involve expanding
DELWP's role in implementing the Act. This
Potential
improvement
Biodiversity
targets

potential new role is summarised in the table below
and discussed further in relevant sections of the
consultation paper.
Section of
consultation
paper

Description

Establish statewide biodiversity targets.

Section 4.1

Biodiversity
response
planning

Ensure appropriate processes are in place to support a landscape or
area-based response to the Biodiversity Plan to identify priority
actions to contribute to statewide biodiversity targets. This will
include establishing collaborative forums to bring together partners
and stakeholders in an area of land or waters with a role in biodiversity conservation.

Section 4.3

Listing

Ensure the list of threatened species, communities and threatening
processes is comprehensive. This will involve regularly reviewing the
list and providing the Secretary with a role in nominating species for
listing.

Section 4.3.2

Biodiversity
planning

Habitat
protection

Prepare conservation advices for each listed species, community and
threatening process.
Section 4.3.1
Identify and publish priority actions for each listed species and
communities.
Publish and periodically update habitat importance maps for rare
and threatened species, showing the locations of important habitats
for these species.

Section 4.4.4

Establish a program to identify and map critical habitat areas across
the state on public and private land.
Section 4.4.1

Critical habitat
Require the Secretary to take all reasonable steps to enter into an
agreement with owners of land containing declared critical habitat.
Establish a monitoring and evaluation framework to support the
evaluation of the Biodiversity Plan and tracking of progress against
the statewide biodiversity targets.

Section 4.5

Publicly report on the benefits and impacts of DELWP’s public land
management activities on biodiversity, including the conservation
actions proposed to counter-balance any impacts.

Section 4.2

Reporting
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4.3	Strategic approach to biodiversity planning and species listing
4.3.1

Biodiversity planning

Requirements to develop plans identifying
conservation actions to recover species and
communities and manage threats are a common
feature of modern biodiversity legislation nationally
and internationally.
Elements of the current approach to biodiversity
planning under the Act, which primarily involves the
mandatory development of action statements for
each threatened species and community and each
listed threatening process, have been useful in
informing biodiversity management. However, overall
the approach has not been effective in halting the
decline of biodiversity in Victoria.

Description of the problem
Statewide biodiversity plan
An overarching statewide plan or strategy for the
protection and management of Victoria’s
biodiversity is an important and useful mechanism
for setting out the government’s overall response to
the challenge of halting biodiversity decline.
The lack of a requirement in the Act for the Flora and
Fauna Guarantee Strategy to contain measureable
targets, timeframes for implementation, and a
process for monitoring, evaluation and reporting,
makes it difficult to assess progress in achieving the
intended outcomes of the strategy and the
objectives of the Act.
As the Act does not require the Flora and Fauna
Guarantee Strategy to be regularly reviewed, it can
quickly become out of date as new issues emerge
and approaches to biodiversity conservation evolve,
which reduces its relevance and effectiveness.
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Information on conservation actions
The development of action statements is a resource
intensive and often protracted process and has
failed to keep up with the listing of threatened
species, communities and threats. This causes
delays in the provision of information to stakeholders
on what actions are required to recover species or
manage threats or how to take biodiversity into
account in decisions. Delays can also mean that
opportunities for early intervention, which can lead
to optimal outcomes for biodiversity, may be missed.
A further issue is that the availability of information
to stakeholders on how to manage land to improve
biodiversity values or best practice methods for
managing threats is limited or delayed. This reduces
the effectiveness of conservation action undertaken
by public authorities and private landowners.

Priorities for conservation actions
The action statement process drives a ‘singlespecies’ approach to identifying and implementing
conservation actions to recover species and
communities and manage threats.
Action statements typically contain a large list of
actions for each listed species, community or
threatening process. The action statement process
does not guide how to choose between these actions
to achieve a given objective, such as to benefit a
single species or multiple species or to most
effectively manage a threatening process. Decisions
about what actions to take are often made in
isolation without considering opportunities to benefit
multiple species.
To ensure conservation efforts are efficient and
effective and maximise benefits to biodiversity, it is
necessary for conservation actions to be prioritised
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across multiple species. Contemporary biodiversity
planning approaches are increasingly including
objective ways to prioritise actions across species.
These take into account factors such as the costs,
benefits and likelihood of success of actions. 20

Landscape or area-based planning
There have been significant advances in
conservation practice since the Act was made.
Contemporary planning approaches give greater
emphasise to landscape or area-based planning.
This approach enables conservation actions to be
undertaken at appropriate scales that can benefit
multiple species, while accounting for the unique
needs of individual species where required.
Planning at a landscape or area-based scale
enables actions to be prioritised and implemented at
multiple scales. It is particularly useful for managing
threats, many of which operate at a landscape scale.
The management of threats is an effective way of
benefitting multiple species and providing a
preventative approach to conservation that reduces
the risk of other species becoming threatened.
A landscape or area-based approach also allows
identification of important places in the landscape
to be protected or restored because of their value in
maintaining ecological processes. As for the
management of threats, this is a preventative
approach that can help reduce the decline of
multiple species.
Landscape or area-based planning is also valuable
in enabling climate change implications to be
considered and built into management responses.
Climate change poses a significant risk to
biodiversity, and is increasingly being considered in
biodiversity planning frameworks (see Box 3).
A further benefit of landscape or area-based
planning is that it provides a mechanism to drive
coordinated and collaborative conservation action
across multiple stakeholders and land tenures.
Achievement of biodiversity objectives relies on
government, public authorities, private landowners
(see Box 4) and the broader community to contribute
to conservation efforts. The Act does not provide an
effective process to bring stakeholders together to
deliver conservation actions and ensure efforts are
aligned towards a common goal. Furthermore, the
Act does not provide tools to capture commitments
to implement actions or report on their delivery. This
can result in inefficient and ineffective action and
missed opportunities to capitalise on the willingness
of stakeholders to contribute to conservation.

While many species can be effectively managed by
actions that benefit multiple species, some species
may continue to require focussed attention. Plans
such as action statements that focus on the
management of single species or specific threats
have an important role in managing these species.

Responding to environmental change
Government needs to be able to adapt biodiversity
planning and management approaches in response
to new or unforseen impacts on biodiversity caused
by environmental changes and emergency events,
such as major floods, fires and droughts. These
changes can significantly affect biodiversity and the
ability to achieve the objectives of the Act. There
may be a role for the Act in improving the ability for
government to respond effectively to these changes
in a timely and informed manner.

Potential improvements
A range of reforms are being considered to improve
biodiversity planning under the Act. These aim to
achieve the following outcomes:
• Ensure information important for managing each
listed threatened species, community and
threatening process is made publicly available in a
timely manner following listing.
• Clearly identify priorities for conservation action
for each listed species, community or threatening
process taking into account efficiencies and
opportunities across species and threats.
• Enable a landscape or area-based approach to
biodiversity planning that improves co-ordination
and collaboration and drives accountability for the
delivery of actions through transparent
commitments to action.
• Ensure species and threats that are not able to be
appropriately addressed through a landscape or
area-based approach are managed through the
development of plans for single species and
threats.
• Ensure government and public authorities are
informed on how they should adapt practices or
decision making processes in response to
significant environmental changes affecting
biodiversity.

20Baker & McKenzie (2015) Review of the Flora and Fauna
Guarantee Act 1988
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Statewide biodiversity plan
It is proposed to retain the existing requirement to
prepare a statewide biodiversity plan (currently
called the Flora and Fauna Guarantee Strategy)
under the Act, and to specify additional legislative
requirements for the plan..
These include a requirement to establish measurable
statewide biodiversity targets in the biodiversity plan
and to evaluate the effectiveness of the plan against
its objectives, targets and goals on a five-yearly
basis.
It is also proposed to require the biodiversity plan to
be renewed or re-endorsed every 10 years.

Biodiversity planning framework
It is suggested that a new biodiversity planning
framework be established to replace the mandatory
requirement to prepare action statements for each
listed species, community and threatening process.
The potential new planning framework would
comprise four main components. These components
would maintain the key elements of the action
statement process and involve staging the
preparation of important information on species and
threatening processes.
There would still be a requirement for information on
the conservation actions needed to manage each
listed species, community and threatening process
to be made publicly available. However, the Act
would enable the use of a landscape or area-based
planning process, rather than specific plans, to
deliver outcomes for many species.
The potential new planning framework would require
ecological information for each species, community,
or threatening process to be published within a
specific period following listing, such as information
on a species’ ecology, its distribution and key threats
to its survival. It is also proposed to require
identification of priority actions for each listed
species and community within a specified period
following listing. Priority actions would be published
following the publication of conservation advices.
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A key element of the potential new planning
framework would be the requirement to prepare a
landscape or area-based response to the
Biodiversity Plan. This would involve collaborative
forums to bring together partners and stakeholders
in an area of land or waters with a role in biodiversity
conservation (see Table 11).
The main components of the potential new planning
framework are set out in Table 11.

Responding to environmental change
It is proposed to investigate establishing a multidisciplinary committee or expanding the functions of
an existing body to provide an advisory function
under the Act. The committee could make
recommendations to the Minister on appropriate
courses of action in response to significant
environmental risks or events, such as major
bushfires, droughts, or a significant decline in
threatened species.
An additional role of the committee could be to
undertake or commission risk assessments of
species or ecosystems that are vulnerable to climate
change and recommend an appropriate response.
The committee would include a broad range of
expertise so that the advice provided to the Minister
would include analysis of costs, benefits and tradeoffs. It is proposed that Traditional Owners be
represented on any such committee. The committee
would complement the existing role of the Scientific
Advisory Committee.
The suggested improvements in section 4.2,
including Ministerial guidelines or directions, could
be used to provide guidance in response to, or
require government or public authorities to respond
to, the recommendations of the committee.
Some threats are primarily within the control of
government or public authorities. The management
of these threats will be improved through better
coordination and integration across government
(see section 4.2), in addition to the potential
improvements set out in Table 11.
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Table 11 – Potential new biodiversity planning framework
Component

Description

Conservation
advices

Conservation advices will be required for each listed species, community or threatening process within a specified period following listing. Advices will include information on a species’ ecology, its distribution and key threats to its survival. For
threatening processes, advices will include an indication of the mechanism best
suited to address the threat, such as investment in on-ground action or changes to
policy or programs. Advices will be aligned to those developed under the Commonwealth EPBC Act and may not be required if a Commonwealth advice already exists.

Priority actions

Priority actions will be required to be identified for each listed species and community within a specified period following listing. Priority actions would be published
following the publication of conservation advices. They would be developed from an
analysis of synergies and efficiencies across multiple species, threats and locations
to identify the most beneficial actions. The information on priority actions could be
published or provided in a publicly accessible database made available on DELWP’s
website.

Biodiversity
response planning

A landscape or area-based response to the Biodiversity Plan will be required. This
will involve collaborative forums to bring together partners and stakeholders in an
area of land or waters with a role in biodiversity conservation, such as government,
public authorities, non-government bodies, such as businesses and community
groups, and Traditional Owners.
The forums will identify priority actions to contribute to statewide biodiversity
targets. This will include actions to help biodiversity adapt to climate change and
could enable greater recognition of species of cultural significance to Traditional
Owners. The response will also capture commitments made to implementing
actions and report on actions taken.
DELWP will be responsible for ensuring that appropriate processes are in place to
support a landscape or area-based response to the Biodiversity Plan, and for
establishing the forums.
General features of the proposed biodiversity response planning process will be
described in the final Biodiversity Plan.

Management
advices

Management advices will be developed for some threatened species or threats that
require specific attention. It is expected these will only be needed in limited cases.
Criteria will be established to determine when these advices are needed. Management advices will be similar to an action statement.
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Box 3 – Climate change
Climate change is widely recognised as a major
risk to biodiversity. Climate change is likely to
exacerbate and alter the nature of other threats,
as well as increase the frequency and severity of
extreme events like fire, floods, and drought.
Contemporary biodiversity planning approaches
are increasingly including ways to help address the
impacts of climate change on biodiversity. These
include:
• Focusing conservation planning at a landscape
scale.
• Establishing advisory bodies to provide advice to
the Minister on how to address a broad range of
conservation issues, including climate-related
issues.
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• Recognising climate change as a key threatening
process to biodiversity and providing guidance
to decision makers on how to address the
impacts.
• Conducting regular risk assessments to identify
particularly vulnerable species or ecosystems.
• Continuous review of management strategies,
including providing coherence with climate
change adaptation plans and recognising
climate change in biodiversity plans.
A number of potential improvements to the Act will
assist to address the impacts of climate change on
biodiversity. These are summarised in the table
below and discussed further in relevant sections of
the consultation paper.

Potential
improvement

Description

Section of
consultation
paper

Objectives

Incorporate climate change into the objectives of the Act.

Section 4.1

Biodiversity
targets

Establish statewide biodiversity targets. Measurable targets will
assist to monitor and understand the impacts of climate change on
biodiversity and identify where the government should respond and
adapt management approaches.

Section 4.1

Biodiversity
response
planning

Require a landscape or area-based response to the Biodiversity Plan
to identify priority actions to contribute to statewide biodiversity
targets, including actions to help biodiversity adapt to climate
change.

Section 4.3

Responding to
environmental
change

Investigate establishing an independent conservation advisory
committee to enable the Minister to request advice on how to respond to environmental change or emergency events.

Section 4.3

Critical habitat

Consider broadening the concept of critical habitat to include areas
important for maintaining ecological processes. This enables protection of areas that help species adapt to climate change, such as
important habitat corridors or climate refuges.

Section 4.4

Strategic
approaches to
regulation

Introduce a strategic mechanism under the Act that enables the
assessment and approval of the impacts of multiple or on-going
activities under a policy or program. This allows assessment and
mitigation of impacts at a landscape scale, which improves the ability
to consider the implications of climate change on biodiversity.

Section 4.4

Evaluation of
Biodiversity
Plan and Act

Require a five-yearly evaluation and 10-yearly renewal of the Biodiversity Plan and a 10-yearly review of the effectiveness of the Act. This
enables DELWP to review the effectiveness of management approaches to address climate change.

Section 4.3
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Table 12 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

Statewide biodiversity plan
1. Require the Biodiversity Plan to specify statewide
biodiversity targets. Require a five-yearly evaluation and 10-yearly renewal or re-endorsement of
the plan.

Provides a more effective framework to review and
renew the Biodiversity Plan.

Biodiversity planning framework
2. Require publication of a conservation advice for
each listed threatened species, community and
threatening process within a specified period
following listing. A transition process will be
needed for items already listed under the Act.

Ensures information on threatened species, communities and threats is made publicly available in a
timely manner.

3. Require priority actions to be made publicly
available for each listed threatened species and
community within a specified period following
listing. Priority actions would be published
following the publication of conservation advices.

Ensures conservation efforts are efficient and
effective and maximise benefits for biodiversity.

4. Enable preparation of management advices for
specific species or threats where warranted.

Captures the needs of species and threats that
require specific attention.

5. Require a landscape or area-based response to
the Biodiversity Plan.

Facilitates a shift to landscape or area-based
planning approaches that can maximise benefits
across multiple species, drive restoration of important habitats, and better address the impacts of
climate change on biodiversity.
Enables government and non-government bodies
to make commitments to action and contribute
towards statewide biodiversity targets.
Improves co-ordination and collaboration between
government, public authorities, non-government
bodies and the broader community.

Responding to environmental change
6. Investigate establishing an independent conservation advisory committee or expand the functions of an existing body to provide advice in
response to environmental change. Enable the
Minister to request advice from this body on how
to respond to environmental change or emergency events that significantly affect biodiversity.

Enables the Minister to receive independent advice
on how to best respond to significant risks or
environmental change affecting biodiversity, such
as fire, flood or drought, which can reflect the costs,
benefits and trade-offs of options.

7. Investigate establishing criteria to guide when
the Minister may seek advice from the independent conservation advisory committee. This could
include thresholds, such as an imminent threat to
the survival of a species, that would trigger
mandatory action from the Minister to seek
advice from the committee or take other action.

Establishes the circumstances when the Minister
would request advice from the committee.
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Box 4 – Private land conservation
Private landholders manage two-thirds of the land
in Victoria and play a vital role in the conservation
of biodiversity in Victoria. Private land contains
habitat for at least 30 percent of Victoria’s
threatened species and, in some parts of the state,
the most important remaining examples of
habitats and threatened communities. Victoria
has a range of mechanisms in place across various
policies, programs or regulatory frameworks to
provide protection of biodiversity on private land.
These include:
• Regulatory controls – For example, the native
vegetation clearing regulations control the
removal of native vegetation on private and
public land and consider impacts of removal on
threatened species.

• Agreements – The CFL Act enables the Secretary
to enter into a conservation agreement with a
landowner to conserve biodiversity.
• Grants, auctions and other programs – For
example, the Threatened Species Protection
Initiative provides grants to community groups
to improve the protection of habitats in
important locations.
Landowners also voluntarily take many actions to
improve the condition of biodiversity on their land.
Potential improvements to the Act that may
improve the protection of biodiversity on private
land in Victoria and support conservation efforts
by private landowners are summarised in the table
below and discussed further in relevant sections of
the consultation paper.

• Conservation trusts – The Victorian
Conservation Trust Act 1972 establishes a trust
– Trust for Nature - that focuses on conserving
biodiversity on private land.
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Potential
improvement

Description

Section of
consultation
paper

Biodiversity
targets

Establish statewide biodiversity targets to drive and guide conservation action for species and habitats across public and private land,
including by private landowners.

Section 4.1

Biodiversity
planning

Require a landscape or area-based response to the Biodiversity Plan.
This will involve a collaborative planning process across multiple
stakeholders, including private landowners.

Section 4.3

Biodiversity
standards

Enable the preparation of biodiversity standards. The standards
could be used to provide practical guidance on land management
and eligibility for stewardship payments from government.

Section 4.2

Native
vegetation

Provide the ability for the illegal removal of native vegetation, including on private land, to be enforced under the Act.

Section 4.4

Critical habitat

Establish a program to identify and map critical habitat across the
state on public and private land and provide a more collaborative
approach to its protection, including greater incentives for private
landowners.

Section 4.4

Other habitat

Publish and periodically update habitat importance maps for rare
and threatened species, showing the locations of important habitats
for these species.

Section 4.4
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4.3.2	Listing threatened species, communities
and threatening processes
Identifying and listing items that are important to
conserve is a key feature of most biodiversity
legislation. Lists of important biodiversity assets can
help inform regulation and investment priorities, and
provide a focus for reporting on the status of native
plants and animals.

Description of the problem
The Act outlines a process for listing threatened
species, communities and threatening processes.
However, the Act’s threatened list is not
comprehensive. It is missing some species or
communities known to be threatened, as the listing
process has not kept up with changes to the
conservation status of species.
Furthermore, the list includes only one conservation
status (‘threatened’), which differs from the
recognised international standard set by the IUCN.
The IUCN standard includes categories of critically
endangered, endangered, and vulnerable. The
multiple lists of threatened species (two in Victoria
plus the national (EPBC Act) list – see section 3.3.2)
also leads to uncertainty among the community as
to the true status of threatened species.
The Commonwealth and each state and territory
has their own processes for assessing and listing
threatened items, and each jurisdiction maintains its
own separate list. This can mean that multiple
assessments are undertaken for the same listed
threatened species, creating duplication and
inefficiencies in the assessment process.
The Act does not include criteria to assist in defining
threatened communities. This can lead to
inconsistencies in the way communities are listed. It
can also make it difficult to determine the
comprehensiveness of the list and identify and map
the locations and boundaries of communities.

Potential improvements
A range of reforms are being considered to improve
the listing process under the Act. These aim to
achieve the following outcomes:
• A single, comprehensive list of threatened species
and communities in Victoria, which includes
nationally threatened species as well as species
threatened in Victoria.
• A comprehensive list of threatened ecological
communities and threatening processes.

The commonwealth, state and territory environment
ministers have been working towards an agreement
on a common approach to assessing and listing
nationally threatened species and ecological
communities, utilising IUCN criteria, known as the
Common Assessment Method (see Box 5).
Several jurisdictions, including the Commonwealth
Government, have signed a Memorandum of
Understanding agreeing to adopt the Common
Assessment Method. The Victorian Government has
expressed in-principle support for the memorandum,
but has not yet signed it.
The benefits of adopting the Common Assessment
Method are that it provides consistency in
classification of nationally threatened items. It also
means that items only need to be assessed by one
jurisdiction, which avoids duplication of processes.
One implication of adopting the Common
Assessment Method would be that species listed as
threatened nationally but that do not meet the
criteria for being listed as threatened in Victoria
would now be listed under the Act.
Consideration is being given to adopting the
Common Assessment Method for threatened species
and establishing arrangements to enable adoption
of relevant assessments made by other jurisdictions.
This would require amending the current listing
criteria under the Act. It is proposed to continue to
maintain a list of species threatened in Victoria, but
that are not nationally threatened.
Under this proposal, the Act’s threatened list would
include:
• a list of nationally threatened species based on
assessments made according to the Common
Assessment Method
• a list of Victorian threatened species, which, while
not nationally threatened, meet the IUCN criteria
when assessed according to their circumstances in
Victoria.
Using the IUCN categories and criteria, DELWP would
re-assess all species currently listed under the Act
along with all remaining rare or threatened species
included in the advisory lists.
These assessments could then be considered by the
Scientific Advisory Committee, which would make
recommendations to the Minister for inclusion in the
Act’s threatened list. There would need to be a
transition process established to allow these
assessments to occur.

• Adoption of the IUCN standards for classifying the
conservation status of species.
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Under the Act, there would be two pathways to
modify the Act’s threatened list. The existing ability
for the public to make nominations will be retained.
In addition to this, a potential reform is to require
that DELWP ensure the list of threatened species,
communities and threatening processes is
maintained in a comprehensive state. This will
involve regularly reviewing the list and providing
DELWP with a role in preparing assessments and
nominating species for listing. This potential reform
would help to address the current issue with gaps in
the comprehensiveness of the list.
Currently rare species are included in the advisory
lists. This category is not included in IUCN criteria for
threatened species and these species may not be
eligible in the new listing arrangement. It is proposed
to retain the ability to declare species that are not
threatened as protected under the Act, and this will
potentially include rare species (see potential
improvement 1, Table 15).

Strengths of the current approach to listing in
Victoria are proposed to be maintained, including:
• the role of the Scientific Advisory Committee in
making recommendations to the Minister
• time limits on making recommendations and
decisions for listing nominated items
• public consultation on Scientific Advisory
Committee preliminary recommendations.
It is proposed to investigate establishing criteria to
assist in defining threatened communities. Options
being considered include adopting approaches
developed through the IUCN for ‘ecosystems’, or
using Victorian Ecological Vegetation Classes as the
basis for defining these communities.

Table 13 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

1. Adopt the Common Assessment Method. This
includes:

Improves consistency across Australia when
assessing the eligibility of species for listing as
nationally threatened.

• using international standards for classifying the
conservation status of species (eg. critically
endangered, endangered, etc)
• the capacity to adopt assessments made by
other jurisdictions that are relevant to Victoria

Achieves efficiency gains and avoids duplication
through the ability to adopt assessments undertaken by other jurisdictions.
Avoids duplication in Victoria by rationalising the
advisory lists with the Act’s threatened list.

• rationalising the listing of threatened species in
Victoria by shifting to a comprehensive list
under the Act and retiring the advisory lists.
2. Establish a new requirement for DELWP to ensure
the list of threatened species, communities and
threatening processes is maintained in a comprehensive state.

Addresses the problem that the Act’s threatened list
is incomplete due to a lack of public nominations.

3. Investigate establishing criteria for defining
threatened communities.

Enables communities to be identified more readily
on the ground.
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Box 5 – Common Assessment Method
The Common Assessment Method
The Common Assessment Method incorporates
the following key elements:
1. Each jurisdiction adopts a consistent
assessment based on the international
standard categories and criteria.

• Nationally threatened species continue to
receive protection under the Commonwealth
EPBC Act as well as under relevant state and
territory legislation, but are listed consistently
in the same threat category in all jurisdictions.
• Species assessed (by any jurisdiction) as
nationally threatened are added to:

• All assessments must be undertaken at a
national scale first. If the species is determined
not to be nationally threatened, then an
assessment could be undertaken at a state
and territory scale.
• Any jurisdiction can undertake an assessment,
with states and territories primarily
responsible for endemic species and the
Commonwealth responsible for crossjurisdictional species.
• Jurisdictions can adopt national assessments
undertaken by another jurisdiction, removing
the need for reassessment.
• Jurisdictions can elect to use this approach for
ecological communities as well as for species.
2. Each jurisdiction establishes and maintains a
single operational list of threatened species.

–– The national (EPBC Act) list administered by
the Commonwealth Government in
accordance with the EPBC Act listing
process; and
–– Relevant state and territory lists
administered by each jurisdiction in
accordance with their own listing processes.
• No state or territory conservation status is
recorded for nationally threatened species,
although states and territories may wish to
annotate the list to provide additional
information.
• Jurisdictions may choose to include species
assessed as threatened at a state level on
their threatened species lists.
The table below represents the Act’s threatened
list under the Common Assessment Method.

Example of the proposed Victorian threatened species list
Species Name

National threat category

Victorian threat category

Species A

Critically endangered

No Victorian status recorded

Species B

Endangered

Species C

Vulnerable

Species D

Not nationally threatened

Critically endangered

Species E

Endangered

Species F

Vulnerable
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Hoary Sunray (Leucochrysum albicans var. tricolor)
Photo by: Steve Sinclair

4.4 Habitat protection and regulation

Description of the problem

The regulation of activities that impact native plants,
animals and habitats plays an important role in
protecting biodiversity in Victoria and supporting
other approaches, such as investment programs.

Critical habitat

Victoria’s regulatory system for biodiversity sits
across various legislation and regulatory
frameworks. The Act, the native vegetation clearing
regulations and the Wildlife Act play particularly
important roles in regulating the impacts of activities
on biodiversity (see Figure 2).
Changes to these existing regulatory roles is outside
the scope of this review, which focuses on improving
the efficiency and effectiveness of the Act. However,
the review may inform future reforms to Victoria’s
biodiversity management legislative framework.

4.4.1 Habitat protection
The protection of habitats is widely recognised as
the most effective way of protecting species, and
regulatory mechanisms to achieve this are a
common feature of biodiversity legislation.
Habitats for threatened species continue to decline
in Victoria. There are a number of factors that
contribute to this decline. Some of these factors sit
outside Victoria’s regulatory system, such as the
impacts caused by some threats and the use of land
provided under existing use rights.
Other factors are covered by the regulatory system.
Many species persist on public road and rail reserves
and stream frontages, which can remain threatened
by various activities, including road, rail and utility
works and fuel management 21. These areas may be
particularly valuable for biodiversity because they
can make up much of the remaining habitat for
threatened species in the local area.

The Act has a mechanism – Interim Conservation
Orders – to protect critical habitats for threatened
species in Victoria on both public and private land
and across terrestrial, marine and freshwater
habitats. However, the government has not used this
mechanism for various reasons. This includes
because of concerns over the regulatory burden
placed on landowners and the scientific challenges
of identifying critical habitats and accurately
determining their boundaries.
Specific protection for critical habitat is a common
feature of contemporary biodiversity legislation. It
has been shown to provide an effective safety net for
these areas. Biodiversity legislation in other
jurisdictions often provides powers for governments
to regulate land-uses and development in critical
habitat beyond those provided under other
legislation, such as planning laws or land clearing
laws. It may also include powers to require
landowners to manage threats to these areas.

Native vegetation
Apart from critical habitat, the Act does not
generally control impacts on habitats. Instead, the
native vegetation clearing regulations provide this
role, and their effectiveness is vital to achieving the
objectives of the Act. The review of the regulations
identified that the compliance and enforcement
arrangements applying under the regulations do not
provide an effective deterrent to the illegal removal
of native vegetation. Illegal clearing was identified as
common in parts of the state.

21 Victorian Environmental Assessment Council (2016) Statewide
Assessment of Public Land: Discussion Paper
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The review of the regulations proposed a range of
reforms to address this issue, including investigating
legislative mechanisms to improve compliance and
enforcement arrangements. Given the broad
objectives of the Act, which cover all native flora and
fauna, there is a potential role for the Act in
addressing this issue.

Other habitats
Some threatened species rely on habitats that are
not vegetation or do not meet the definition of native
vegetation under the planning system. Examples
include caves, rocky habitats, marine and freshwater
habitats, beaches and saline lakes.
Some of these habitat types are currently given
limited protection under Victoria’s regulatory system.
The native vegetation clearing regulations do not
assess impacts of proposed development on habitat
that is not native vegetation. While the Wildlife
Regulations 2013 prohibit damage to any wildlife
habitat, this provision may have limited effect as it is
not triggered where an activity is authorised under
any other legislation, such as the planning system.
Some councils protect these habitat types through
the use of planning overlays under the planning
system. For example, the South Gippsland Planning
Scheme has an Environmental Significance Overlay
that aims to protect the threatened Giant Gippsland
Earthworm. However, this approach is not
undertaken consistently across the state, resulting in
gaps in protection of these areas.
Current responsibilities for the protection and
management of marine and freshwater habitats is
unclear. The Marine and Coastal Act consultation
paper identified that responsibilities for these
habitat types are often not well articulated and may
sit with various government authorities. The Act has
a potential role in protecting these habitat types,
such as through the declaration of critical habitat or
by declaring certain species of aquatic flora as
protected under the Act (see section 3.3.4).

Threatened communities
The protection of threatened communities is often
cited as a useful approach to protecting habitats, as
a community represents a group of species
interacting in a unique habitat. However, the Act
does not provide effective protection for threatened
communities. Reasons for this include that it does
not establish an offence to damage threatened
communities (rather the offence relates to take22 of
protected flora from a community). It has also been
difficult to identify where these communities occur,

which means proponents may not know how to
avoid and minimise impacts to these areas.
An additional issue is that threatened communities
are not currently given consideration under the
native vegetation clearing regulations. As part of the
review of the regulations, DELWP proposes to include
a requirement to consider endangered Ecological
Vegetation Classes in making decisions to approve
the removal of native vegetation in all but the lowest
risk locations. It is proposed to investigate using
Ecological Vegetation Classes as the basis for
defining threatened communities (see potential
improvement 3, Table 13). This would improve the
alignment between endangered Ecological
Vegetation Classes and threatened communities as
they are defined under the Act.

Potential improvements
A range of reforms are being considered to improve
the protection of habitats under the Act. These aim
to achieve the following outcomes:
• Provide effective protection of habitats for
threatened species and communities on public
land and complements the role of the native
vegetation clearing regulations on private land.
• Foster a collaborative approach to protect and
restore critical habitats that provides an
appropriate balance of incentives supported by
proportionate regulation.
• Provide an effective deterrent to the illegal removal
of native vegetation on public and private land.
• Provide clear and consistent information to
landholders, public authorities and others on
where the most important habitats for threatened
species and communities occur.

Critical habitat
A range of reforms are suggested to improve the
protection of critical habitat, including:
• Providing criteria under the Act to define critical
habitat. This will include broadening the concept of
critical habitat to include areas critical for
maintaining ecological processes, such as habitat
corridors and climate refuges.
• Requiring the Secretary to establish a program to
identify and map potential critical habitat areas
across the state on public and private land. Maps
of potential critical habitat areas would be tested
and improved through consultation with
landowners, the Scientific Advisory Committee and
the community. This process would inform final
declarations of critical habitat. While the concept

22 Meaning to ‘kill, injure, disturb or collect’
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of critical habitat may be broadened, declarations
of critical habitat would remain targeted to those
places that are critical to prevent the extinction of
species and communities.
• Modifying the regulatory controls under the Act for
critical habitat to require a permit for activities
that would ‘damage’ the habitat (rather than the
existing approach, which only requires a permit to
take any protected flora within this habitat).
DELWP will consider replacing Interim
Conservation Orders with alternative regulatory
and compliance mechanisms, such as stop work
orders and remediation orders, that allow the
Secretary to more effectively prevent or halt an
illegal activity affecting critical habitat or require
remediation of damage.
• Requiring the Secretary to take all reasonable
steps to enter into voluntary management
agreements with owners of land containing
declared critical habitat. The agreements would be
developed on a case by case basis to suit specific
circumstances and identify land uses compatible
with conservation. They would be supported by
appropriate incentives for land management. The
agreements could also be used to streamline
permit requirements – if an activity within critical
habitat was carried out in accordance with an
agreement, there would be no need for a permit for
that activity.

Native vegetation
A suggested reform is to provide the ability for the
illegal removal of native vegetation to be enforced
under the Act. The native vegetation clearing
regulations would continue to sit in the planning
system. To avoid duplication, approval to remove
native vegetation would not be required under the
Act if a planning permit was obtained, or otherwise
not required under the planning system.

Other habitats and threatened communities
It is proposed to investigate establishing an offence
to damage habitat of threatened species or
threatened communities without a permit that would
operate in conjunction with the existing offence
relating to take of individuals of a species. The
offence would capture damage caused by both
direct and indirect impacts. ‘Habitat’ would include
both native vegetation and habitat types that are
not vegetation or do not meet the definition of native
vegetation under the planning system. Consistent
with the existing scope of the Act, this offence would
generally apply to public but not private land.
Traditional Owners would remain exempt from the
need to obtain a permit when they are acting in
accordance with relevant provisions of the
Traditional Owner Settlement Act.
A related reform would be to require the Secretary to
publish and periodically update habitat importance
maps for rare and threatened species, which would
show the locations of important habitats for these
species across the state. The maps could also
identify the most important locations for species
that rely on habitats that are not vegetation or do
not meet the definition of native vegetation under
the planning system.
The maps could be used to inform decision making
under other regulatory frameworks, such as
strategic land-use planning undertaken by councils
under the planning system. They could also be used
to support strategic approaches to regulation (see
section 4.4.2). Local councils could be encouraged to
use the habitat maps to improve the consistent
protection of habitats that are not vegetation, such
as through the use of planning overlays.
The potential role of the Act in contributing to the
protection and management of marine and
freshwater habitats will be investigated.

It is not proposed to remove the existing requirement
for a permit to take threatened species on public
land. This means approval would still be required
under both the Act and native vegetation clearing
regulations in some circumstances.
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Table 14 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

Critical habitat
1. Provide criteria to define critical habitat (these
would be prescribed in Regulations made under
the Act). Consider broadening the concept of
critical habitat to include areas important for
maintaining ecological processes.

Improves the ability to identify and map critical
habitat. Provides a more preventative approach to
the protection of threatened species and communities and enables protection of areas that help
species adapt to climate change.

2. Require the Secretary to establish a program to
identify and map proposed critical habitat areas
across the state on public and private land.

Places an obligation on the Secretary to identify
potential critical habitat. Improves the consistency,
fairness, and transparency of the process for
identifying and declaring critical habitat.

3. Modify the regulatory controls for critical habitat
to require a permit for activities that may damage the habitat. Investigate replacing Interim
Conservation Orders with alternative compliance
mechanisms.

Establishes effective, reasonable and proportionate
regulatory controls over critical habitat to control
activities that may harm these areas.

4. Require the Secretary to take all reasonable
steps to enter into voluntary management
agreements with owners of land containing
declared critical habitat.

Fosters a collaborative approach to the protection
of critical habitat that encourages participation, is
flexible, and capable of addressing landowners’
aspirations for their land.

Native vegetation
5. Provide the ability for the illegal removal of native
vegetation to be enforced under the Act.

Improves compliance and enforcement arrangements for the illegal removal of native vegetation on
public and private land.

Other habitats and threatened communities
6. Investigate establishing an offence to damage
habitat of threatened species or communities
without a permit (that would operate in conjunction with the existing offence relating to take of
individual species).

Improves the effectiveness of the regulation of
threatened species and communities under the Act.

7. Require the Secretary to publish and periodically
update habitat importance maps for rare and
threatened species, showing the locations of
important habitats for these species. These are
proposed to include the most important locations
for species that rely on habitats that are not
vegetation or do not meet the definition of native
vegetation under the planning system.

Ensures information on the most important habitats is available to inform decision making across
government.
Improves the protection of habitat types that are
currently given limited protection under Victoria’s
regulatory system.
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Saltmarsh (Lake Corangamite) Photo by: Steve Sinclair

4.4.2 Regulation

Decision making

Regulatory controls are important in achieving the
objectives of the Act and complementing other
approaches to biodiversity protection, such as
investment and incentives programs.

Proponents wanting to undertake activities that
impact protected flora or threatened species and
communities may be subject to different and
unpredictable regulatory obligations because the
process for considering granting of permits and
Governor in Council Orders is undertaken
inconsistently. For example, the Act does not specify
criteria for the Secretary to consider in deciding
whether to grant permits and provides no guidance
on the types of conditions that can be placed on
permits to mitigate impacts.

Description of the problem
Protected flora
The regulatory controls for protected flora do not
enable a risk-based approach. Flora that are not
threatened can be declared protected under the Act
through a Governor in Council Order. These species
are then added to the protected flora list. All flora
declared protected under the Act to date have been
declared because they have commercial value or are
popular for domestic use, such as attractive
wildflowers.
Most of the list is made up of flora that was
protected under the Wild Flowers and Native Plants
Protections Act 1958, which aimed to control personal
use of attractive flora. This flora was brought under
the Act as an interim measure. The remaining flora
on the list, including all species of daisies and grass
trees, were declared protected to control commercial
use of these flora.
Despite the intent of declaring flora protected – to
control commercial and personal use – a much
broader range of activities are being regulated.
These activities include road, rail or utility works or
maintenance, or the construction of recreational
facilities. This means regulatory effort is not targeted
to the activities that have been identified as posing a
risk to this flora. This is not consistent with a riskbased approach to regulation and can undermine
the credibility of the Act.

This is inconsistent with best practice, which ensures
clear guidance is provided to decision makers and
proponents on how approval decisions will be made
and the level of harm to threatened species that is
considered unacceptable.

Strategic approaches
There can be considerable benefits in enabling
regulatory approaches to assess and approve the
impacts and benefits of multiple or on-going
activities under a policy or program.
Potential benefits can include:
• Improved biodiversity outcomes by providing the
ability to consider the cumulative impacts of
multiple activities and increasing opportunities to
mitigate these impacts strategically.
• Encouraging biodiversity to be considered early in
decision making so opportunities for optimal
outcomes are maximised and the costs of avoiding
and mitigating impacts are reduced.
• Providing upfront planning certainty to proponents
and government.
• Streamlining approvals processes, including across
multiple regulatory frameworks.
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While the Act sets up a strategic process to
streamline regulatory controls between the Act and
other regulatory frameworks through the use of
Governor in Council Orders, this process has not
been as effective as it could be.
To date, Governor in Council Orders been used
primarily to recognise where biodiversity is
adequately considered under other legislation and
switch off the need for a permit where this is the
case. As the Act does not specify their scope and
purpose, opportunities to use this process more
broadly to assess and approve the impacts and
benefits of multiple or on-going activities under a
policy or program, are unclear.
Further issues with the Governor in Council Order
process include:
• the process and basis for making decisions to
grant an order is not transparent
• regulatory obligations specified in the orders
made to date are not always clear and well
understood by those being regulated
• the ability to review and update the orders once
made is unclear.

Improving performance
Contemporary regulatory approaches are
increasingly providing for the concept of ‘earned
autonomy’..23 Under this concept, businesses who
demonstrate consistent levels of environmental
performance beyond minimum regulatory
obligations are subject to less regulatory burden.
The Victorian Environment Protection Authority has
introduced an ‘earned autonomy’ pilot program
involving 23 licensed sites. The program’s aim is to
encourage, recognise and reward superior

environmental performance. High performers
receive benefits, such as streamlined approvals
processes, fewer compliance audits and more
flexible licence conditions to encourage innovation.
An ‘earned autonomy’ approach may be suitable in
regulating activities under the Act, particularly
on-going activities, such as commercial harvesting
or maintenance programs.

Potential improvements
A range of reforms are being considered to improve
the efficiency of the regulatory framework under the
Act. These aim to achieve the following outcomes:
• Enable a risk-based approach to the regulation of
protected flora that targets regulatory effort to
where it achieves the greatest benefits.
• Regulatory decision making is consistent and
predictable. DELWP will provide clear guidance to
decision makers considering approval of activities
that harm threatened species and communities,
including on the level of impact that should be
considered unacceptable.
• The biodiversity outcomes of regulation are
improved and approvals processes are
streamlined through the use of strategic
approaches to regulation.

Protected flora
It is proposed to retain the ability to declare and
maintain a list of flora that is not threatened but is
provided protection under the Act. Consideration is
being given to specifying categories under the Act
for why flora may be declared protected. Categories
under consideration include flora that is subject to
commercial harvesting or domestic use, naturally
rare, or data deficient. DELWP propose to establish
eligibility criteria for each category.

23 For example, see State of Victoria (2016) Independent Inquiry
into the Environment Protection Authority
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It would be an offence to take flora that fall within
these categories without a permit. Consistent with
the existing scope of the Act, this offence would
generally apply to public but not private land.

It is also proposed to clarify the Governor in Council
Order process, including the role of these orders in
supporting the proposed strategic mechanism. This
will include:

For species in the category ‘subject to commercial
harvesting or domestic use’, a permit would only be
required when they are taken for these purposes.
DELWP will consider enabling some low risk
commercial harvesting that would not pose a
significant threat to the targeted flora to operate
under an enforceable code of practice, rather than
be required to obtain a permit.

• the purpose and scope of the orders and the
circumstances where they can be used

Traditional Owners would remain exempt from the
need to obtain a permit when they are acting in
accordance with relevant provisions of the
Traditional Owner Settlement Act.

Decision making
The establishment of decision making criteria under
the Act to guide the consideration of permit
applications would be consistent with best practice
biodiversity legislation. It is proposed these criteria
be supported by clear guidance for permit
applicants, including on the application process and
principles for avoiding, minimising and mitigating
impacts on threatened species and communities.
Application requirements would be proportionate to
the expected impact of the activity.

Strategic approaches
Consideration is being given to enabling under the
Act the assessment and approval of the impacts and
benefits of multiple or on-going activities under a
policy or program. This would provide proponents
with an optional alternative to seeking individual
permits. To support this approach, the Act could
enable the preparation of a strategic agreement or
plan that assesses the impacts of the proposed
activities and sets out how these impacts are to be
managed. The need for a permit would be switchedoff provided activities were undertaken in
accordance with the agreement.

• the process to apply for an order, including the
biodiversity information that must be provided to
support an application for an order
• the criteria that must be met or considered in
making a decision to grant an order
• the conditions that can be placed on orders
• the ability to review and amend orders.

Improving performance
The suitability of using an ‘earned autonomy’
approach24 to regulating activities under the Act will
be investigated. This approach can provide an
incentive for businesses to raise their environmental
performance beyond minimum regulatory
obligations and lead to improved biodiversity
outcomes.
The approach could be supported by the use of
biodiversity standards (see section 4.2). Public
authorities or businesses who agree to meet relevant
standards and consistently demonstrate adequate
performance against these standards could be
rewarded by reducing or providing more flexible
regulatory obligations.

24 For example, see State of Victoria (2016) Independent Inquiry
into the Environment Protection Authority
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Table 15 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

Protected flora
1. Retain the ability to declare and maintain a list of
flora that is not threatened. Consider specifying
categories of declared flora and establishing
eligibility criteria for each category.

Provides clarity about why native flora may be
declared protected under the Act and a more
accountable and transparent process for making
declarations.

2. Amend the regulatory controls for protected flora
so that flora subject to commercial harvesting
and domestic use is regulated separately to any
other categories of declared or threatened flora.
Consider enabling some low risk commercial
harvesting to operate under an enforceable code
of practice.

Enables a risk-based approach to the regulation of
flora declared protected that targets effort to where
it achieves the greatest benefits for biodiversity
consistent with Victorian best practice regulatory
principles.

3. Review the current protected flora list and place
flora on the list in their relevant new categories.

Ensures the current list of flora declared protected
is up to date and includes flora that warrant
additional protection under the Act.

Decision making
4. Establish decision making criteria to guide the
consideration of permit applications.

Improves the consistency, accountability and
transparency of the decision making process for
granting permits. Clarifies the level of harm that is
considered unacceptable so that impacts are
avoided where possible and the outcomes of
decisions are reasonably predictable.

5. Provide clear guidance for applicants on the
information that is required to support a permit
application. Consider specifying application
criteria in the Act or Regulations

Ensures decisions to grant permits are based on the
best available information on the impacts of
proposed activities and proponents are clear on
assessment requirements so these can be factored
into planning and unnecessary assessment costs
are avoided.

Strategic approaches
6. Introduce a strategic mechanism under the Act
that enables the assessment and approval of the
impacts and benefits of multiple or on-going
activities under a policy or program.

Provides opportunities to improve biodiversity
outcomes and streamline regulatory requirements
and improves the implementation of Governor in
Council Orders.

7. Clarify the Governor in Council Order process,
including the role of these orders in supporting
the proposed strategic mechanism.
Improving performance
8. Investigate the suitability of using an ‘earned
autonomy’ approach to regulating activities
under the Act.

Encourages public authorities and businesses to
achieve better biodiversity outcomes by performing
beyond minimum regulatory requirements.
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4.4.3 Compliance and enforcement
Description of the problem
The Act has been difficult to enforce due to
limitations in its enforcement framework. Penalties
for breaches of the Act are low and do not match
related legislation. Low penalties do not deter
regulated parties from breaching the Act or
adequately punish illegal behaviour.
Best practice enforcement frameworks contain a
hierarchy of enforcement tools that enable
graduated responses to enforcement that increase
in severity in accordance with the seriousness of the
offence25. The enforcement tools under the Act are
limited. The primary action available is criminal
prosecution, which is a serious matter that may not
be an appropriate response or use of resources in all
circumstances. For example, an on the spot fine may
be more appropriate for minor breaches or it may be
more important that damage to the environment is
repaired rather than the offender being punished.
Criminal prosecution also has limited ability to
prevent non-compliance from occurring or halt
non-compliances if detected.
Constraints on the powers of authorised officers also
limit their ability to prevent illegal activities from
continuing and gather and manage evidence. This
hinders their ability to enforce the law and can affect
the welfare and survival of seized flora or fish.
Enforcement is increasingly moving away from
command and control approaches towards
measures that incentivise and encourage
compliance. The compliance arrangements under
the Act do not effectively incentivise compliance in
accordance with best practice.

Potential improvements
A range of reforms are being considered to improve
compliance and enforcement under the Act. These
aim to achieve the following outcomes:
• Encourage voluntary compliance with regulatory
controls.
• Regulators are provided with an appropriate range
of options to respond to non-compliances in a
risk-based and graduated way.
• Enforcement measures are able to prevent harm to
biodiversity before it occurs rather than relying on
prosecution in court.

• Penalties provide an effective deterrent against
breaches of the Act.
It is proposed to strengthen penalties to improve the
deterrent of the Act’s offences, including higher
penalties for body corporates than individuals. A
range of mechanisms to improve the flexibility in
approach available to enforce breaches of the Act
will also be investigated. These include:
• infringement notices
• stop-work orders
• remediation orders
• enforceable undertakings.
Infringement notices are a common tool to enforce
more minor breaches of legislation. They will enable
DELWP’s authorised officers to issue a fine on the
spot, which serves to deter further breaches.
Stop-work orders would enable DELWP to take timely
enforcement action where more serious breaches
have or are about to occur. This will help to prevent
impacts before they occur and deter further noncompliance where it may already have been
detected. Remediation orders could be used where
an offence is reasonably believed to have occurred.
These could require work to control, mitigate or
remediate damage. These orders would shift the
focus of enforcement under the Act from punishment
to making good any damage.
Enforceable undertakings are a flexible enforcement
tool which can be more effective at achieving
remediation of harm and changing practices to
encourage compliance in future.
The benefits of introducing civil penalties for
breaches of the Act will be investigated. Civil
penalties utilise the civil jurisdictions of courts to
hear cases to enforce a right (eg. under a contract)
or breach of a civil penalty provision in legislation.
Civil penalty provisions are enforced by seeking an
order from a court requiring the defendant to pay a
monetary penalty or take other action such as
comply with an order to remediate damage.
Contravention of a civil penalty provision is not a
criminal offence and does not result in imprisonment.
Civil proceedings also carry a lower burden of proof.
The person taking the case must prove their case on
the balance of probabilities rather than ‘beyond a
reasonable doubt’.

25 Baker & McKenzie (2015) Review of the Flora and Fauna
Guarantee Act 1988
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Table 16 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

1. Increase penalties for breaches of the Act to
bring them into line with those in similar laws in
Victoria and interstate.

Encourages compliance with the Act by increasing
the deterrent to illegal behaviour.

2. Introduce higher maximum penalties for offences
committed by a corporation. The standard
approach in Victoria is for maximum penalties
for body corporates to be five times higher than
for individuals.

Increases the deterrent to illegal behaviour to
encourage compliance with the Act by corporations.

3. Introduce imprisonment as a penalty for the
most serious breaches, consistent with related
legislation such as the Wildlife Act.

Encourages compliance with the Act by creating an
additional deterrent to illegal behaviour.

4. Consider introducing a tiered suite of enforcement tools including:

Allows for flexibility in the approach taken in
response to non-compliance and for the response
to be proportionate to the impact.

• infringement notices
• stop work notices
• remediation notices
• enforceable undertakings.
5. Improve the powers of authorised officers to
enable them to:
• seize plants or animals taken illegally (or other
equipment used in the process)

Improves authorised officers’ ability to gather
evidence, halt ongoing non-compliance, improve
survival and welfare of seized plants or animals and
reduces costs of storing evidence.

• release seized plants or animals to the wild
• require plants or animals to be retained
pending further investigation.
6. Investigate introducing civil penalties for breaches of the Act.

Provides an alternative to criminal prosecution
which allows for more flexibility of enforcement
options.

7. Provide the ability for the illegal removal of native
vegetation to be enforced under the Act (see
section 4.4.1)

Improves compliance and enforcement arrangements for the illegal removal of native vegetation on
public and private land.
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Halactine Bee (Halactidae, Lasioglossum sp) Photo by: David Paul/Museum Victoria

4.5 Accountability and transparency
Best practice governance principles emphasise the
importance of ensuring accountability and
transparency in the administration of legislation.
Accountability and transparency supports good
behaviour and performance by government. It also
promotes public confidence in the quality and
integrity of the legislative system, which can increase
the level of voluntary compliance.

Description of the problem
DELWP has received a strong message from
stakeholders that greater accountability and
transparency is required in the administration of the
Act. As the Act does not always specify matters that
decision makers must consider in making decisions,
the basis for these decisions is not always clear.
Opportunities under the Act for the public to inform
decisions and to question decisions after they are
made are sometimes limited. This makes it difficult
for the public to hold the government to account for
decisions made under the Act.
An additional issue is that there is limited public
reporting on conservation actions implemented
under the Act and their biodiversity outcomes. This
makes it difficult to evaluate the effectiveness of the
Act in achieving its objectives and the performance
of government in achieving biodiversity outcomes.
Contemporary biodiversity legislation is increasingly
incorporating measures to support accountability
and transparency. These include clearly assigning
responsibility for decision making and other
functions, setting out matters that must be
considered in making decisions, requiring
consideration of advice from independent bodies,
and requiring decision makers to explain their
decisions. Expanding opportunities for the public to
challenge government decisions (through ‘expanded
standing’ provisions) is an increasingly common
element of modern environmental legislation. 26
26 Baker & McKenzie (2016) Review of the Flora and Fauna
Guarantee Act 1988
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Opportunities for the public to inform decisions are
also being improved, such as by specifying
mandatory consultation periods and requiring
decision makers to consider public submissions in
making decisions under the Act.
Timely and accurate disclosure should be provided
on actions taken to achieve objectives and
government’s performance against agreed
outcomes and indicators.
Maintaining and updating information on the Act’s
implementation is essential for the promotion of
government transparency and accountability.
Reporting on the achievement of objectives is
important to inform decision makers and to drive
actions. Best practice biodiversity legislation
requires comprehensive and regular monitoring,
reporting and evaluation to both track progress and
allow the government to adapt its approach. 27

Potential improvements
A range of reforms are being considered to improve
the accountability and transparency arrangements
under the Act. These aim to achieve the following
outcomes:
• Enable the public and government to better
understand progress in achieving the statewide
biodiversity targets.
• Enable the public to better understand the
contribution and actions taken by government and
public authorities towards achieving the statewide
biodiversity targets.
• Improve opportunities for the public to inform
important decisions before they are made.
• Ensure the government can be held to account for
important decisions it makes.

27 Baker & McKenzie (2016) Review of the Flora and Fauna
Guarantee Act 1988.
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Table 17 – Potential improvements
POTENTIAL IMPROVEMENT

RATIONALE

1. Require a five-yearly independent public report
on progress in achieving the statewide biodiversity targets.

Enable the public and government to better understand progress in achieving biodiversity outcomes
and facilitate changes to conservation approaches
where progress is not adequate.

2. Reporting will be supported by a monitoring and
evaluation framework under the Biodiversity
Plan. This will ensure adaptive changes to
conservation approaches (such as changes to
priority actions or levels of investment) are
implemented where necessary to ensure the
targets are achieved.
3. Require a 10-yearly review of the effectiveness of
the Act.

Ensures the Act continues to achieve its objectives
and is responding to contemporary challenges for
biodiversity.

4. Specify consultation periods for important
decisions made under the Act, such as:

Ensures public consultation on key decisions under
the Act continues to be carried out.

• Listing
• Governor in Council orders
• Critical habitat declarations.
5. Require key decisions made under the Act to be
made publicly available online (subject to privacy
considerations), such as:
• Listing
• Permits/licences/authorisations

Improves the transparency of the Act’s administration which enables greater public awareness and
participation in the Act’s processes. Improves
awareness of the Act’s regulatory instruments such
as Governor in Council Orders which may lead to
improved compliance.

• Governor in Council orders
• Critical habitat declarations
• Compliance and enforcement action taken.
6. Establish a mechanism to enable internal merits
review of some important decisions made under
the Act. This enables a person affected by a
decision to have the decision reconsidered and
made again by another decision maker within
DELWP.

Improves the fairness of the Act’s operation for
persons affected by decisions made under it.

7. Consider expanding standing for the community
to:

Improves accountability in decision making and
enables interested persons to ensure decisions
made under the Act have followed all the required
processes. Enables the public to help enforce
breaches of the Act and to prevent illegal impacts
before they occur.

• Seek judicial review of decisions made under
the Act, such as granting of permits/
authorisations.
• Seek injunctions in court to prevent/halt a
breach of the Act, such as illegal damage to
critical habitat.
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Easter Spider-orchid (Caladenia orientalis) Photo by: Mike Duncan
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Appendix 1 – Best practice regulatory
principles20
Characteristic

Description

Effective

• Regulation achieves policy objectives with minimal side effects,
encourages innovation and complements markets

Proportional

• Regulatory measures are proportional to the problem they seek to
address, particularly in terms of their compliance burden or penalty
framework
• Regulatory measures are targeted to where they achieve greatest
benefits
• Risk-based approaches impose different regulatory burdens on
regulated entities depending on the assessed risk

Flexible

• Regulation does not unnecessarily constrain future government
responses
• Regulation is designed to encourage regulated parties to find
innovative approaches to addressing regulatory requirements where
possible

Transparent

• Administration and enforcement of regulation is transparent to the
community and business sectors

Consistent and predictable

• Regulation is consistent with other laws, policies and agreements
affecting regulated entities and is predictable
• Regulatory measures are applied consistently across regulated
entities with like circumstances

Co-operation

• Government seeks to build a co-operative compliance culture in
administering and enforcing regulation

Accountable

• Government explains its regulatory decisions and is subject to public
scrutiny
• Enforcement of regulation is regularly evaluated against key
performance indicators with results reported to the public regularly

Subject to appeal

• Regulation provides transparent mechanisms to appeal against
decisions that may have significant impacts on business or individuals

28

28 Department of Treasury and Finance (2014) Victorian Guide to
Regulation. Toolkit 1: purposes and types of regulation
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