IN THE MATTER OF 

PROPOSED AMENDMENT GC81 TO THE MELBOURNE 
AND 
PORT PHILLIP PLANNING SCHEMES


FISHERMANS BEND REVIEW PANEL


OUTLINE OF SUBMISSIONS ON BEHALF OF 

SPG JOHNSON ST LANDOWNER PTY LTD (SALVO PROPERTY GROUP PTY LTD)

Introduction
1. These submissions are made on behalf of SPG Johnson St Landowner Pty Ltd (Salvo Property Group Pty Ltd), Submitter 250 to this Review Panel. (Salvo).
2. Salvo is the owner of a land at 60 – 82 Johnson Street, South Melbourne located in the Sandridge Precinct. (Salvo Land). 
The Salvo Property Group
3. Salvo is an established, and well regarded land developer.
4. Over the past decade, Salvo has bend responsible for the development of more than 3,000 residential apartments. The total value of those apartments exceeds $1.5 billion.
5. Perhaps more significantly in the context of this hearing, Salvo have a 100% project completion record. They have never failed to complete a development project. 
6. In the past decade, Salvo have successfully delivered the following projects:
	Project
	Apartments
	Total Sales Value
	Completion Date

	Platinum Apartments
	437
	$285,186,250
	Sep 2016

	Bella Apartments
	228
	$117,968,505
	Dec 2015

	Precinct Apartments
	467
	$253,682,500
	Dec 2013

	Bank Apartments
	360
	$185,517,000
	Nov 2011

	109 Clarendon
	170
	$73,591,500
	Jun 2010

	TOTAL
	1,662
	$915,945,755
	



Salvo are currently working towards the delivery of the following projects:
	Project
	Apartments
	Estimated GSV
	Phase/Stage

	Stage 2 Platinum
	281
	$187,092,754
	Pre-sales

	Hancock St, Southbank
	201
	$100M+
	On site remediation

	Johnson St, South Melbourne
	1200+
	$800M+
	On-site remediation

	Moray St, Southbank
	287
	$175M+
	Approved

	TOTAL
	1,969
	$1,262,092,754
	


Salvo Land
7. Salvo purchased the Salvo Land in 2016, for the purpose of redeveloping the land in accordance with an existing permit. 
8. The Salvo Land is currently vacant, save for some residual areas of hard stand concrete. There have also been some recent works associated with environmental site investigation and remediation undertaken.
9. The current planning permit that applies to the Salvo Land is Planning Permit No. MPS14/0003 (Permit). The Permit was originally issued by the Minister for Planning on 20 May 2015. It was subsequently amended on 17 October 2016.  The amendments made were relatively minor.
10. The permit allows for the demolition of existing buildings, and the construction of four residential towers of 46, 26, 43 and 20 storeys respectively. The towers are predominately residential and will contain more than 1200 dwellings. Retail and commercial uses are proposed at the lower levels. 
11. The Salvo Land is contaminated. Condition 48 of the Permit requires the issue of a Statement of Compliance prior to the commencement of the development.
12. The Permit was extended by the Minister’s delegate on 11 January 2018.  The extension of time means that the development must commence by 20 May 2019, and be completed by 20 May 2023. The extension was granted after a request was made by Salvo’s town planners on the basis that:

“Our client requires an extension of time of two years to the commencement and four years to the completion dates of the planning permit to allow sufficient time to complete the necessary pre-development work, including documentation of the project, marketing of the project, appointment of a builder and delivery of the project in stages”.[footnoteRef:2] [2:  It will be observed that the Minster’s delegate declined to give Salvo the extension it requested, and instead gave it a shorter extension.] 

13. Salvo is also currently proposing some amendments to the approved development, and has been actively engaged in discussions with the DELWP and the CoPP regarding those proposed amendments. The amendments are not critical to the viability of the development, but if allowed would result in improvements to various aspects of the approved development.
Salvo’s Intentions 
14. Salvo has every intention of acting on the Permit, and constructing the approved development. It will do so regardless of whether the most recently proposed amendments are granted or not.
15. Salvo’s intentions regarding the Permit are reflected in the considerable expense that it has incurred to pursue the steps necessary to commence development. Those steps have included:
a) The payment of more than $2 million dollars in professional fees to consultants; and
b) The carrying out of environmental works necessary to remediate site contamination, at a cost of more than $270,000 (including consultant fees).
16. Salvo is also actively engaged in pursuing refinements to the existing approval through amendments to the plans/permit. This is also a clear demonstration of its intention to act on the Permit and proceed with the development.  
17. The position of Salvo demonstrates the falsity of the Minister’s submissions that approved permits within Fishermans Bend are simply being held by land speculators with a view to inflating the value of the land to which they apply, or are not able to be viably acted upon. 
18. Salvo emphatically rejects this suggestion. It has every intention of acting on the Permit, and delivering the significant community benefits associated with it.
The Proposed Amendment and the Salvo Land
19. The evidence of Mr McGurn provides a summary of the existing and proposed planning controls affecting the Site. 
20. The Sandridge Precinct evidence of Mr Sheppard provides an urban design overview of the Precinct, with his specific assessment of the Site included at page 46.
21. In response to the exhibition of this Proposed Amendment, Salvo Property Group made a submission to the Minister dated 14 December 2017. The submission was well reasoned, well written and raised several issues of concern that should be, by now, be very familiar to the Review Panel. Those matters included including:
a) Overall concerns
(i) Residential population and jobs targets are grossly inadequate.
(ii) Setting a cap on growth at odds with role of urban renewal areas to accommodate population and employment growth.
(iii) Would continue to put pressure on established suburbs.
(iv) Land use planning and associated provisions premature given no government commitment to public transport proposals.
b) Site specific concerns
(i) Building height and floor area ratio inappropriate.
(ii) Proposed reduction in building height and introduction of mandatory floor area ratio unreasonable and unjustified, particularly in the Sandridge Precinct.
(iii) Should be recognition of existing permits in determining preferred built form controls for a site/precinct.
(iv) Non-core areas still well-located and no government commitment to public transport proposals; therefore, unreasonable to suppress development.
(v) No potential local amenity considerations justify lower heights and density.
(vi) Current/approved building heights in Figure 3 need to be given weight in any assessment associated with determining preferred building heights.
c) Use of floor area ratio as development standard flawed, because:
(i) It has been determined on basis of population forecasts which are too low.
(ii) The relationship between height controls and floor area ratios is both confusing and misleading.
(iii) Concerns regarding floor area uplift, as noted by Panel Report associated with Amendment C270 to the Melbourne Planning Scheme.
(iv) Does not clearly apply principles of equality, consistency, accountability and transparency.
(v) Vague and may be open to misinterpretation in application.
(vi) No strategic justification for scope of public benefits provided.
(vii) Too many opportunities for inconsistent outcomes in negotiation of agreements for public benefit.
d) Other built form standards
(i) Mandatory provisions not warranted.
(ii) Mandatory provisions may restrict innovation and contemporary design outcomes, which should be encouraged in urban renewal areas.
(iii) Concerns about the proposed future open space and road link.
(iv) Proposed 22 m wide road along north boundary to linear open space not raised in any consultations with agencies.
(v) If purpose is to provide green link between Johnson Street and Boundary Street, greening of road reservation and use of shared space concept should be considered.
e) Parking rates
(i) Proposed lowering of parking rates such that residential developments can only provide half of dwellings with a car space inconsistent with other policies encouraging dwelling diversity, including supply of larger dwellings to cater for families and larger household types.
(ii) No direct correlation between car ownership, parking supply and traffic volumes.
(iii) Larger households will need cars for convenience, weekend activities and holidays but will use alternative modes of travel to get to and from work/school on weekdays.
f) Transitional provisions
(i) None proposed.
(ii) Such provisions are required to protect existing permits and applications lodged before the approval date
g) Drafting issues
(i) Numerous Errors in documentation, including:
(a) Use of wrong table numbers
(b) Errors in land use tables
(c) Confusing mandatory and discretionary provisions
(ii) The provisions are overly and unnecessarily complex
22. Salvo adopts those submissions, none of which have been adequately addressed by the Minister’s evidence or submissions to date. 
23. Salvo also adopts the oral and written submissions already presented to the Review Panel on behalf of the Landowners by Mr Canavan QC, Mr Tweedie SC and Ms Sharp, together with the evidence of the various witnesses called by the Landowners. 
Specific Matters
24. As is evident from the endorsed plans, there is a significant difference between the built form approved under the Permit and the built form that could be achieved under the Proposed Amendment.  
25. Mr McGurn and Mr Sheppard have indicatively modelled the implications of the Proposed Amendment on the Salvo Land.
26. Both witnesses identify that the development approved under the Permit would be prohibited under the Proposed Amendment because of: 
a) the application of the FAR controls; and 
b) the location of a 22m wide road on the Salvo Land (although it is not entirely clear whether this lies fully on the Salvo Land, half on the Salvo Land or not at all); and 
c) the location of the proposed area of linear open space.
27. Under the proposed Amendment, the Salvo Land would be located within the Non-Core area of Sandridge. It would be subject to a FAR of 3.3:1.  This is obviously significantly below the FAR of the development approved under the Permit. Indeed, this FAR would limit a development on the Site to in the order of 8 storeys unless the FAU provisions are utilised.
28. The effect of the Minister’s currently proposed drafting of the CCZ schedule would be that:
a) the base FAR could be comprised of either wholly residential or commercial floor space (or a mixture of both);
b) an exceedance of the FAR would require the use of the FAU mechanism; and
c) any approved FAU exceedance could be either residential, or commercial floorspace or a mixture of both.
29. Further, the development approved under the Permit could not be contemplated under the Proposed Amendment because of the effect of clause 4.0 of the CCZ that would require roads and opens pace to be delivered up as part of any development of the Salvo Land without compensation.
30. The Minister has made no submission, and produced no evidence, that should lead the Review Panel to conclude that the development approved under the Permit would adversely impact on Fishermans Bend, or fail to deliver a net community benefit. There is no good reason why control should be drawn which would effectively preclude this kind of development outcome, or make it conditional upon the exercise of a poorly defined, unreviewable and arbitrary FAU decision by the Minister.
31. Further, even if this were not the case, the failure of the Proposed Amendment to recognise, or protect, existing permits is a significant flaw. It is fundamentally unfair not to do so, as well as being bad planning.
The Need for Transitional Provisions
32. Salvo Property Group submits that the Salvo Land provides an excellent opportunity for substantial redevelopment consistent with the location of the land in a State Significant Urban Renewal Precinct including its proximity to the CBD, the generous site dimensions, the vacant nature of the site and the lack of any sensitive site abuttals. 
33. This was clearly recognised by the grant of the Permit. Further, the decision of the Minister’s delegate made less than 3 months ago to agree to extend the Permit is confirmation that the Permit cannot be regarded as representing an unacceptable planning outcome for Fishermans Bend, notwithstanding the Proposed Amendment.
34. Salvo Property submits it is almost incomprehensible why existing permits such as Salvo’s Permit have not been factored into the Framework and the Proposed Amendment.  
35. In the circumstances of the Salvo Land, the Review Panel should proceed on the basis that it will be developed generally in accordance with the Permit and the new buildings will form part of the future character of Fishermans Bend. 
36. It is appropriate that this be recognised in the Proposed Amendment and that this, and other approvals, be taken account of in the formulation of any new controls. 
37. Further, it is essential and fair that the Proposed Amendment includes properly drafted Transitional Provisions that recognise and protect (at the very least) existing permits. To do otherwise would be fundamentally unfair, and cause a critical loss of developer confidence. Put simply, no developer could have any confidence in proceeding with any approved development (either existing or in the future) if the government decides that it can change planning controls at any time without protecting permits lawfully obtained at enormous private expense.
38. As currently drafted, the Proposed Amendment has the potential to retrospectively affect existing permits. This would occur by:
a) The introduction of new permit triggers, which would require new permits to be obtained to proceed with existing developments. Further, it may not be possible actually obtain those new permissions; and/or
b) The proposed constraints in clause 4.0 of the CCZ schedule on the amendment of permits, and the consequent triggering of new obligations that would be impossible to comply.
39. Clause 4.0 of the CCZ in its current form proposes that a building and works permit cannot be granted or amended:
a) unless land showed as a road is delivered up without compensation to the relevant authority; or
b) where a vehicle access point or cross-over is shown on roads designated as “no cross overs permitted”.
40. The legality of such provisions is open to serious question. This is because they represent an attempt to constrain the power to amend a permit granted by various provisions of the Act (such as, sections 72, 87, 87A) through the device of a planning scheme control, which the Supreme Court has ruled cannot be lawfully done.[footnoteRef:3] [3:  See: Seventh Columbo Pty Ltd v Melbourne City Council [1998] VSC 7.] 

41. More importantly, they are absurdly unfair and unwise. In practical terms they would prevent any amendment of an existing permit, no matter what the benefits of that amendment. There is no good planning reason to take such an approach.
42. In the circumstance where vast sums of money have been expended, and many months (or even years) of preparatory works undertaken in order to commence a development lawfully approved under existing planning controls (and recently extended) it is grossly unfair not to ensure that those permissions are properly protected. It would destroy the confidence any developers might have in the integrity of the planning system, and have significant adverse consequences for the delivery of any vision for Fishermans Bend.
43. With regard to other matters raised in the submissions of Salvo Property Group dated December 2017, these issues have already been addressed and are not repeated here. The fact they are not repeated in this submission should not be taken as not being issues of grave concern to Salvo Group. 
44. Salvo have made a substantial investment in Fishermans Bend and are fully committed to the development of Salvo Land generally in accordance with the lawfully issued Permit. The Proposed Controls should not work to prevent this from occurring. 






[bookmark: _GoBack]Conclusion 
45. For the above reasons, together with overarching submissions and evidence provided to the Review Panel, and in reliance of the site-specific evidence of Mr Sheppard and Mr McGurn, it is submitted that the Review Panel should recommend that the proposed Amendment not proceed in its current form.  
30 April 2018

Nick Tweedie
Jane Sharp
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