Australian Services Union Submission
Portable Long Service Leave Scheme - Interim Regulations

Contents
o

Key Recommendations

o

Context for Submission

o

ASU feedback on proposed regulations
• Whole of organisation approach
• Community health centre workers
• Further concerns

o

Appendix

1.0 Key Recommendations
•

That Regulation 10(3) in the Long Service Benefits Portability Interim Regulations (the
Regulations) is deleted from the regulations in its entirety.

•

That Regulations 8(4)(5)(6) be amended to ensure inclusion of community service workers in
Community Health Centres (CHCs), all women’s health employees, and community service
workers providing home support services to older people in private residences.

•

That the current exclusion in the Act under Schedule 1, 3 (2)(c) of entities that have
governing bodies appointed under an Act of the Commonwealth or the State be resolved to
prevent the exclusion of community service employers.

•

That these matters be dealt with in the Interim Regulations, rather than being delayed until
the permanent Regulations in 2020, given the liability risk for organisations operating under
unclear guidelines if they are not covering employees who are later deemed to be included
in the scheme.

2.0 Context for Submission
The Australian Services Union Victorian and Tasmanian Authorities and Services Branch (ASU)
represents workers throughout the community services sector in Victoria. Members of the
Australian Services Union who work for community service organisations have been fighting for a
portable long service leave scheme for over fifteen years.

This campaign was prompted by the combination of the precarious nature of the work within
individual community service organisations and the commitment to the sector that community
service workers show.
Community service organisations have very flat structures making promotional opportunities
difficult, and funding for programs is often precarious. Due to the highly feminised workforce (about
75% of the workforce is women) workers often take leave to have children or due to other family
obligations.
For these reasons most workers within community service organisations are not able to stay working
for an employer long enough to accrue long service leave, and yet more often than not when a
worker leaves one community service organisation they go to work for another within the same
sector.
The ASU’s campaigning on this issue was instrumental in the formulation of the Community Services
Long Service Leave Bill 2010. While this Bill was unfortunately not made an Act of Parliament, it has
provided an important foundation for discussions surrounding the Long Service Benefits Portability
Act 2018 (the Act). This act was introduced and passed in the first term of the Andrews’ government,
and covers workers in community service organisations, security and contract cleaning. This
submission relates specifically to coverage for community services under this Act.

3.0 ASU feedback on proposed regulations
The ASU is aware that the intention of the Interim Regulations is to make no material changes to the
Regulations which are to be revoked. Our position is that the issues detailed below fundamentally
undermine the operation of the scheme, and will have deleterious consequences for both
organisations and workers who are, or should be, covered by the scheme if not immediately
addressed. This includes risk of liability if organisations are not covering workers that should be
covered for an extended period of time.

3.1 Whole of organisation approach

Summary recommendation: 10(3) of the Long Service Benefits Portability Interim Regulations
should be deleted from the regulations. The regulation is ambiguous and difficult to interpret, is
causing a high degree of variation across the sector in interpretation and application, excludes vast
numbers of workers, and conflicts with the intent of the Act.
There are many attributes of community service organisations that mark them out as being different
from other workplaces. One key aspect is that they have very flat structures and have very few
resources dedicated to administrative and other like roles. This means that every role within a
community service organisation is vital to the provision of frontline services, with many
administrative roles (for example) involving direct interaction with service users.
It was for this reason that the Community Services Long Service Leave Bill 2010 took a “whole of
organisation” approach to the eligibility of workers within community service organisations for the
scheme. Simply put, it has always been understood that if you worked for a community service
organisation that was covered by the scheme then you would be covered personally.
Please find attached guidance material produced by the then Department of Human Services and
extracts from material produced by Minister Lisa Neville, the responsible Minister at the time
confirming this position (Appendices 1 & 2).
Throughout negotiations during the passage of the Act, in all of the discussions that ASU officials
held with staff from DHHS, IRV and other state government departments it was understood that the
2018 Act would take a similar “whole of organisation approach”, with the 2010 Bill referenced
explicitly. The ASU were also assured on numerous occasions that the 2018 Act would have the same
coverage as the portable long service leave scheme in the Australian Capital Territory. Please find
attached extracts from the website of the ACT PLSL scheme to show that the ACT scheme does
indeed take a similar “whole of organisation” approach to the 2010 Bill (Appendix 3).

It is clear that the Regulations do not take a whole of organisation approach. 10(3) of the
regulations states that “For the purposes of clause 4(2)(e) of Schedule 1 to the Act, an individual is
prescribed not to be an employee for the community services sector if the predominant activity of
the individual's substantive role is not the personal delivery of services or the personal performance
of activities that are community service work.”
This has led to significant confusion in the sector, with individual organisations having to make
decisions as to which of their staff are covered and which are not. The ASU have spoken to
representatives of many organisations who are confused due to the lack of clarity about which of
their staff they should register with the scheme.
Organisations are also advising that when they contact the PLSL Scheme Authority they get
confusing information which is often totally different to the advice they have previously received,
indicating that the Regulations as drafted are causing confusion on many fronts.
The failure to apply a whole of organisation approach has led to inconsistent methodologies from
employers across the sector as to who they choose to register. For ASU members this means that
their employer is being left to determine if they are covered by the scheme or not. The ASU are
concerned about the future impact of the current situation as workers enrolled in the scheme start
to change employers, when community service organisations are not applying the same practices
regarding registration. We believe regulation 10(3) will be a significant impairment to the scheme
working as intended.

3.2 Community Health Centres
Summary recommendation: Regulations 8(4)(5)(6) should be amended to ensure inclusion of
community service workers in Community Health Centres (CHCs), all women’s health employees,
and community service workers providing home support services to older people in private
residences.

The ASU represents community service workers employed in CHCs and women’s health services, as
well as many who work providing home care support services to older Victorians in their residences.
The regulations as currently drafted reference the Health Services Act without the qualification
provided in Schedule 1, 3, 2 (e) of the Act specifying the exclusion of public health. This conflicts with
intent of Act and delivers a range of unintended consequences.
Specifically, it has resulted in the exclusion of community service workers employed in CHCs, which
is in conflict both with the Act at Schedule 1,4(b) and in direct conflict to undertakings made by the
government in discussion with the ASU prior to the passing of the Act, and in numerous
unambiguous mentions made during presentation of the bill 1.
It has also resulted in the exclusion of workers from women’s health, which again is in conflict both
with the intent of the Act and with Regulations 8(1)(a)(g) and particularly (k) in the same document.
This exclusion means that despite the inclusion of “family violence prevention and response” as a
scoped in form of community service under 8 (1)(k), significant portions of this important sector are
excluded by the later reference to the Health Services Act 1988. Further, it has created a conflict
with Regulation 8(1)(b) for home care support service workers who provide care in the home, and
excluded some workers providing these services. This seems to have resulted as an unintended
consequence of the clumsy attempt to carve out community health, against the original intent of the
Act.
The ASU is aware that these exclusions have caused further confusion in the community services
sector, for both organisations and workers who understood (based on the intent provided prior to
passage) that they would be covered by the scheme.

1

24 August 2018, retrieved at https://www.parliament.vic.gov.au/images/stories/dailyhansard/Council_2018/Council_Daily_Extract_Friday_24_August_2018_from_Book_12.pdf and 4 September
2018, retrieved at https://www.parliament.vic.gov.au/images/stories/dailyhansard/Council_2018/Council_Daily_Extract_Tuesday_4_September_2018_from_Book_13.pdf

3.3 Further concerns
Summary recommendation:
1. That the current exclusion in the Act under Schedule 1, 3 (2)(c) of entities that have
governing bodies appointed under an Act of the Commonwealth or the State be resolved
to prevent the exclusion of community service employers.
2. That all the matters addressed heretofore be dealt with in the Interim Regulations, rather
than being delayed until the permanent Regulations in 2020, given the liability risk for
organisations operating under unclear guidelines if they are not covering employees who
are later deemed to be included in the scheme.

Schedule 1,3 (2)(c) of the Act excludes entities that have governing bodies appointed under an Act of
the Commonwealth or State from being considered as employers for the community services sector.
The ASU believes this may have been intended to exclude statutory authorities from the scheme;
however it has had the unintended consequence of excluding workers at some of the sectors largest
employers, such as the Brotherhood of St Laurence and Uniting, whose governing bodies are
appointed under legislation.

The ASU has been indicating our concerns with the Regulations as drafted since prior to their original
implementation, in our initial submission (Appendix 4), and have continued to raise these concerns
with the Government as problems have inevitably arisen with their implementation (Appendices 5 &
6). These matters have the potential to create a significant liability risk if coverage issues remain
unresolved, or if workers who should be included remain outside the scheme until the permanent
regulations are put in place in 2020.

4.0 Appendix
• Frequently Asked Questions – 2010 Portable Long Service Leave Scheme
• Community Services Sector Update - 2010

• Extract from ACT Portable Long Service Leave Scheme Website
• Initial ASU Submission regarding Long Service Benefits Portability Regulations
• ASU correspondence with Treasurer Tim Pallas – 5 September 2019
• ASU correspondence with Treasurer Tim Pallas – 4 October 2019
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Rationale for introducing a Portable Long Service Leave (PLSL) Scheme
Q: Why is the Victorian Government pursuing the introduction of a PLSL Scheme for the community
services sector?
A: Portability of long service leave entitlements was strongly advocated for by the sector. PLSL is an initiative
with significant potential to increase the capacity of community sector organisations through improved
workforce retention. In response to the sector, the Victorian Government announced the intention in April
2008 to implement the CSS PLSL Scheme.
A portable long service leave scheme will provide additional entitlements to an estimated 40,000 workers in
the community services sector.
The Scheme will deliver multiple benefits to the sector, including:
o

Improved attractiveness of working in community services roles and higher retention rates across
the sector as employees gain improved entitlements

o

Improved employment benefits to a low paid, predominately female section of the workforce.

The introduction of the Scheme will also provide the opportunity to create a minimum data set of industry
characteristics for the community services sector. This will enable more effective measurement and
identification of benefits in the future.

Scope of the Scheme
Determining eligibility for the Scheme
Q: How will employer and employee eligibility for the Scheme be determined?
A: Employee eligibility will be determined by a new Community Services Sector Long Service Leave Statutory
Authority (the Authority) in accordance with the list of community service activities as specified in the
Scheme Legislation.
The Victorian Government has identified the list of community services to be within the scope of the
Scheme with reference to Australian Bureau of Statistics and Australian Institute of Health and Welfare
classification systems. In line with these classifications, the definition focuses on service activities rather
than on services for specific demographic groups.
Eligibility for the Scheme will be determined via a ‘whole of organisation’ approach for all not-for-profit,
non-government organisations that employ permanent, fixed-term, part-time or casual workers who
provide community services in Victoria.
There are a number of instances where the whole of organisation approach has been modified to account
for exceptional circumstances. These include the excision of staff who provide community aged care
services and the inclusion of staff who undertake community services activities in Community Health
Centres.
The Authority will be granted discretionary powers to ensure that organisations or employee groups not
intended to be part of the Scheme are not included, and to consider others not in scope who apply for
inclusion.

Q: How will ‘not-for-profit, non-government organisations’ be defined by the Scheme?
A: The Scheme will adopt the following definition to determine the not-for-profit, non-government organisations
that will fall within the scope of the Scheme:
3

o

Any organisation that employs one or more individuals to carry out community service activities that is a
corporation not carried on for the profit or gain of its individual members, and that by the terms of its
constituent documents, is prohibited from making a distribution to its members, whether in money,
property or otherwise; or

o

Any organisation that is a not-for-profit licensed children’s service under the Children’s Services Act
1996.

The above definition incorporates organisations that directly deliver community services, social enterprises
and organisations such as peak bodies established to support the community services sector.

Q: How will ‘community service activities’ be defined by the Scheme?
A: The Scheme will define community service activities as activities that provide:
o

Training and employment support, or employment placement, for persons with a disability or other
persons who are vulnerable, disadvantaged or in crisis; or

o

Financial support or goods for the assistance of persons with a disability or other persons who are
vulnerable, disadvantaged or in crisis; or

o

Accommodation, or accommodation-related support services, for persons with a disability or other
persons who are vulnerable, disadvantaged or in crisis; or

o

Home care support services for persons with a disability or other persons who are vulnerable,
disadvantaged or in crisis; or

o

Other support services for
o

persons with a disability or their carers; or

o

persons who are vulnerable, disadvantaged or in crisis; or

o

Community legal services, community education and information services, or community advocacy
services; or

o

Community development services; or

o

Fundraising assistance for community groups; or

o

Services providing assistance to particular cultural or linguistically diverse communities.

Q: Are peak bodies included in the list of community services activities?
A: Yes. Employees of peak bodies are included in the Scheme as ‘community development services’.

Residential Aged Care and Home and Community Care
Q: Why have community services staff who provide aged care services been excluded from the
Scheme?
A: Despite sharing some similarities with community services such as disability support, aged care services
are more closely aligned with the health sector and therefore are not included in a community services
sector Scheme here in Victoria. The decision to exclude community services staff who provide aged care
services is consistent with the defined scope for the Australian Capital Territory CSS PLSL Scheme.
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Q: How will the excision of aged care work in practice?
A: The Scheme describes the exclusion of employees delivering community aged care services by award
coverage. That is, any person employed under the Aged Care Award 2010 will not be included in the
Scheme.
This excision will encompass all community aged care services, including staff providing community aged
care services that fall under the following Aged Care Assessment Services (ACAS) programs:
o

Community Aged Care Packages (CACP)

o

Extended Aged Care at Home (EACH)

o

Extended Aged Care at Home – Dementia (EACH-D)

o

Transitional Care program

o

National Respite for Carers Program (NRCP)

Aged care services are also omitted from the list of community service activities defined as being within the
scope of the Scheme.

Q: Why are some Home and Community Care services included in the PLSL Scheme?
A: Extensive consultation with the sector has identified that the delivery of home and community care services
(HACC) are often integrated with broader community services.
It is estimated that of the 301 non-government, not-for-profit organisations in Victoria delivering HACC
services, only 38 also deliver aged care services. The majority of those providing HACC also provide other
community services that fall within scope of the Scheme.
The excision of HACC services would create considerable administrative complexity for the large number of
organisations that deliver HACC services and other eligible community services. As a result, staff employed
by community service organisations that provide HACC services will remain within scope.

Q: Why are some HACC workers included in the Scheme?
A: HACC workers that deliver services to a range of clients are included in the Scheme. These workers will be
employed by community services organisations that deliver services to people with disabilities and/or other
special needs.
HACC workers are excluded when they provide HACC services only to aged care clients. This most
commonly occurs where those workers are employed by an organisation that solely delivers aged care
services.

Kindergarten Teachers and Assistants
Q: Why are kindergarten teachers and assistants excluded from the Scheme?
A: Kindergarten teachers and assistants fall outside of the scope of the Scheme. This decision is based on the
fact that these employees currently have access to retrospective entitlements that will not be available to
them under the new PLSL Scheme, which only recognises prospective entitlements.
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Children’s services
Q: Are administrative and management staff in childcare centres going to be included in the Scheme?
A: Yes. If administrative and management staff employed in child care organisations are engaged wholly and
exclusively in the provision of administration and/or management of child care services, they are included in
the Scheme.

Q: What about large organisations whose main functions fall outside the community services sector,
but the organisation delivers some children services (for example a small child care centre at a local
YMCA) – are the child care centre workers employed in these organisations included in the
Scheme?
A: Where organisations are involved in the provision of children’s services, as well as a broader range of
services unrelated to the community services sector, inclusion in the Scheme will be confined to those
workers who are employed wholly and directly in the provision of the relevant children’s services.

Q: What about the administration staff in these organisations that support the child care centre, but
also work in other parts of the organisation. Are they included in the Scheme?
A: Any staff who work in other parts of the organisation, but also provide some support to the children’s service
such as management or administration staff will not be included in the Scheme.

Q: Are Out of School Hours Care (OSHC) staff included?
A: Yes. Childcare staff employed in OSHC are included in the scope of the Scheme where the service is
delivered by School Councils and incorporated under Part 2.3 of the Education and Training and Reform
Act or by not-for-profit organisations such as the YMCA and Try.

Community Health Centres
Q: Why have stand alone Community Health Centres as whole organisations been excluded from the
Scheme?
A: Stand alone registered Community Health Centres fall outside of the scope of the Scheme as these
organisations predominantly deliver health services. In practice, health workers in registered Community
Health Centres are, by virtue of their awards and enterprise agreements, already entitled to portability when
moving between registered Community Health Centres and the broader health system.

Q: What about those workers employed in Community Health Centres who provide community
services? These employees are unlikely to have access to the same arrangements as their health
colleagues. How will they be treated in the Scheme?
A: All employees within registered Community Health Centres who provide community services (as opposed to
health services) as described in the scope are included in the Scheme. Registered Community Health
Centres will be required to register individuals who are directly involved in the provision of community
services with the Scheme Authority.
This presents a limited departure from the Scheme’s whole of organisation principle; however it ensures
that approximately 250 workers will have access to the same entitlements as their peers.
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Royal District Nursing Services (RDNS)
Q: A significant proportion of funding received by the RDNS is to provide HACC services. Why isn’t the
RDNS included within the scope of this Scheme?
A: The RDNS employs approximately 1000 district nurses providing nursing care to people in their homes
across Victoria. RDNS services include general and specialist nursing and some allied healthcare. The
RDNS is also a major provider of aged care services.
As RDNS nursing services are provided in the person’s home, the RDNS does receive a significant amount
of funding from the Home and Community Care funding stream. However, this funding is to support home
based nursing and aged care, rather than the type of community services defined within the scope of the
Scheme.
This is a refinement to the treatment of HACC services to account for the particular circumstances of the
RDNS.
Overall, the RDNS in practice operates in alignment with the Victorian health sector rather than the
community services sector. Therefore, the RDNS is not considered to be within the scope of the Scheme.

Bush Nursing
Q: Why have you decided to exclude bush nursing centres from the Scheme?
A: Bush Nursing Centres provide health and aged care services in small, relatively isolated Victorian
communities. While these nursing centres also receive funding from the Home and Community Care
funding stream, Bush Nursing Centres are considered to be a health based service, and their operations are
administered by the Victorian Department of Health.
Therefore, Bush Nursing Centres are not considered to be within the scope of the Scheme.

Rate of Levy and Costs
Q: What is the government going to do to support my organisation in meeting the financial burden of
the Scheme?
A: The Victorian Government is aware that the cost of funding the Scheme has been a concern for employers.
While costs during the initial set up period may be a difficult adjustment for some organisations, it is likely
that over time any negative financial impacts will be offset by the benefits to be gained from the Scheme –
such as increased retention across the sector, resulting in a more stable, experienced workforce.
The Victorian Government, through the Department of Human Services, will fund costs associated with the
set up and establishment of the Scheme, which may include office space, initial staffing requirements and
legal costs. These costs are estimated to be up to $5 million. The fund will not retrospectively reimburse the
government for these costs.
Additionally, to support employers in adjusting to the implementation of the new Scheme, the Government
will provide an additional $4 million to defray Scheme administration costs. This funding will be injected
directly into the Scheme’s central fund over the first three years of operation. As a consequence, the
0.2%administration levy described above will be reduced for the first three years.
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Rate of levy
Q: What is the rate of the levy that employers will have to pay?
A: The long term estimated contribution rate required to fund the Scheme is 1.6% of wages. This amount
reflects the total cost to employers, per employee eligible for inclusion in the Scheme, and will be calculated
as a percentage of each employee’s wages only, not the total employment costs.
A 1.6% levy estimate is based on a registered workforce of 40,000 workers. Administration costs for central
fund management are factored into the levy (which includes monitoring and enforcement costs). This levy
comprises approximately 0.2% for the administration costs of operating the Scheme and a 1.4% levy for the
costs of workers’ direct LSL entitlements.

Q: Will the levy vary over time?
A: The 1.6% estimates are very conservative with the aim of ensuring that levy rate remains stable over time.

Administration
Q: When the PLSL Scheme is introduced, will my organisation need to keep two sets of LSL books:
one for the PLSL and one for my employer specific above-award entitlements?
A: The Scheme will give employers the option of outsourcing the administrative aspects of all of their long
service leave obligations to the central Scheme Authority, to help overcome the additional complexity posed
by the introduction of the Scheme.
Many small community sector organisations have reported they currently have great difficulty in
administering their existing long service leave liabilities reliably. The outsourcing of any over and above LSL
obligations will provide these organisations with the added benefit of having their LSL accruals centrally
managed.

Financial management
Q: Who will manage the Scheme’s funds?
A: The Authority will manage the Scheme’s funds. It is intended that the Authority will contract a fund manager
to manage the Scheme and its resources, including the investment portfolio. The fund manager will be
directly accountable to the Authority who in turn will report to the Minister for Community Services.

Q: What safeguards are in place to ensure the Scheme does not fail?
A: The legislation provides for an independent actuarial review every three years after the commencement of
the Scheme. Annual and ongoing financial assessments will also be conducted by the fund. Conservative
modelling has been used to determine costs and ensure viability of the fund. The Authority will be required
to report to Parliament annually to ensure transparency and accountability.

Q: What will happen to the Scheme’s earnings on investments?
A: The Authority’s Board will make all policy decisions related to the Scheme’s functioning including
investment decisions. It is anticipated that earnings on investments will be invested back into the Scheme to
ensure fund viability and sustainability over the longer term.
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Q: Can earnings on the Scheme’s investments be used to decrease the levy?
A: The Board of the Scheme may recommend to the Minister that the levy be reduced if actuarial scrutiny and
advice support such a decision. However, in the context of the global economic downturn, any reductions
would be minimal to ensure fund viability over the long term.

Q: What safeguards will be in place to ensure competent management of the Scheme’s finances?
A: The Authority has the power to invest and borrow funds and to delegate such powers to another entity such
as the funds manager. A Board will be appointed by the Minister for Community Services to oversee the
Authority. Financial expertise and funds management experience will be key criteria used to select Board
candidates.
The Authority may choose to engage a funds manager to ensure that the Scheme has recognised financial
expertise and experience in a similar business such as managing other LSL or superannuation funds.
The Authority must comply with the Financial Management Act 1994 and must account to the Minister for
Community Services and to Parliament for its decisions regarding the financial management of the Scheme.

Sector training and support
Q: What training and support will be provided?
A: Extensive training and support will be made available to all eligible community services sector employers
prior to the Scheme’s commencement. The Authority will provide ongoing support to assist the sector during
the first year of implementation.
Information will also be available for employees explaining their new entitlements.

Transition
Q: How will the transition arrangements work when the Scheme commences?
A: The Scheme will be prospective, meaning that it will manage LSL entitlements from the date the Scheme
commences. Past entitlements will only be recognised where they have been accrued with the current
employer.
Employers will remain responsible for managing and providing any entitlements accrued before the Scheme
commenced and all entitlements above the Long Service Leave Act 1992.
The Authority will provide community sector employers with training and support materials to ensure that
organisations understand clearly how the transitional arrangements will work in practice.

Differences and similarities between LSL entitlements under the proposed Scheme and those
provided under the LSL Act 1992
Q: Apart from portability, what are the key differences and similarities between the proposed
legislation and the LSL Act 1992?
A: Key similarities are:
o

Employee long service leave (LSL) entitlements are comparable: 13 weeks leave after 15 years
continuous service with an 8.7 week pro-rata entitlement at 10 years continuous service and a prorata leave entitlement if the worker leaves after 7 years continuous service with a sole employer.
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o

All employees are eligible for LSL regardless of the terms of their employment whether permanent,
fixed term, part-time or casual.

o

The LSL payout is based on current ordinary rate of pay and does not include penalties or overtime.

o

Employees can negotiate with their employer to take a LSL entitlement on half pay for double the
length of time.

o

Annual leave, sick and injury leave (up to 48 weeks), maternity, paternity or adoption leave up to 12
months (or as per award), other agreed unpaid leave (up to 12 months) and long service leave do
not interrupt the ‘continuous service’ of an employee for the purposes of being eligible for a LSL
entitlement.

Key differences are:
o

A pro-rata LSL entitlement at seven years where an employee remains employed with a sole
employer. The employee does not have to leave the employer to access the LSL entitlement as
currently required under the Long Service Leave Act.

o

Greater flexibility for employees and employers to negotiate how a LSL leave entitlement can be
taken (this flexibility is not intended to replace other forms of leave). The employee can negotiate
with the employer to:
-

take multiple small amounts of leave at a time; and

-

to take a full or part cash payout of a LSL entitlement.

o

Breaks in employment in the sector for up to 12 months at one time, and four years over a working
life-time considered as continuous service.

o

Accessing LSL entitlements prior to when they are due is not provided for in the Scheme whereas,
leave in advance is provided in the LSL Act 1992.

o

The calculation of a worker’s LSL entitlement payout reflects their whole employment pattern, parttime, full-time over the period of their entitlement, rather than solely their terms of employment at
the point of their entitlement becoming due.

Q: Can a pro rata entitlement be accessed after five years, seven years or both?
A: Yes, the Scheme design currently allows for long service leave to be accessed after ten years employment
within the sector, and for a pro rata entitlement to be accessed after seven years only for employees who
have remained with a single employer (or five years where this entitlement is specified in an enterprise
agreement). Encouraging employees to remain with their current employer until they achieve seven years
service will support employers as they adjust to a sector wide portable long service leave scheme.

Jurisdictional issues
Q: Is it appropriate that the Victorian Government impose new workplace conditions without
incorporating them into awards and enterprise agreements, and wouldn’t these changes be better
dealt with through workplace relations?
A: Legislative changes to workplace conditions such as this scheme ensure favourable workplace conditions
are uniform across the entire sector. Legislation creates certainty in terms of administration, governance
and enforcement. Simply introducing PLSL into existing awards and enterprise agreements would not
result in a uniform approach to PLSL, as Victoria’s community services workers are employed across
different awards and enterprise agreements.
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Commonwealth Fair Work Act & the Scheme
Q: What is the relationship between the Fair Work Act 2009 and the Scheme?
A: Legislative change at both the Commonwealth and state levels of government is required for the Scheme to
become fully operational. In principle, the Fair Work Act 2009 over-rides the Victorian CSS LSL legislation,
as Victoria has referred its industrial relations powers to the Commonwealth.
However, the Commonwealth Government has agreed to work with Victoria to ensure that the Fair Work Act
2009 can accommodate the Victorian legislation, and thereby permit the operation of the Victorian CSS
PLSL Scheme.
This will require an amendment to the Fair Work Act 2009 to be passed before the Scheme can become
operational.

Multi-state and national community sector organisations
Q: What is the situation for organisations that provide community services within Victoria but also in
areas outside Victoria? Will workers outside the state be inadvertently included?
A: Victorian laws do not have any legal mandate or effect outside Victoria. The rule of extra-territoriality applies
in this case.
Community services workers providing services in Victoria will be included in the Scheme although their
employer may be a national or multi-state employer.
Where payroll and human resource business units of a national or multi-state employer are located outside
Victoria, they will have to comply with the Victorian legislation for its Victorian employees. That is, such units
will have to supply quarterly reports and levies to the Authority.

Q: What if an employee of a national or multi-state employer moves from Victoria to a service of the
same employer in another state. Will the employee’s accrued LSL be portable to another state?
A: Where there is a similar scheme operating in another state, the legislation can deem the scheme reciprocal,
which would permit portability of accrued LSL and payment of monies for respective workers between
schemes in different states.

PLSL payout and moderated pay
Moderated pay formula
Q: How is the LSL payout calculated under this Scheme?
A: To ensure viability of the fund and fair payout of entitlements to employees, employee payouts will correlate
with the hours worked over the entire accrual period and the levies paid into the fund.
The calculation of the payout will be based on the worker’s current ordinary hourly rate of pay. To maintain
consistency with the entitlement under the LSL Act 1992 and entitlements under a range of other schemes,
penalty rates and overtime are not included in the calculation of the LSL payout.

Q: Can workers be employed by two or more employers simultaneously and be eligible for LSL?
A: Yes. For example, a worker can be employed by a number of employers simultaneously and accrue LSL
with each employer. Each employer will pay the levy for the worker.
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This arrangement will not affect the amount of leave accrued because an employee can only accrue one
quarter at any one time, regardless of how many employers are contributing a levy. However, the amount of
the payout when an entitlement is due will be affected because the levy paid by each employer will be
added together when the payout is calculated as per the moderated pay formula. Should the employee
choose to take an entitlement as leave, both employers will experience the employee’s absence.

Q: How will entitlements be calculated?
A: The quantum of the final LSL payout to the employee will be calculated using a ‘moderated pay’ formula to
ensure equitable payment to employees and ensure Fund viability. Application of the formula will result in
leave payouts commensurate with hours worked over time. (It will not affect length of leave entitlement.)
This formula will ensure that entitlements reflect the diversity of an employee’s employment pattern,
including part-time, casual and full time work, increasing and decreasing numbers of hours worked over
time and employment at one time with multiple employers.

Q: Is there capacity/allowance for employees to ‘cash out’ of the Scheme?
A: Yes. Where an employee has a LSL entitlement due, the entitlement can be paid out in cash under the
Scheme. Under the Scheme the employee can negotiate with the employer on the following:
o

How their entitlements can be taken, i.e. full cash payout in lieu of leave, part payout/part leave, full
paid leave. This permits greater flexibility than under the LSL Act 1992 and may reduce worker
replacement costs for employers.

o

The option for leave entitlements to be taken in small units, allowing greater flexibility than exists
currently under the LSL Act 1992, which permits only two periods of leave for the whole entitlement.
Flexible arrangements must be agreed by both parties (employer and employees).

Long service leave entitlements will be recognised in addition to all other leave entitlements such as
maternity leave, study leave or annual leave and so on.

Compliance and enforcement
Scheme implementation.
Q: When will I have to register my employees and start making payments?
A: The Scheme legislation was presented before the Victorian Parliament in September 2010.
Legislative change at both Commonwealth and State levels is necessary to implement the Scheme. As
such, the Scheme requires Commonwealth Government support to become operational. The
Commonwealth Government has signalled its intent to support the introduction of the Victorian CSS PLSL
Scheme.
Once the Scheme has been legislated, there will be an 18 month period prior to the first levy payments
being made into the Fund to ensure that organisations have sufficient time to adjust to the new
requirements of the Scheme.
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Employer responsibilities
Q: What are the responsibilities of community services sector employers and how will they find out
about them?
A: Eligible community services sector employers will be required to register their organisation and all their staff
with the Authority, keep specified records and pay a quarterly levy. The Authority will provide support to
employers to assist them to meet the requirements of the Scheme. The Scheme will perform considerable
outreach, communication and training to assist organisations to transition and ensure employers and
employees are aware of their responsibilities and entitlements.

Enforcement
Q: How will the Scheme be enforced?
A: The proposed legislation provides for an enforcement process similar to that contained in the LSL Act 1992.
The Authority will be granted enforcement powers in the legislation to ensure resolution of disputes or noncompliance. Monitoring and enforcement powers will include authorised inspectors conducting site visits,
issuing penalties, mediating between parties and submitting applications to the Industrial Court of the
Magistrates Court and the Victorian Civil Administrative Tribunal as appropriate for resolution of issues.

Q: Who will undertake this role?
A: The Authority will be responsible for enforcement and will have the powers to appoint inspectors to oversee
enforcement operations.

Q: How will enforcement costs be met?
A: Estimated enforcement costs have been factored into the 0.2% administration component of the levy paid
by employers on each worker’s salary.

Q: Will there be penalties for non-compliance?
A: Yes, there are provisions for penalties to be applied which are similar to those contained in the LSL Act
1992.

The Authority
Q: Who is ultimately responsible for the Scheme?
A: The Minister for Community Services is ultimately responsible for the Scheme and will provide annual
reports to Parliament. The Authority will operate and administer the Scheme.

Q: What are the responsibilities of the CSS LSL Statutory Authority?
A: The Authority will be responsible for:
o

registering and keeping a record of employers and employees participating in the Scheme

o

collecting payments from employers in respect of each employee on a quarterly basis

o

making payments to employers for the employer to devolve to the employee

o

administering long service leave benefits established under the legislation
13

o

managing and investing the funds provided by employers

o

providing annual statements to employees of the leave credits paid in by their respective employers.

Scheme Authority Board Arrangements
Q: What type of authority will it be?
A: The Authority will be established as a body corporate. It will be governed by a Board appointed by Governor
in Council. The Board will have the power to:
o

appoint a CEO

o

employ and discharge staff

o

delegate any or all of its functions.

Q: How will the Board be selected?
A: A governing board (the Board) will be appointed to oversee the Authority.
The Board will have 5 members, and will be representative of the sector:


2 employee representatives



2 employer representatives and



1 Chair with experience in Funds management.

Financial and funds management expertise will be key selection criteria for Board candidates.

Existing ‘good will’ portable LSL arrangements
Impact of PLSL Scheme on informal LSL arrangements
Q: What impact will the introduction of the Scheme have on other informal (‘good will’) portable LSL
arrangements already operating in the community services sector?
A: The PLSL legislation is a statutory Scheme and will over-ride any informal arrangements.
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16 September 2010

Dear friends and colleagues
I am pleased to provide you with an update on the Community Service Sector Portable Long
Service Leave Scheme.
I thank you for the submissions you made to me in response to the PricewaterhouseCoopers
report, and for your contribution to the various discussion groups that have contributed to the
development of the Scheme. Today the Government is announcing our response to the
report and introducing legislation to the Victorian parliament to establish the Scheme.

Why Victoria needs a CSS PLSL Scheme
A portable long service leave scheme for the community services sector (the CSS PLSL
Scheme) will provide additional entitlements to an estimated 40,000 workers. The Scheme
will support the sector in attracting and retaining a skilled workforce.
Portable long service leave has been strongly advocated for by the sector, for a considerable
time, and the Victorian Government is introducing this Scheme in direct response to sector
needs. The Scheme will deliver multiple benefits including improved attractiveness of
community services roles, high retention rates across the sector and improved employment
benefits to a low paid, predominately female workforce.
The Victorian Government remains strongly committed to implementing portable long service
leave for the community services sector.

The PricewaterhouseCoopers (PwC) Report
In December 2009, PwC was engaged to review the proposed CSS PLSL Scheme, to
ensure that sector issues were thoroughly tabled and considered during the final
development stage of the Scheme.
The PwC Report confirms the merit of introducing PLSL for the sector and identifies the
potential benefits for sector workers and employers of this important workforce initiative. The
PwC Report also acknowledges employer concerns for managing the costs and
administrative requirements of the Scheme.
I received submissions in response to the PwC Report from community sector organisations.
Having considered the report and those submissions, the government has decided to accept
16 of the 25 recommendations. One is accepted in part, and another in principle. The
remaining seven are not accepted.

A table detailing our response to each recommendation is provided at
http://www.dhs.vic.gov.au/pdpd/csif/.
The 16 accepted recommendations have been incorporated into the Scheme’s design and
the enabling legislation.

Scope
The CSS PLSL Scheme will be compulsory, prospective and enabled by state legislation.
Community services sector employees included in the Scheme will be determined on a
whole-of-organisation approach for not-for-profit, non-government organisations that employ
workers delivering community services in Victoria.
There are a number of instances where this whole-of-organisation approach has been
modified to account for exceptional circumstances – including the excision of those staff who
provide community aged care services and the inclusion of community service staff
employed in registered Community Health Centres.
Health, community aged care employees, and kindergarten teachers and assistants will be
excluded from the Scheme. Kindergarten teachers and assistants have been excluded
because they currently have access to retrospective entitlements that will not be available to
them under the new PLSL Scheme, which only recognises prospective entitlements.
Community aged care employees have been excluded because they provide services more
closely aligned with health services, than community services.

Benefits
The CSS PLSL Scheme is an innovative policy, and the Victorian Government is one of the
first to offer this entitlement to Australian community services sector workers.
The introduction of the Scheme will provide the opportunity to create a minimum data set of
industry characteristics for the community services sector, and will enable more effective
measurement and identification of benefits in the future.
The CSS PLSL Scheme will deliver improved employment conditions to workers. A portable
long service leave scheme will, by improving employment entitlements, enhance career
options in the sector. It is anticipated these improved worker entitlements will increase the
benefits of working in the sector and will in the future lead to:
•

Reduced recruitment costs for the sector, as workers become more inclined to
enter and remain in community service roles, and

•

Reduced training costs as the skills and experience of our community service
workers are retained in the sector.

The Scheme will impact positively on the community broadly, through an increasingly
capable, skilled, and stable workforce that will provide a high quality and effective service.
The Scheme will lead to increased employer benefits, assisting the community services
sector to establish itself as a sector with competitive benefits.

Financing the Scheme
The Government understands the views of employers that the financing of the Scheme is a
critical issue.
To finance the Scheme, employers will pay a levy set as a percentage of wages for each
employee. The contribution levy to be paid by employers will be fixed at 1.6% of workers’
wages. This comprises approximately 0.2% for the administration costs of operating the
Scheme and a 1.4% levy for the costs of the workers’ direct entitlements.

The Government has agreed to meet all establishment costs of the Scheme – that is, all
costs which arise before the fund receives revenue from contributions made by employers.
Such costs may include office space, initial staffing requirements and legal costs. These
costs are estimated to be up to $5 million. The fund will not retrospectively reimburse the
government for those costs.
Additionally, to support employers in adjusting to the implementation of the new Scheme, the
Government will provide an additional $4 million to defray Scheme administration costs. This
funding will be injected directly into the Scheme’s central fund over the first three years of
operation. As a consequence, the 0.2% administration levy described above will be reduced
for the first three years.

Administration
To help overcome the additional complexity posed by the introduction of the Scheme, the
Scheme Authority will give employers the option of outsourcing the administrative aspects of
all of their long service leave obligations to the central fund.
Some community sector organisations experience difficulty in reliably administering their
existing long service leave liabilities. The outsourcing of all long service leave administration,
including the option to request that the Scheme manage over and above and out-of-scope
employee entitlements, will provide organisations with the added benefit of having their long
service leave accruals centrally managed.
The Scheme will manage these funds on a fee-for-service basis, and employers choosing to
access this option will receive interest payments on moneys invested.

Review
To accurately gauge the impact of long service leave portability on the sector, the Scheme
will be reviewed at regular five year intervals. This review will assess the extent that the
Scheme has met the original policy objectives and determine whether refinements are
required. Furthermore, the legislation provides for an independent actuarial review every
three years after the commencement of the Scheme.

Next steps for the Scheme
Implementation of the Scheme is reliant on Commonwealth legislative change. The
Commonwealth Government has signalled its intent to support the introduction of the
Victorian CSS PLSL Scheme.
The next step is for an amendment to the Fair Work Act to be considered by the
Commonwealth parliament.
Our legal advice indicates that once this amendment has been made, the Victorian
parliament can then proceed to debate the enabling legislation. Once this legislation has
been passed, there will be an 18 month period before the Scheme commences to ensure
organisations have sufficient time to adjust to the new requirements before the first levy
payment is required.

This document is available in an
alternate accessible format upon request.
Please phone 9096 7500, using the
National Relay Service 13 36 77 if required.
Hon Lisa Neville MP
Minister for Community Services
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Coverage
Who is covered?
The following workers are covered under the scheme:
workers (employees and contractors) performing relevant work as defined below; and
working directors.
A worker can be an employee (e.g. working for salary or wages) or a contractor. Employees can
be full time, part time or casual. This includes workers on a visa that allows them to work in
Australia.
A key difference between employees and contractors is that employers must record service for
their employees, while contractors and working directors have a choice on whether or not to
record service for themselves.

Relevant work

Work carried out in the community sector industry, which is defined as the industry of
providing:
a.
b.
c.
d.

child care services;
residential aged care services (from 1 July 2016);
community aged care services (from 1 July 2016);
the following residential care services:
i. care accommodation or homes for disadvantaged people where nursing or medical care is
not provided as a major service;
ii. residential corrective services for young offenders;
e. non-residential care welfare services (including fund-raising services for welfare services) not
included in other community sector industries;
f. employment placement services for disabled people;
g. community service advocacy services.
Note that the definition applies to work carried out in the industry, independent of the role
performed by the worker. Therefore, in most cases, all the employees of an employer are
covered. For example, the chef and the administration staff of a child care centre are covered.
However, there are some exceptions (see below).
If in doubt, please contact the Authority for clarification.

Who is not covered?
Workers not carrying out work in the community sector industry as defined above. Some
examples of workers not covered:
A labour hire company outsources nurses to aged care providers and hospitals. Nurses only
working at the hospital are not covered, while nurses that work with the aged care providers
are covered.
An independent school provides Kindergarten to Year 6 education, as well as before and after
school care programs. Most teachers and the administration staff are not covered. Only those
staff involved in the provision of before and after school care services are covered.
Please contact the Authority if you have any questions on whether your employees are carrying
out work in the community sector industry.

Australian Services Union
Submissions in response to draft Regulations
for the Portable Long Service Scheme
31 May 2019

Introduction
The Australian Services Union covers workers throughout the community services sector in
Victoria. These submissions address the questions for which feedback has been specifically
sought.
A reference in these submissions to:


‘the Act’ means the Long Service Benefits Portability Act 2018;



‘the ASU’ or ‘Australian Services Union’, is a reference to the Australian Municipal,
Administrative, Clerical and Services Union – Victorian & Tasmanian Authorities and
Services Branch;



‘CHC’ is a reference to Community Health Centre;



‘CSS’, is a reference to the community services sector;



‘the Regulations’ or similar means the exposure draft Regulations for the Long Service
Benefits Portability Act 2018, or part thereof; and



‘the RIS’ mean the Regulatory Impact Statement prepared by KPMG.

Quarterly returns
1. Is the prescribed additional information appropriate?
The ASU submits that additional information should be required. Specifically:
 The name of the Fair Work Instrument under which any of the following
applied:
o Long service leave granted or taken by the worker
o Payments in lieu of long service leave made to the worker
o Any other long service benefits paid or given to the worker

2. Will employers be in a position to provide this additional information?
The ASU foresees no difficulty for employers in providing the suggested additional
information.

Disclosure of information
3. Are there any specific matters about privacy of information that you wish to
raise as part of this proposed regulation?
The ASU makes no submissions in relation to this question.
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Community services sector
4. Do the exposure draft Regulations provide clarity as to the scope of the
community services sector, what is community service work, and who is an
employer, and an employee for the sector?
The ASU submits that the draft Regulations do not provide sufficient clarity about the
scope of the community services sector, community services work and who is an
employer and employee for the sector.

Clarifications on scope
The ASU submits that insertions should be made into draft Regulation 7. Highlighted
sections in yellow are suggested amendments to provide further clarity on scope:
(1)

For the purposes of clause 2(1)(j) of Schedule 1 to the Act, the
provision of any of the following services is prescribed to be
community service work—
(a)

social work, welfare work and youth work services;

(b)

home care support services for aged persons (other than health
or aged care work).

(new)

family support services, youth services, housing and
homelessness services, community mental health, family
violence prevention and response, neighbourhood houses, drug
and alcohol services, migrant and refugee support;

(new)

peak‐body organisations for the community services sector

…
The ASU submits that clarity would also be enhanced by including a more comprehensive
list (suggested below) of examples of the type of activities that fall within the scope of
CSS. This is not intended to be an exclusive list and is therefore drafted in terms of
activities that community services can include, and not as a definitive range of activities.
The ASU asserts it best be added to draft Regulation 7(1).
(c)

Community service work can include a range of the following
activities as activities that provide:
 Collection and provision of information related to benefits and
services and community resources available to clients;
 Supportive and/or crisis counselling and intervention;
 Emergency material relief for persons suffering financial hardship;
 Custodial or supportive care and social welfare support for people
in residential accommodation, day and occasional care facilities
and/or settings; for people who are unable to live independently;
and for people who are not living in a family setting, (excluding
nursing and/or medical services);
 Assessment of individual, family group or community needs;
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 Development, implementation and assessment and/or
maintenance of individual casework programs;
 Referral and liaison with other workers and professionals,
agencies, community groups, government and other
organizations;
 Co‐ordination of activities and/or facilities for the development
and/or maintenance of independent living skills and/or social
skills;
 Research and analysis of social, welfare and/or community issues,
needs or problems;
 Development and maintenance of community resources;
 Community campaign development, organisation, civic and
advocacy activities;
 Development, maintenance, implementation and evaluation of
family, group and community programs;
 Social welfare and community planning, policy development,
interpretation and/or implementation;
 Community law and legal activities;
 Representation, advocacy, negotiation and mediation within and
between communities, agencies, institutions and governments,
and with individuals;
 Counselling and/or social welfare support (not including nursing
or medical services) for people living at home and who are unable
to live independently;
 Social and community development, education, advocacy,
resource management, cultural awareness and other relevant
areas within the community;
 Clerical and administrative tasks associated with the work
described above.

Exclusion of health or aged care work
Regulation 7(4) creates a carve‐out from the definition of community service work. It
carves out work that provides a service that is an activity that is health or aged care work.
That definition determines the scope of the CSS, as defined in clause 1 of Schedule 1 to
the Act. In turn, the scope of the CSS affects which employers are employers for the CSS
and which workers are employees for the CSS.1 Essentially, an employee will not have any
entitlements under the Act if their employer does not employ individuals to perform
community service work.
The carve‐out is narrowed somewhat by Regulation 7(5), which provides that where ‘a
service’ provides both activities that are health or aged care work, and activities that are
not health or aged care work, then it will only fall within the carve‐out if the health or
aged care work is the predominant activity.2
Respectfully, the ASU submits that Regulation 7(4) is poorly drafted. This is apparent
when one tries to read Regulation 7(4) with clause 2 of Schedule 1 of the Act. When one
does so, the carve out operates on all ‘work that provides a service that is an activity that
1

Long Service Benefits Portability Act 2018 (Vic) Sch 1 cl 3 – 4.
Note that, as presently drafted, cl 7(5) does not include the word ‘only’ as I have used above. That appears to
be a drafting error. If the word ‘only’ remains omitted, then there would be no room for cl 7(5) to operate:
obviously a service providing activities that are health or aged care work (among others) falls within cl 7(4).

2
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is health or aged care work’, but only where the health or aged care work is the
predominant activity provided by the service. The focus appears to shift from the work
performed by workers, to the service received by clients of employers, and back again to
the activity performed by workers.
The meaning of ‘predominant’ for the purpose of the Regulations is undefined. The
Oxford English Dictionary online defines ‘predominant’ as “present as the strongest or
main element”.
How such a standard will be applied in practice is uncertain, and that is just one element
of the convoluted carve‐out.
The carve‐out is especially difficult to make sense of, because it is not really correct to say
that services provide activities to clients. Moreover, one can imagine an employer who
provides services that are health or aged care services, and those services are the majority
of the services provided by the employer, but the majority of the activities performed by
its employees are not health or aged care work. The ASU submits that the difficulty in
determining whether such an employer would be an employer for the purposes of the CSS
demonstrates the need for re‐drafting.
One kind of ‘activity that is health or aged care work’ under Regulation 7(6)(a) is ‘health or
related service within the meaning of section 3(1) of the Health Service Act 1988 (Vic)’,
which includes ‘any other person, body or organisation that provides, delivers, funds,
facilitates access or provides insurance in relation to health services, being services that
include, but are not limited to’ a range of kinds of services. That is an extremely wide
definition. It would include, for instance, work performed for a health insurer. It is not
appropriate.
It is even less appropriate when considered in light of the exclusions to the definition of
employee set out in Regulation 9(1)(a) – (g). Those provisions exclude workers covered by
certain modern awards, most of which relate to the health industry.
The ASU does not profess expertise in the coverage of the modern awards set out in
Regulation 9(1)(a) – (g), but they appear to be relatively clear (or at least sufficiently clear)
and to the extent that they are appropriate carve outs in their own right, they appear
sufficient to exclude workers in the health industry from coverage by the Act.

Home care support service aged care carve‐out
The delivery of home care support services are often integrated with broader community
services. It is estimated that of the 301 non‐government, not‐for‐profit organisations in
Victoria delivering home care support services, only 38 also deliver aged care services. The
majority of those providing home care support services also provide other community
services that fall within the scope of the scheme.
The excision of home care support services would create considerable administrative
complexity for the large number of organisations that deliver home care support services
and other eligible community services. As a result, staff employed by community service
organisations that provide home care support services should all remain within the scope
of the scheme.
Home care support workers that deliver services to a range of clients are included in the
scheme. These workers will be employed by community services organisations that
deliver services to people with disabilities and/or other special needs.
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The ASU’s position is that Regulation 7(1)(b) could be too restrictive in confining the scope
of ‘community services work’ to exclude home care support services that is ‘health or
aged care work’, which picks up the wide definition of ‘health or aged care work’
addressed in the above section of this submission. The ASU is concerned that this could
exclude home care support services workers when they provide home care support
services only to aged care clients. The ASU submits this can occur to a worker who is in
fact properly understood to be within the CSS. Therefore, to the extent that Regulation
7(1)(b) does exclude such workers from the scheme, amendments should be made to
ensure they are included.

Community Health Centres
In respect to Community Health Centres, the Act provides:
Schedule 1
(4)(2)The following are not employees for the community services sector—
…
(b) if the employer is a community health centre registered under section 48
of the Health Services Act 1988—an individual employed by the employer
unless the individual's role is to carry out community service work at the
community health centre;
…
The ASU understands this is intended to capture only those workers who work in a
program that happens to be under the auspice of a CHC, but in other circumstances, could
be employed by another CSS agency in the same or similar role.
This should be made clearer in the Regulations.
The ASU submits that the relevant workers are those who are employed in CHC
“registered under section 48 of the Health Services Act 1988” and to whose employment
is covered by the Social, Community, Home Care and Disability Services Award 2010.
Additional wording for the regulations, to be inserted at Division 7(1):
NEW (d) work performed within a community health setting that is typically
provided by workers whose employment is covered by the Social,
Community, Home Care and Disability Services Award 2010.

Executive or management exclusion from scope at Regulation 9(2)
Regulation 9(2) carves‐out from the scheme “executive or management” in certain
circumstances. The only explanation for the exclusion is set out in the RIS, which says, at
several points, that:
“Without this exclusion, there is a chance of unintended employees being granted
access to PLS.”
The ASU disagrees with this assertion.
In the CSS context, there are numerous small workplaces, such as neighbourhood houses
or women’s health organisations, where employee numbers may range from 2 to less
than 20. The impact of Regulation 9(2) is that the most senior position in some of these
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workplaces would be excluded from scope of the scheme. The ASU submits that outcome
is contrary to the intention of the Act.
Similarly, medium sized organisations hold many long serving staff in management roles
that may be deemed administrative in nature. Many of these are long standing
community sector employees who do not enjoy the job security, nor receive rates of
remuneration or other conditions, in line with ‘executive’ or ‘management’ employees in
other sectors. This cohort should not be excluded from the scheme and the ASU rejects
the suggestion that granting them access to the scheme is unintended.
The ASU submits that Regulation 9(2) should be removed.
In addition, and without deviating from the ASU’s position that it should be entirely
removed from the Regulations, the scope of Regulation 9(2) is extremely unclear. The
clause introduces three new concepts that are left undefined: ‘executive’, ‘management’
and ‘administrative’. This introduces unnecessary complexity.

5. Is the list of awards and agreements at clause 9 of the exposure draft
Regulations comprehensive? Should any of those awards or agreements be
excluded? Should any other awards or agreements be included?
The awards listed from 9(a) to (g) are specifically named modern awards with scopes of
coverage identifiable by the terms within each of the awards. The intent of the inclusion
of these awards appears to be to exclude workers who are not in the community services
sector. It is unclear why this is necessary in light of the parameters otherwise provided
for by the Act and the draft regulations.
Unlike the items at 9(a) to (g), the items at 9(h) to (k) are types of instruments. The
specific scope of any given instrument of the relevant type is unclear. This is self‐
evidently problematic.
Even were the scope of items 9(h) to (k) clearly identifiable, the rationale for excluding
from the coverage of the Act any person employed under any of these types of
instrument is unclear. Unlike the awards listed at 9(a) to (g), the items listed at 9(h) to (k)
do not even appear to have the intent of setting or confirming parameters of the
community services sector.
The exclusions in cl 9(1)(h)‐(k) of the Exposure Draft of the Long Service Benefits
Portability Regulations (Draft Regulations) are exclusions from the definition of employee
3
for the CSS. An employee who is not an employee for the CSS does not cause their
employer to have to remit a levy, cannot be registered by the Authority and cannot
accrue recognised service. They could have no entitlements under the Act.
The RIS prepared explains the rationale for these provisions. It says:
In addition to the potential inclusion of unintended workers, the current
composition of schedule 1 of the LSBP Act leaves open the possibility of
aspects of the scheme’s coverage becoming invalid due to inconsistency
with the Fair Work Act 2009.
The current definition of ‘employee’ provides coverage for employees by
reference to the types of work they do. The implication of this is that the
3

Long Service Benefits Portability Act 2018 (Vic) Sch 1 cl 4(2)(d)(ii).
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LSBP Act is purporting to provide long service benefits to some workers on
federal awards. This is acceptable for federal awards which do not cover
long service leave (which is most modern awards – those created after
2009).4 However for certain enterprise agreements which do provide for
long service leave, the LSBP Act is invalid to the extent of inconsistency with
those instruments. Depending on the legal construction of this situation, the
‘extent of inconsistency’, may not only be those federal instruments which
cover long service leave, but also those which do not do so directly but may
be subject to the transitional provisions of the Fair Work Act 2009 where
those provisions act to preserve LS benefits from pre‐reform instruments (if
the LSBP Act does not define which instruments it is limited to).
The proposed Regulations seek to address the above problems through
providing a more comprehensive definition of who is (and isn’t) an
employer, who is (and isn’t) an employee, and what community services
work is (and isn’t).
The RIS goes on to explain that the rationale for the specific exclusion of employees to
whom the clause 9(1)(i)‐(k) is because they ‘present a risk of meaning the Act is
5
constitutionally invalid’.
The rationale is misconceived.
The nature of the benefit conferred on registered workers for the community services
sector is designed to address any potential for constitutional invalidity. As explained by
Minister Hutchins in the second reading speech for the Long Service Benefits Portability
Bill 2018:
There were several Awards and Enterprise Agreements in place across the
community services sector that prescribed long service leave entitlements
when the FW Act came into operation and those entitlements were
preserved under the terms of the FW Act. Pursuant to section 109 of the
Commonwealth Constitution, where employees have an award‐derived or
agreement‐derived entitlement to long service leave preserved as part of
the national employment standards under the Fair Work Act, any state law
that is inconsistent with these awards or enterprise agreements is
inoperative to the extent of any inconsistency between state law and
commonwealth law. The practical effect of this is that some employees in
the community services sector would not be able to benefit from a Victorian
government portable long service leave scheme.
The problem was recognised in the Community Services Long Service Leave
Bill 2010. In the explanatory memorandum to clause 2 of the Bill (the
commencement provision), it was noted that the Bill had no commencement
date. For the Bill to operate in respect of all employees it was necessary for
the commonwealth government to amend the operation of the Fair Work
Act. The Bill therefore could not commence until after the necessary
amendment to the federal Act.
4
5

Fair Work Act 2009 (Cth) ss 29(2)(b), 27(1)(d)(iii), 27(2)(g), 113(2)(b).
Long Service Benefits Portability Scheme, KPMG, April 2019, 30, 57.
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It is now apparent that the Commonwealth has no intention of providing a
legislative solution to this problem.
A solution is for the Victorian Government to legislate a scheme that
provides for a payment to workers, in lieu of leave. This is the arrangement
in the construction industry CoINVEST scheme.
This model has been found to be constitutionally valid.

6

As alluded to by the second reading speech, the High Court considered a similar question
arising in relation to the Victorian Portable Long Service Leave scheme for the building
industry, Co‐Invest in Jemena Asset Management (3) Pty Ltd v Coinvest Ltd (2011) 244 CLR
508. The Co‐Invest scheme was found not to be inconsistent with Federal instruments
conferring entitlements to take LSL on employees because it did not provide for the taking
of LSL. Rather, it provided only for payments to be made to employees. Those payments
could coincide with the taking of LSL under a Federal instrument, and employers who paid
employees in respect LSL taken under a Federal instrument could be reimbursed from the
7
Co‐Invest fund.
The Act so far as it concerns CSS workers is similar to the Co‐Invest scheme in all respects
relevant to the question of constitutional invalidity. It confers an entitlement to a
8
payment, but not to leave. It contemplates entitlements arising under the Federal
9
scheme. And it provides for employer reimbursement where the employer pays the
10
employee under a Federal entitlement.
Coverage of employees by the instruments mentioned in cl 9(1)(i)‐(k) of the Draft
Regulations could not give rise to constitutional invalidity. There is no rationale for
excluding employees to whom those instruments apply, and the exclusions should be
removed.

6. Whilst it is proposed that the Regulations operate on and from 1 July 2019,
the Regulations bringing children’s services, and disability services within the
scope of the scheme only operate on and from 1 January 2020. This will
enable businesses in those sectors adequate time to prepare for the
legislation. Are these appropriate commencement dates?
The ASU’s position is that children’s services, and disability services, ought to be in the
scheme from commencement.

No double‐dipping
7. Does the proposed Regulation adequately address any risk of double‐
dipping?
The ASU has no concerns with the draft Regulations pertaining to double‐dipping.
6

Accessed online at: https://www.nataliehutchins.com.au/parliament/long‐service‐benefits‐portability‐bill‐
2018‐2/
7
Jemena Asset Management (3) Pty Ltd v Coinvest Ltd (2011) 244 CLR 508, [51] – [60].
8
Long Service Benefits Portability Act 2018 (Vic) Sch 1 cl 8(1).
9
Long Service Benefits Portability Act 2018 (Vic) Sch 1 cl 15.
10
Long Service Benefits Portability Act 2018 (Vic) Sch 1 cl 15.
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Thursday, 5 September 2019

Mr Timothy Hugh Pallas
Treasurer
Minister for Industrial Relations
Level 4, 1 Treasury Place
EAST MELBOURNE VIC 3202

Dear Treasurer,

RE: Portable Long Service Leave for Community Service Workers

The passing of the Long Service Portability Act 2018 (the Act) was a great moment for ASU members
who work in community services and have been fighting for portable long service leave for the best
part of two decades.
Since the passing of the Act last year the ASU has worked with Industrial Relations Victoria and the
Treasurer’s Office on the Regulations supporting the Act.
Despite the best efforts of the ASU, the enacted Regulations have the effect of excluding a number of
forms of community service work, and workers, employed by certain community service employers
from the portable long service leave scheme.
The members and employer types the ASU are most concerned about include;
•Exclusion of staff performing work integral to the delivery of community services. Performing work
such as administration, reception, research, management roles such as HR, payroll, finance, program
managers (and the like), team leaders, communications, fundraising and promotion.
•Exclusion of staff who perform community service work in Community Health Centres. Whilst the
Act firmly scoped these workers in, the Regulations have the impact of excluding most, if not all,
workers employed in community health centres.
•The Regulations also have the consequence of excluding all work performed in Victorian women’s
health services. This is a further illustration of a contradiction arising in the Regulations - with the
inclusion of “family violence prevention and response” as a scoped in form of community service

work, then significant portions of this important sector being excluded by a later reference to the
Health Services Act 1988.
The interactions between the Act and Regulations and predominance tests that apply to both
employers and employees have led to confusion for the workforce and agencies alike.
The ASU have serious concerns that the Regulations do not reflect the commitment we believe your
government made to our members, in discussions occurring over many years, regarding scope of
community service workers to be covered by the PLSL scheme. That is, that the Regulations for the
2018 Act would reflect the “whole of organisation” approach that was a hallmark of the 2010 PLSL Bill
and supporting documents, and the PLSL scheme in the Australian Capital Territory.
Further, the regulations do not reflect the discussion held between the state government and the
ASU as the Bill was being introduced and debated through state parliament.
The Regulations as they are currently written are causing great confusion in the community services
sector about which workers are covered by the scheme and which are not.
The ASU urgently request that your government resolve the issues the ASU have identified above and
ensure that hard working, committed community sector workers get the portable long service leave
scheme they were promised. We would appreciate a response detailing how the government intends
to address these concerns.
If you have any questions regarding this correspondence, please don’t hesitate to make contact with
the Assistant Branch Secretary,

Yours faithfully

Branch Secretary

4 October 2019

Mr Timothy Hugh Pallas
Treasurer
Minister for Industrial Relations
Level 4, 1 Treasury Place
EAST MELBOURNE VIC 3202

Dear Treasurer,

Re: Community Sector Portable Long Service Leave
The Australian Services Union (ASU) is writing subsequent to our letter to you on 5 September 2019.
Following this correspondence, I attended a meeting on 6 September and discussed these matters with
Emma King (VCOSS) and your representatives Amanda Threlfall and Matt O’Connor. Following this
meeting the ASU provided extensive information regarding issues of scope to support our position based
on the 2010 legislation, and attended a meeting held between the ASU, HACSU, VCOSS, Portable Long
Service Leave Authority (the Authority) and Departmental representatives on 16 September 2019.
Despite our numerous engagements and first raising this issue since the commencement of the Scheme,
there is still no suitable resolution, nor appropriate communication from any government representative
who is in a position to provide the ASU with further advice as to the progress of this issue. The first
payments by eligible employers fell due on 1 October 2019, accordingly employers are now in a fraught
position to meet their registration obligations. Further to this, despite what appeared to be positive
discussions on 16 September regarding an understanding on the key scope issues and requirement to
resolve these, the Authority is continuing to give advice to employers which is contradictory to this. As
such, we urgently seek that you clarify your intended timeline to rectify the issues that have led to the
confusion within the sector.
An achievement that was celebrated by ASU members and the state government is unfortunately now
undermining the success of the reform. It is causing distress and confusion for those who now being
advised that they are not covered or who can’t get a definitive answer as to their eligibility. It is also
potentially putting employers at risk regarding lack of clarity on their liabilities and compliance
obligations.

There seems to be contradictory or a lack of clear guidelines coming from the Authority about exactly
who within the community services sector are covered or excluded. We have some sympathy for the
situation the Authority has inherited. Indeed, the regulations are so poorly written that they directly
conflict with the Act in many places, as well as conflicting with the political undertakings given to our
members by your government. We have raised these concerns with your office prior to the
implementation of the regulations that support the legislation and many times following the release of
the regulations.
The ASU ask that you urgently provide us with information about when you intend to:
1. Re-draft the Regulations to include community service workers in employed in:
a. Community Health Centres
b. Women’s Health Services
2. Re-draft the Act and Regulations, as required, to ensure that all community sector workers are
covered by the scheme, including those who perform administrative functions
3. The ASU also seeks assurances that any other unintended consequences regarding community
sector scope are quickly and clearly addressed. We are aware that there are potential issues in
this regard related to large employers such as the Uniting Church and The Brotherhood of St
Laurence who may be unintentionally excluded by Schedule 1 Part 1 Clause 3, sub clause 2 (c) “an
entity that has a governing body appointed under an Act of the Commonwealth or the State”.
We request that you provide us with this information by C.O.B Tuesday 11 October 2019. If you have any
questions regarding this correspondence, please don’t hesitate to make contact with me via

Yours Sincerely,

ASU BRANCH SECRETARY

