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The Review of the Residential Tenancies Act
Since the Residential Tenancies Act 1997 (the Act) was introduced, the rental market has changed. More Victorians are
renting for longer, the renting population has become more diverse, and the numbers of property managers and
landlords have increased.
The government is reviewing Victoria’s rental laws to ensure a modern and dynamic rental market, in which tenants
are safe and secure, and which will meet the current and future needs and expectations of tenants and landlords.
This paper is one of a series of issues papers, which encompass a broad range of issues relating to the operation of the
Act. The papers focus on the following themes:
• security of tenure
• rights and responsibilities of landlords and tenants
• bonds, rent and other charges
• dispute resolution
• regulation of property conditions in rental properties, and
• alternate forms of tenure.
Consultation with stakeholders and members of the public will capture a wide range of views and experiences that will
enhance the government’s understanding of the Victorian rental market.
Later in 2016, an Options Paper will outline proposals for both legislative and non-legislative reforms drawing on the
findings of the Review and public consultation.
You can access this issues paper, along with further information about the Review, from the Fairer Safer Housing
website at fairersaferhousing.vic.gov.au.
Getting involved and having your say
We invite your views and comments, as well as your responses to the series of preliminary questions posed
throughout each issues paper as a guide for writing your submission.
We also welcome your suggestions for other questions or issues that should be considered leading up to the release of
the Options Paper.
Until 12 August 2016 you can make a submission:
Online, by registering at:
fairersaferhousing.vic.gov.au/renting

By email:
yoursay@fairersaferhousing.vic.gov.au

Or by mail:
Residential Tenancies Act Review
Consumer Affairs Victoria
GPO Box 123
MELBOURNE VIC 3001
Note: Unless you label your submission as confidential, your submission or its contents will be made publicly available in this and
any subsequent review process. Submissions may be subject to Freedom of Information and other laws. Consumer Affairs Victoria
reserves the right to not publish information that could be seen to be defamatory or discriminatory.
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The stages of the Review
Material will be released in three stages in the course of the Review, to which you will be invited to respond. All
papers will be available via the Fairer Safer Housing website at fairersaferhousing.vic.gov.au/renting.
Note that Stage 1 is complete and the Review is now in Stage 2.
Stage 1

Laying the Groundwork Consultation Paper identifying the changing
characteristics and trends in the Victorian rental market

June to August 2015
(complete)

Stage 2

Issues Papers

Late 2015 to mid2016 (underway)

Stage 3

Public Options Paper setting out legislative and non-legislative proposals
for reforming the Residential Tenancies Act 1997

Late 2016

Glossary
ABS

Australian Bureau of Statistics

CAV

Consumer Affairs Victoria

HAAG

Housing for the Aged Action Group

NCC

National Construction Code

RTBA

Residential Tenancies Bond Authority

VCAT

Victorian Civil and Administrative Tribunal

VLRC

Victorian Law Reform Commission

RCFV

Royal Commission into Family Violence
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Questions for consideration
Property conditions in residential housing
1 To what extent do the rights and responsibilities for landlords and tenants in respect of property conditions strike the

right balance?
2 What areas (if any) should be added to, or removed from, existing rights and responsibilities?
3 What can Victoria learn from other states and territories in the regulation of residential property conditions?

Property conditions at the beginning of a tenancy
4 What does the term ‘reasonably clean’ imply? What would be the advantages and disadvantages of defining it?
5 How well do the provisions for security features in the Act meet community needs and expectations?
6 Do the current responsibilities for charges related to access to services strike the right balance between landlords and

tenants?
7 How should responsibility for access to telecommunications infrastructure be balanced as between landlords and

tenants?
8 To what extent could the delivery of telecommunications or cable infrastructure be seen as a joint responsibility

between tenants and landlords?
9 What are the arguments for and against prescribing minimum standards for private rental housing?
10 If minimum standards were to be prescribed, what requirements should be included?
11 What would be the impact on landlords and tenants of prescribing these standards?
12 If minimum standards are prescribed, how should compliance with the standards be monitored and enforced? What are

the barriers to ensuring that a property complies with minimum standards?
Property conditions during the tenancy
13 To what extent does the condition report provide an effective means of recording the condition of the property at the

start of a tenancy?
14 What issues does the format, content and timing of the report raise for landlords and tenants, and how might the

report be improved?
15 How should the tenant’s duty not to damage a property be further defined? What would be the advantages and

disadvantages of defining the tenant’s duty not to damage a property in greater detail?
16 Should the same standard of care expected of tenants apply to both the property itself and any common areas?
17 To what extent does the prohibition on malicious damage, and its current interpretation, enable landlords to respond to

risks to their property?
18 What other steps, in addition to those identified in the RCFV’s recommendations, can be taken to assist victims of family

violence in a tenancy situation where damage has occurred?
19 What do landlords and tenants think about the current arrangements in the Act, which require the landlord’s consent

for any fixtures, renovations, alterations or additions?
20 What are the property modifications (if any) that a tenant should be permitted to make without first obtaining the

landlord’s consent, and why?
21 What are the impacts on landlords of allowing property modifications without consent?
22 How can tenants with a disability and their landlords be better informed about the legislation, guidelines and processes

that support improved access to dwellings and the installation of modifications for people with a disability?
23 Where family violence is an issue, what other action, in addition to that identified in the RCFV’s recommendations, can

be taken to assist victims of family violence in a tenancy situation where additional security features may be required?
24 What are the benefits and limitations of the tenant’s current duty to maintain the property by ensuring it remains

reasonably clean during the tenancy?
25 What (if any) additional matters should be specifically required of tenants in maintaining the property?
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26. How effective are the processes in the Act to complete repairs, including:
a) Is it useful to distinguish between urgent and non-urgent repairs, and if so, how well do the processes prescribed in the
Act for undertaking these repairs provide for the differences in each case?
b) What additional steps could be taken to reduce the causes of disputed repairs?
27. How effective are existing processes for addressing repairs and maintenance issues? What additional measures or
information would benefit the parties when a repairs or maintenance issue arises?
28. What are the benefits and limitations of the landlord’s duties to maintain the property, as currently prescribed in the
Act?
29. What (if any) additional matters should specifically be required of landlords in maintaining the property?
30. Are any specific rules required in respect of smoke alarms and, if so, what should these provide for?
31. Are there better mechanisms available to inform tenants and landlords about the schemes and avenues available to
address maintenance and repair issues?
32. What are the specific repairs and maintenance needs of parties to a rooming house, caravan park and site agreement,
and how well are these needs currently met?
33. Should different rules be adopted for these types of arrangements, and if so, what should these be?
Condition of property at the end of a tenancy
34. What issues (if any) does the absence of an explicit duty relating to the condition of a rental property at the end of a
tenancy raise for landlords, tenants and property managers?
Responding to breaches of the Act
35. How effectively do the current remedies in the Act address problems relating to property conditions and standards?
What alternative or additional tools or initiatives could assist parties to independently resolve disputes?
36. What other ways could vulnerable and disadvantaged tenants be better supported to independently resolve disputes?
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Executive Summary
A greater proportion of Victorians than ever before are renting, and for longer periods of time. This is increasing
pressure on both the private and social housing sectors to provide properties that meet a broad spectrum of
requirements. These requirements range from universal necessities (i.e. a safe, healthy and habitable living
environment with adequate amenities), to specific needs (i.e. modified properties accommodating people with a
disability), and preferences that might attract a rental premium (i.e. walk-in wardrobes or multi-car garages).
The ability to meet these needs and preferences depends on the condition and features of current residential housing
stock in the rental sector. The pool of available properties is largely made up of private rental housing, which also
includes rooming houses, caravans and moveable dwellings, as well as social housing (comprising public housing and
community-run housing).
Not all properties are the same. In practice, tenants often have to balance different factors such as a property’s age,
condition, building type and location in order to find something they can afford. For tenants whose housing choices
are limited for whatever reason (i.e. size of household, income, disability etc.), the process of compromising can
sometimes end in accepting a property that is unsuitable, or unappealing more generally, because of various factors.
These factors include an unsafe, or otherwise poor, condition, or a level of amenity that is considered inadequate by
modern expectations. As a result, such tenants can face a greater risk of adverse health outcomes, as well as negative
impacts on their socio-economic participation. Conversely, landlords may not have the capacity to offer properties of
the quality or with the features required or needed by tenants, and decisions about whether to upgrade a property
can be tempered by the extent of available funds, the prospect of a return on investment, and perceptions about
whether the property will be taken care of.
Existing residential tenancies legislation sets basic expectations about the condition in which rental properties must be
offered and maintained by both landlords and tenants for the duration of a tenancy. For example, tenants are not
required to tolerate defects or problems with the property for the life of the tenancy, with landlords being subject to
ongoing maintenance and repair duties. The legislation equally anticipates the impacts of a tenancy on the condition
of the property, with a focus on preventing damage caused by the tenant, and minimising their ‘footprint’ on the
property to fair wear and tear, unless the landlord has authorised particular modifications.
Collectively, these provisions act to delineate rights and responsibilities where two parties (tenant and landlord) have
an interest in the property and there may otherwise be a lack of clarity regarding where these lie. This clarity can
address an imbalance of bargaining power that can arise between the parties given that housing is needed
continuously by the tenant, moving is costly and rental housing is often in short supply. In this way, the provisions also
play a role in mitigating the negative health and social impacts of poor rental housing conditions in cases where
landlords do not have sufficient incentives to ensure the property meets acceptable standards and where tenants may
lack negotiating power. The clarity provided by the Act in relation to property conditions can also reduce costs and
risks for landlords in letting property to tenants, supporting the supply of rental housing to the market. For this
reason, as part of the review of the Residential Tenancies Act 1997 (the Act), the Victorian Government is aiming to
shed light on issues relating to rental property conditions arising under the current framework. Key themes that have
emerged, to date, include the:
• adequacy of landlords’ obligations for ensuring that rental properties meet current expectations relating to health,
safety and modern amenities
• adequacy of tenants’ obligations to protect the property against damage other than fair wear and tear
• ability to make property modifications for a diverse array of purposes, including to support tenants with a disability
• clarity of standards of cleanliness, maintenance and repairs expected of both parties – including responsibility for
types of maintenance not specified in the Act (e.g. replacing smoke alarm batteries)
• timeliness of repairs, and
• appropriate sanctions for non-compliance.
Any response to these issues must balance the parties’ needs against the aim of ensuring that the cost of providing
private rental housing remains sustainable. These are the many challenges that will inform the development of
appropriate responses to ensure tenants have access to safe, comfortable and well-serviced properties, while also
supporting landlords to maintain a viable, stable rental investment. The review does not address issues that arise from
a lack of compliance with other specialist legislation, namely regulation of building standards, energy efficiency, and
public health and wellbeing, although it aims to complement the policy aims in these different portfolio areas.
Likewise, any property maintenance or repair guidelines that are not prescribed by the Act (such as those that apply to
social housing) are also outside the scope of the review.
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Regulation of Property Conditions in the Rental Market

1

July 2016

Property conditions in residential housing
Property conditions refer to the state of repair in which property must be kept, and the minimum standards they are
required to meet.
These standards are informed by expectations and needs deriving from recognised human rights1, established
community practice, empirical findings, and technical expertise. Whether a person is renting or occupying their own
home, these expectations and needs will be the same, encompassing:


basic habitation, human health and safety – for example, access to kitchen, sanitary and laundry facilities, hot
and cold water for bathing and cleaning, connected utilities, adequate ventilation, lighting and room size,
absence of pests and other hazards



amenity levels – for example, safe, functioning appliances and a physically accessible layout, and



thermal comfort – for example, insulation and draught proofing, means of heating and cooling.

Other expectations can relate to specific lifestyle aspirations that may go beyond peoples’ basic needs, such as
preferences that attract premium rent (e.g. heated floors, ensuite bathrooms or walk-in wardrobes) or sophisticated
technological features (e.g. digitally connected appliances).

1.1

Why are property conditions important for tenants?
Needs and preferences do not always carry the same weight, and a person’s choice can often amount to a
compromise between different outcomes. For those who rent, wanting a property with specific physical features may
be outweighed by more important needs relating to price and location.
Affordability and location aside, people need properties that can house them appropriately. For tenants, what is
appropriate will depend on such factors as:

1.1.1



their particular household type (e.g. a family with children)



their particular household model (e.g. communal living or obligations to accommodate family members, as is the
case in Aboriginal and Torres Strait Islander communities)



their particular age or time of life



any health issues or existing disabilities they may have, and



whether they can afford the day-to-day cost of running the property (e.g. paying energy bills).

Property conditions and human health
When combined with factors such as an unsuitable location and low affordability, properties that are unsafe or in poor
condition can adversely impact on a person’s health. For example, property conditions can have implications for the
broader population’s resilience to the effects of climate change, and particularly heatwaves, which are responsible for
more deaths in Australia than all other natural hazards combined, and one in three of which occurs indoors.2
The World Health Organisation has previously acknowledged that quality housing is necessary for good health and
wellbeing.3 The associated cost of poor housing on health care was also the subject of a 2011 VicHealth Study, which
found that affordable, adequate and secure dwellings were necessary in order to maintain good health and that,
compared with those who did not live in such conditions, people with a prolonged experience of unstable or
precarious housing reported poorer mental and physical health.4

1

The right to housing is recognised in Article 25 of the Universal Declaration of Human Rights as part of the right to “a standard of living adequate
for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the
right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his
control”.
2 Hatvani-Kovacs et al, Drivers and barriers to heatwave-resilient building retrofitting in the Australian context, December 2015.
3 Commission on Social Determinants of Health, Closing the gap in a generation: Health equity through action on the social determinants of health
(Final report), World Health Organization, Geneva (2010).
4 Mallett et al, Precarious Housing and Health Inequalities, August 2011, page 53.
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Similarly, those with initially poor health were more likely to end up in unsuitable housing:

1.1.2



people with the worst mental health were the most likely to be in unaffordable housing, the most likely to
live in poor-condition dwellings and the most likely to have experienced a forced move, and



those with the worst physical health were the most likely to live in poor-condition dwellings and the most
likely to experience overcrowding.5

Property conditions and energy hardship
The energy efficiency of residential property has gained particular prominence due to climate change and the
potential impacts on human health of extreme weather, especially amongst the elderly, children and people with a
chronic illness.6
Housing with poor thermal efficiency (i.e. no insulation, no window coverings, inefficient appliances and no fixed
heating) also increases ‘energy hardship’ – for example, inability to heat or cool a home and difficulty paying bills – for
low income households7 because they require higher energy use. Home heating and water heating account for most
energy use8 given that Victoria experiences cooler conditions for most of the year. This is compounded by significant
increases in electricity and gas prices9 in recent times.
According to 2015 research, private renters are the single largest group of those who are unable to heat their home
(38 per cent) or pay energy bills on time (43 per cent). Households with at least one person with a disability are
overrepresented, potentially because of lower income levels, higher energy usage due to an above-average
proportion of time spent at home, and increased energy needs related to specific disabilities.10
In addition, data from the 2015 Victorian Utility Consumption Household Survey found that, of those surveyed, private
renters (58 per cent) and public renters (55 per cent) were much less likely than home owners/buyers (95 per cent) to
live in a house with some level of ceiling insulation.11

1.1.3

Property conditions and security of tenure
A property’s physical state and available amenities can be significant factors in a household’s ability to remain in
rented property. In this sense, property conditions are a factor in security of tenure.
Certainty around housing can support positive life outcomes for tenants on multiple levels, not just their health. For
example, as discussed in the issues paper, Security of Tenure, a stable location within reach of schools and
employment can promote longer term educational and economic participation for household members, as well as
closer family and social ties, and connections with local community networks and available services.
In contrast, frequent moves necessitated caused by unsuitable or uninhabitable properties can contribute to greater
social exclusion, exacerbate increase financial hardship due to repeated moving costs, and entrench disadvantage.
Properties that are unsafe or in poor condition can also negatively impact a person’s social wellbeing (e.g. not being
able to have grandchildren visit because a house is damp or unsafe). This is a particular concern among low income or
otherwise vulnerable groups, who are most likely to achieve secure housing by staying in properties that are
affordable because their age or condition would otherwise render make them deficient or unsuitable for ongoing
occupation by renters in other demographics.12

5

Mallett et al, Precarious Housing and Health Inequalities, August 2011, page 3.
In its report A future focussed housing standard, VCOSS cites Victorian Government research noting that, in Victoria, heat related deaths are
predicted to rise from 582 per year at present to up to 604 per year by 2020, and up to 1,318 per year by 2050 as temperatures and the number of
hot days increase.
7 Victorian Council of Social Services, A future focussed housing standard, October 2009, page 4.
8 Sustainability Victoria, Victorian Households Energy Report, May 2014, page 3.
9 As noted in Sustainability Victoria’s Victorian Households Energy Report, indexed figures (adjusted for inflation) show a 68% increase in electricity
pricing in Melbourne between 1999–2000 and 2011–12. Much of this increase occurred between 2007–08, and 2011–12 when the price index rose
by 55%. The picture for gas is similar with a 42% increase in gas prices between 1999 – 2000 and 2011–12 (see page 4).
10 Francisco Azpitarte, Victoria Johnson and Damian Sullivan (for the Brotherhood of St Laurence), Fuel poverty, household income and energy
spending, 2015, page viii.
11 Department of Health and Human Services 2016, Victorian Utility Consumption Household Survey 2015 Report, Roy Morgan Research Ltd, State
Government of Victoria, Melbourne.
6
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What do property conditions mean for landlords?
Landlords’ needs and preferences are generally narrower than those of tenants, with the focus being on meeting any
legislative obligations in a cost efficient way and ensuring that their property remains in a state that maintains its
value.
Some property owners may be motivated to invest in maintaining or improving their property’s condition, especially if
it assists in attracting and retaining good tenants, and increasing rental returns. Others may also be intending to
return to the property and are conscious of their own future comfort and amenity.
Financial variables are also a strong determinant of landlords’ motivation to maintain or improve their properties.
Relevant considerations would include rental returns, expected capital gain, interest rates, comparative performance
of other investments, taxation arrangements and any other financial incentives or penalties.13 For this reason,
voluntary investment may be less likely in the case of lower-cost rental housing.

1.3

Balancing the parties’ interests
Although property conditions can contribute to a comfortable living environment, improved health and wellbeing,
lower energy bills, and a well-maintained investment asset, it does not necessarily follow that the parties’ interests
will align in all cases.

1.3.1

Barriers to agreement
There can be substantial obstacles to agreement, relating to the structure of the Australian housing market, the
profile of housing investors, and the legislative context and policy settings in which investors and tenants operate.
Notable barriers include: 14


rental properties being predominantly owned by small scale investors with portfolios of between one and three
properties.15 For landlords (and some community housing agencies) who are balancing financial risk against their
duty to maintain the property, taking on significant capital improvements may not be feasible as they are unable
to take advantage of economies of scale



a lack of financial incentives for landlords to make energy efficiency related upgrades



concern about recouping any costs of investing in energy or water saving technologies (such as energy efficient
temperature control devices, hot water systems and solar power)16



concerns about the potential for property damage by tenants when investments in expensive additions are made



problems with property access to make renovations and, specifically for investors who held strata-titled
properties, difficulties obtaining agreement through the owners’ corporation



the opportunity for landlords to raise the rent or sell housing stock, thereby undermining the effectiveness of
compulsory measures such as minimum standards and impacting negatively on the supply of low-cost private
rental housing



the length of some tenancies may not be adequate to encourage investment in costly improvements, and



the lack of knowledge more generally about the energy efficiency of properties.

Overall, there can be less of an incentive for voluntary investment by landlords in the quality or efficiency of rental
properties. Whereas tenants are directly impacted by their living environment, and are therefore more likely to feel a
sense of urgency in addressing any problems relating to the property’s condition, they do not typically have the scope
to make capital investment decisions about a rental property and are unlikely to fully capture the long term benefits
13

Review of the Residential Tenancies Act, Security of Tenure Issues Paper, page 10.
These barriers were a key theme in Michelle Gabriel; Phillipa Watson; Rachel Ong; Gavin Wood; Maryann Wulff, The environmental sustainability
of Australia's private rental housing stock, December 2010, page 8.
15 Department of Sustainability and Environment, Housing condition / energy performance of rental properties in Victoria, July 2009, page 4.
16 The VHER estimates that applying all possible and practical energy efficiency upgrade measures (building shell, lighting and appliance upgrades)
would allow an average pre-2005 Victorian house to save around $990 on energy bills, albeit at a cost of between $15,560 and $25,670 (see
page 9). Limiting improvements to single measures, such as insulation, was estimated between around $1100 and $4100.
14
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of such an investment. The landlord does not live in their rental property and therefore does not immediately benefit
from improvements, which pass to the tenant instead. The landlord’s decision about whether to invest in property
upgrades will be influenced by their perceived ability to make an adequate return in their required timeframe.
During times when the rental market is characterised by high demand and low vacancy rates, landlords will have
fewer incentives to make property improvements to attract a tenant.

1.4

Rights and responsibilities relating to property conditions
Current residential tenancies legislation attempts to strike a balance between the need to protect the landlord’s asset,
while also ensuring a habitable and safe environment for the tenant.
In Victoria, landlords and tenants currently benefit from a range of legal protections set out in the Act, focusing on
four key areas:


cleanliness, security and access to services



property modifications



damage, and



maintenance and repairs.

These protections apply to both the private rental housing and social housing sectors, with the exception of particular
types of accommodation (e.g. temporary crisis accommodation, and health or residential services regulated under
other specialist legislation, including the Health Services Act 1988, the Mental Health Act 2014, and the Disability Act
2006. See sections 22 and 23 of the Act).
The Act aims to protect the landlord’s property while ensuring that rented property provides a suitable living
environment for the tenant.
Table 1 outlines the current responsibilities through which this aim is achieved in the context of general tenancy
agreements. These agreements account for the majority of residential tenancies, and arise in both private rental
properties and social housing.
Terms or conditions included in the tenancy agreement may also require the landlord to meet additional standards
agreed to by the parties, although any terms or conditions that limit or contradict the parties’ statutory obligations
will not be enforceable.
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Table 1: Rights and responsibilities relating to property conditions in general tenancy agreements
Tenant responsibilities
Tenant must ensure care is taken to avoid damaging the property and any common areas
Tenant must give notice of any damage to the landlord as soon as practicable after becoming aware of it
Tenant must keep property in a reasonably clean condition
Tenant must not install fixtures or make any alteration, renovation or addition to the rented property without the
landlord’s consent
Except in instances of family violence, tenant must not change a lock in a master key system without the landlord’s
consent (and landlord must not unreasonably withhold consent)
Where a fixture is installed or property altered, a tenant must restore the property to its original condition, or pay
compensation to restore the property
Tenant who changes locks to an external door or window must give landlord a key as soon as practicable
Landlord responsibilities
Landlord must ensure the property is vacant and in a reasonably clean condition on the agreed day of occupation
Landlord must ensure the property is maintained in good repair, and must take reasonable steps to ensure that any
common areas the landlord owns or controls are maintained in good repair
Landlord must ensure a replacement water appliance, fitting or fixture meets the prescribed minimum efficiency rating
Landlord must provide locks to secure external doors and windows
Landlord who changes locks to an external door or window must give tenant a key as soon as practicable

1.4.1

Regulation of property conditions in other tenure types
In addition to general tenancy agreements, the Act provides a legislative framework for three other types of
residential tenancy arrangements:
• residency agreements for people living in accommodation that meets the definition of a rooming house (Part 3 of
the Act)
• residency agreements for people living in caravan parks (Part 4 of the Act), and
• lease agreements for people who rent a site in a caravan park or residential park on which they have situated their
own movable dwelling (Part 4A of the Act).
The protections relating to property conditions are more or less replicated for these tenure types and are referenced
at relevant points throughout this paper.

Minimum standards for rooming houses
A notable exception is in the case of rooming houses, where owners are also under a duty to ensure that any rooms,
facilities and common areas meet prescribed minimum standards at any given time as a condition of being able to
operate (section 120). Standards made under the Act are set out in the Residential Tenancies (Rooming House
Standards) Regulations 2012 (‘the rooming house standards’).
Limited exemptions may be granted from complying with standards due to factors such as the nature, age or structure
of the rooming house, or if compliance can be achieved by alternative means than those specified in the regulations.
An overview of the rooming house standards is provided in Appendix 1.
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Property conditions imposed by other sources of regulation
The provisions of the Act are only one component of a system regulating the standard and quality of rental property.
Whereas the Act regulates property conditions through core duties, other specialist legislation prescribes extensive
technical requirements for the construction, features and habitation of residential property, focusing on matters
such as:








health and sanitation
access and egress (i.e. entries and exits)
disability access
building safety and design
energy efficiency
fire safety and emergency management, and
swimming pools and spas (where present).

An overview of these requirements, and the extent to which they apply to residential tenancies regulated by the Act,
is provided in Appendix 2.

2

Other jurisdictions
The approach to property conditions in Victoria is similar to that in other jurisdictions, as illustrated in Appendix 3.
Notable areas where these jurisdictions differ from Victoria include:
• a right to reimburse the tenant for all reasonable repairs, not just urgent repairs (e.g. South Australia)
• an explicit duty for the tenant to leave property in a particular condition upon vacating, including removal of goods
(e.g. Australian Capital Territory)
• a requirement that rented property comply with habitability requirements set out in health and safety regulations
at the start of a tenancy (e.g. Northern Territory)
• provision by the landlord of other security devices, not just locks (e.g. Tasmania)
• a proposed prohibition on the landlord re-leasing property not in good repair (e.g. South Australia), and
• application of minimum property standards for residential property (e.g. South Australia and Tasmania).
Question
1. To what extent do the rights and responsibilities for landlords and tenants in respect of
property conditions strike the right balance?
2. What areas (if any) should be added to, or removed from, existing rights and responsibilities?
3. What can Victoria learn from other states and territories in the regulation of residential
property conditions?

3

Property conditions at the beginning of a tenancy
As discussed in the issues paper, Rights and Responsibilities of Landlords and Tenants, the Act is engaged by the
behaviour of the parties at various stages of their tenancy relationship. While most of the parties’ obligations apply
once a tenancy is underway, the Act imposes a limited number of duties relating specifically to the beginning of a
tenancy agreement.
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If the parties have entered into a tenancy agreement, the landlord is responsible for ensuring that the rented property
is vacant and reasonably clean on the date the tenant is due to move in (section 65 of the Act).
‘Reasonably clean’ is not defined in the Act and, as such, must be judged on a case by case basis. Likewise, what is
reasonable is influenced by current community standards. Examples of situations where VCAT has found this standard
was not met include exposed electrical wiring17 and a cockroach infestation.18
It cannot be assumed that the parties will always have the same expectations about what a clean property should look
like, or that their views will be informed by existing precedent, of which they may not even be aware.
In the context of the tenant’s duty to keep the property reasonably clean during a tenancy (discussed in Section 6.5.1
of this paper), stakeholders19 have noted that, because of the absence of a definition, landlords can have a lower
tolerance of ordinary wear and tear or modifications to the property, and end up placing unreasonable expectations
on tenants that might subsequently lead to action for a breach of duty. This may be caused by various unpredictable
factors, including feelings of overprotectiveness towards the property, and different standards of personal cleanliness.
A lack of shared experience or understanding of the obligation to accommodate family members (e.g. in the case of
landlords with aboriginal tenants) can also lead to a different understanding of what impacts on the property may be
reasonable over the term of a tenancy.
A similar mismatch of expectations can presumably also arise at the beginning of a tenancy, although there is limited
data on the frequency of disputes relating to the initial condition of the property. In practice, most complaints tend to
relate to the state of repair of a property during a tenancy (see Section 6.5.9 of this paper).
Where a property is managed by a private landlord, the parties are initially limited to resolving any difference of
opinion themselves. For tenancies overseen by an agent, someone with an understanding of the law may be able to
moderate the parties’ expectations. According to anecdotal evidence submitted through the Fairer Safer Housing
website, some agents are allegedly reluctant to encourage their landlord client to undertake additional cleaning or
other repairs to improve the state of the property in case this reduces their willingness to engage the agent in future.
Question
4. What does the term ‘reasonably clean’ imply? What would be the advantages and
disadvantages of defining it?

3.1.2

Security
A landlord must provide, and maintain, locks or other security devices necessary to ensure that the property is
reasonably secure (section 70).20 The Act does not prescribe a type of lock (eg. a deadlock) or security device, and
unlike rooming house operators21, landlords are not under a broader responsibility to ensure the security of the
tenant’s property.
While the majority of issues relating to locks arise in the context of property modifications (discussed in Section 6.4 of
this paper), stakeholder feedback has noted that it is currently unclear what types of locks or other security devices
might be within the scope of the landlord’s duty. The Act does not explicitly reinforce expectations of deadlocks on
external doors and windows that can be locked with a key22, meaning that tenants who wish to add such features to
the premises must first obtain the landlord’s permission.
Further issues relating to locks are discussed in the context of property modifications in Section 6.4.3 of this paper.

17

AA v Ron Tribe & Associates Pty Ltd (Civil Claims) [2008] VCAT 586 (9 April 2008).
v Baldacchino (Residential Tenancies) [2014] VCAT 1404 (10 November 2014).
19 Tenants Union of Victoria, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 60.
20 Rooming house residents must provide a key to the lock on the door of their room (Section 118 of the Act).
21 A rooming house owner must take reasonable steps to ensure the security of the resident’s property in their room (section 123 of the Act).
22 See REIV submission (page 5) to Laying the Groundwork, published on 24 June 2015 on fairersaferhousing.vic.gov.au.
18 Clarke
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Question
5. How well do the provisions for security features in the Act meet community needs and
expectations?

3.1.3

Access to services
The Act does not specify that a property be connected to utilities or other essential services at point of lease.
However, if access to such services is already available, the Act outlines the parties’ respective obligations for
installation and usage charges (Table 2). The Act also provides for reimbursement rights if either party pays for
something the other should have (section 55 of the Act), unless the landlord has agreed in writing to take over liability
for any cost or charge.
Table 2: Parties’ responsibilities for service-related charges
Landlords (section 53 of the Act)23

Tenants (section 52 of the Act)24

Initial connection of electricity, gas or oil usage supply

Electricity, gas or oil usage charges for separately metered
property

Initial connection of water supply and sewerage disposal
facility

Water usage and sewerage disposal charges for separately
metered property

Supply of services for property that is not separately metered

As billed by the owner
Service charge imposed by the Director of Housing
(section 57)

Since the Act came into effect, technologies such as cable television and internet access have become a staple of
modern life. Australian Bureau of Statistics (ABS) data for 2014-15 shows that 86.2 per cent of Victorian households
are now connected to the internet. 25 Analysis of 2011 ABS data by the Tenants Union of Victoria (TUV) further
identified an overwhelming majority of tenants (76.3 per cent) as having broadband internet, compared with tenants
who had no connection (13.4 per cent).26
Cable TV networks and telecommunications networks are currently the two predominant forms of residential internet
access. Dial-up access, which relies on an existing telephone connection to reach an internet service provider (ISP) is
often the only choice available for rural areas, where faster, broadband internet27 is not prevalent due to low
population density and high infrastructure cost.
Due to the absence of a specific legislative provision, line connections are currently categorised as a property
modification under section 64 of the Act and require the landlord’s consent (see Section 6.4 of this paper). As with
other discretionary modifications, the assumption is that the tenant is responsible for a line installation, unless
otherwise negotiated with the landlord. The same principle applies to television access, although conflicting outcomes
have occurred where a property with incomplete infrastructure for operating a television was judged to be in disrepair
and rectified at the landlord’s cost.28
Unlike a service activation charge, which is generally minor and attributable to the tenant’s choice of service provider,
an initial telecommunications line connection into the service grid contributes to the infrastructure of the property
and is costlier, ranging from $300 to $400. This can be an unexpected or prohibitive cost, particularly for low-income
tenants or tenants who, for whatever reason, are unable to access mobile or wireless technology and rely on a fixed
line. It may also be considered unfair for the tenant to cover the cost of something that stays with the property and
stands to benefit subsequent occupants, as noted by the TUV.29

23

Caravan park and site owners are similarly liable for installation and initial connection costs, as well as usage charges for caravans or sites that are
not separately metered (sections 163 and 206ZF of the Act, respectively).
24 Park residents and site tenants must cover use-related charges (sections 162 and 206ZE of the Act, respectively).
25
Australian Bureau of Statistics, 81460DO001-201415 Household Use of Information Technology, Australia 2014-15, released 18 February 2016.
26 Tenants Union of Victoria, The ‘Average’ Victorian Private Tenant, accessed at http://www.tuv.org.au/policy-research/research/.
27 Broadband can also be accessed through wireless media such as mobile phone and wireless technology, and fibre-optic cable run either to the
property, kerb, or building – the latter being common for apartment buildings.
28 Guo v E&E Castles Enterprises Pty Ltd (Civil Claims) [2016] VCAT 501 (7 April 2016).
29 TUV, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 58.
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Question
6. Do the current responsibilities for charges related to access to services strike the right
balance between landlords and tenants?
7. How should responsibility for access to telecommunications infrastructure be balanced as
between landlords and tenants?
8. To what extent could the delivery of telecommunications or cable infrastructure be seen as a
joint responsibility between tenants and landlords?

3.2

Measures of suitability
Under the common law, the landlord owes a duty of care towards a tenant to ensure that the property is safe for
habitation at the time when the tenant is let into possession, and can be liable for failing to rectify any defects of
which they were aware.30
In contrast, the Act does not explicitly provide that the property be free of any outstanding issues at the beginning of a
tenancy, leading to ongoing debate about whether the current requirements in the Act are adequate, and whether a
property’s cleanliness should be the sole measure for whether it is suitable for occupation.
A general theme that emerged during consultation on the paper, Laying the Groundwork, was that although a
property may be clean, it can suffer from other problems that impact on its overall quality. It is not enough for the
landlord to simply take reasonable care to avoid injury to the tenant; the landlord must ensure that conditions are
reasonably fit for living in by a reasonable tenant, taking into consideration the age of the property, its character, and
the location.31
The condition of the property must meet this requirement at all times, including up to the point when it is vacated. In
the event that it does not, stakeholders have noted that problems relating to a property’s condition will be inherited
by an incoming tenant and can trigger a cycle of disputes about whether it has been maintained in good repair.32 For
low income tenants, who have less choice of housing options and may find themselves limited to renting properties of
a lower standard33, requesting multiple repairs may also strain the tenancy relationship and affect their security of
tenure.
Issues raised about overall property standards range from concerns about basic habitability and inadequate amenities,
to structural soundness and energy efficiency. These issues include that rental properties:
• are not required to have adequate gas and electrical safety or a minimum level of insulation before they are
leased34
• can lack adequate and environmentally and economically sustainable heating and cooling 35
• can be unsafe, with no access to essential utilities36, and
• are not purpose built for their current use, particularly in the case of rooming houses, or the landlord is not
motivated to maintain or improve the property because they plan to redevelop or demolish the house.37

30

The authority on this matter, Northern Sandblasting v Harris ((1997) 188 CLR 313), confirmed, by majority of the High Court, that a landlord owed
a common law duty of care towards a tenant, but that this duty was confined to 'defects in the premises at the time when the tenant is let into
possession'. The nature of the duty was further defined in the case of Jones v Bartlett (2000) 176 ALR 137, where all but one of the High Court
judges ruled that the landlord had a duty to: 'take reasonable care to avoid foreseeable risk of injury (Gleeson CJ); 'take reasonable care to put and
keep premises in a safe state of repair (Gaudron J); ‘take reasonable care that the tenant not suffer injury'; ensure the premises are ‘reasonably fit
for the purposes for which they are let, namely habitation as a domestic residence’; and ‘to take reasonable care to ascertain the existence of any
dangerous defects and to take reasonable steps to remove them or to make the premises safe’ (Gummow and Hayne JJ).
31 Proudfoot v Hart (1890) 25 QBD 42.
32 As noted by Barwon Community Legal Service in its submission to, Laying the Groundwork, page 3.
33
As noted by VCOSS on page 10 of its submission to Laying the Groundwork, the low cost rental market includes substandard, unsafe and
sometimes structurally unsound rental property.
34 As noted by the Brotherhood of St Laurence in its submission to Laying the Groundwork, page 5.
35 As noted by the Fair Go For Pensioners Coalition in its submission to Laying the Groundwork, page 3.
36 As noted by the Salvation Army in its submission to Laying the Groundwork, page 3.
37 As noted by the City of Greater Dandenong in its submission to the paper, Laying the Groundwork, page 3.
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Hot water in rooming houses
In the context of rooming houses, the TUV has also noted that there is no requirement under the rooming house
minimum standards to provide hot water for bathing to a rooming house resident, in contrast with residents of
prescribed accommodation, who benefit from such requirements under the Public Health and Wellbeing Regulations
2009 (PHWR).38 Prescribed accommodation is defined in the PHWR as residential accommodation, hotels and motels,
hostels, student dormitories, holiday camps and privately run rooming houses.

3.3

What happens if a rental property is not up to standard?
The Act makes it clear that tenants are not expected to live in a dilapidated property. Where the state of a rented
property is so serious that it is unfit for human habitation, the tenant may, without penalty, terminate the tenancy
provided they have not yet moved in (section 226 of the Act). The term ‘unfit for human habitation’ has been held by
courts to include:
• structural or other defects, and unfitness for any reason more generally 39, and
• properties that, even if it is physically possible to live in them, are such that there is a risk of injury to the body or
health of a person living in them.40
Similarly, a lease agreement for a movable dwelling site will terminate if a tenant has not occupied or used the site
and given a notice of termination because it is unsafe (section 317J of the Act).
Tenants may otherwise delay taking possession of the property and avoid paying rent until the property is reasonably
clean enough for them to move in (section 65(3) of the Act).

3.3.1

Remedies for a breach of building, health and safety standards
The application of building, health and safety regulation potentially broadens the range of remedies available to
tenants of property that do not comply with the requirements of those regulations.
Compliance must be pursued, however, through local councils and other specifically appointed statutory bodies
(e.g. the Victorian Building Authority and Energy Safe Victoria), who have the ability to require alterations or
improvements to property to ensure compliance with an occupancy permit, building regulations (e.g. smoke alarm
and pool fencing requirements), or any minimum health and wellbeing standards (see Appendix 7).

3.3.2

Barriers to use of remedies
Despite the position at law, whether a tenant actually exercises their right to terminate a tenancy in these
circumstances will depend on whether they can obtain suitable alternative accommodation. The importance of having
somewhere to live can deter tenants from exercising their rights, even if they are technically entitled to do so.
This dilemma about whether to stay in property that may be uninhabitable for the purposes of the Act is exacerbated
for vulnerable or disadvantaged tenant cohorts, especially those whose housing options are limited because of factors
such as:
• shortages in appropriately designed, accessible and supported accommodation for older tenants or people with a
disability
• lack of crisis housing and refuges for women and children escaping family violence
• limited affordable housing for people on low incomes, who are increasingly experiencing rental stress
• alleged discrimination and screening practices employed by property managers or landlords on the basis of a
person’s race, family status, recent migrant/refugee status and income source 41, or
• cultural practices that involve supporting or housing extended family members.
38

TUV, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 49.
Hall v Manchester Corporation (1915) 84 LJ Ch 732 at pp 741, 742.
40 Summers v Salford Corporation [1943] AC 283 at p 289.
41 See submissions to Laying the Groundwork from Carers Victoria (page 8); Victorian Aboriginal Legal Service (page 5); Victorian Council of Social
Service (page 15); Victorian Multicultural Commission (pages 10-11); Women’s Health West (page 6).
39
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Proposals for minimum standards
In response to the above dilemma, stakeholder groups have called for the introduction of compulsory minimum
standards42, primarily aimed at raising the quality of the worst performing housing to ensure that the most basic living
conditions will be met, consistent with modern expectations.
Standards suggested to date have tended to follow themes of health, safety and sustainable energy and water
consumption through requirements that a property be:
• vermin free
• safe
• adequately lit (including natural light)
• weatherproof (i.e. holes in the floors or roof, or
broken windows)
• energy efficient (i.e. minimum thermal insulation,
water efficient tap ware, draught-proofing and
ventilation)

• fitted with adequate electrical outlets and
safety switches
• fitted with kitchen and laundry facilities
• fitted with sanitary facilities (i.e. bathroom
and toilet)
• serviced by electricity and/or gas, running hot
and cold water, telephone and/or internet
• fitted with a temperature control device, and

• secure (i.e. deadlocks on external doors and
lockable windows)

• fitted with opening windows with glass and
flyscreens, and basic window coverings

• appointed with reliable and effective appliances

• fitted with a hard-wired smoke alarm.

• compliant with key building requirements
(i.e. weatherproof materials where necessary)
Various general observations have been made about the benefits of specific minimum standards. For example:
• safety switches help prevent electrocution by cutting off all power when a fault is detected
• properties without deadlocks are less secure, making it potentially more difficult and more expensive for
tenants to get contents insurance
• adequate ventilation is important to prevent the build-up of damp and mould, which can be associated
with respiratory illness
• being able to open windows on hot summer days provides cross ventilation which can cool a house
down, and
• the absence of temperature control devices for heating or cooling means that tenants either go without
or use expensive portable appliances to achieve thermal comfort.

3.3.4

Incidence of sub-standard conditions
It is unclear how many rental properties do not currently have the features advocated for by some
stakeholders. As such, any assumptions must be drawn on the basis of available data.

Age and condition of rental properties
The majority of private and public rental housing was built before current building regulations, which
commenced in 1993.
In its submission to Laying the Groundwork, the TUV noted that minimum standards of habitation existed in
Victoria up to the late 1990s43, and that much of the established housing stock would have been built to
comply with basic health and safety standards. The TUV cite research, which found that a lack of appropriate
42

In submissions to Laying the Groundwork, minimum standards were advocated, amongst others, by the Community Housing Federation of
Victoria, the Brotherhood of St Laurence, BAPTCARE, Council on the Ageing Victoria, Melbourne City Mission, Housing for the Aged Action Group.
Western Community Legal Centre, Victoria Legal Aid, Vincent Care Victoria, City of Greater Dandenong, the Salvation Army, Fair Go For Pensioners
Coalition, the Youth Affairs Council of Victoria, the Victorian Council of Social Services and the Tenants Union of Victoria.
43 The now-repealed Housing (Standard of Habitation) Regulations 1985 previously set requirements around sanitation, water supply, drainage,
shelter, light, ventilation, cleanliness, freedom from damp, laundry facilities and structural soundness.
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amenities was the reason seven per cent of tenants who participated in that study ended a previous
tenancy.44
A study by the Victorian Council of Social Services (VCOSS), found that the majority (41 per cent) of the 116
rental properties surveyed required limited improvements (i.e. one item). An additional 21 per cent needed
to make upgrades to three items, and 26 per cent to four or more items. A small subset of properties were
described as uninhabitable, with more than one problem that could affect the health and safety of tenants
(around 12 per cent)45. Within that 12 percent, the main problems identified were: lack of a safety switch
(33 per cent); visible and extensive mould, mostly in bathrooms (19 per cent); no gas connection (19 per
cent); electric hot water system (19 per cent), and no deadlocks (17 per cent).
A recent study (to be published in the second half of 2016) commissioned by Consumer Affairs Victoria
(CAV) as part of the review of the Act46, found that:
• rental property conditions were reported as generally good, with two in three (68 per cent) tenants
describing their property as in ‘excellent’ or ‘good’ condition when they moved in (including 39 per cent
‘good’)
• 11 per cent of tenants described their property condition as ‘poor’ or ‘very poor’ when they moved in.
Low income tenants (those in the bottom two income quartiles) were more likely to report that their
property was in ‘poor’ condition when they moved in (11 per cent compared to 7 per cent overall) and
less likely to report that it was in ‘excellent’ condition (22 per cent compared to 29 per cent, overall)
• tenants from the highest income quartile were most likely to indicate that their property was in
‘excellent’ condition (37 per cent compared to 29 per cent overall), and
• property conditions were generally consistent across rental prices, except for properties costing $600 or
more per week, which were more likely to be rated as being in ‘excellent’ condition by their tenants than
those which are priced at less than $300 per week (39 per cent compared with 21 per cent).
In addition, ABS data on Housing Mobility and Conditions similarly showed that, in 2013–14, the structural
condition of most private Victorian housing was reported to be good, with 83.6 per cent of households
reporting no major structural problems.47

Standard of amenities
In terms of available amenities, CAV’s research (Table 3) further found that: 48
• nearly all tenants are living in rental properties with functioning access to electricity, water, a toilet, a
shower, and laundry facilities (i.e. 90 per cent or more of tenants reported that their property had these
amenities and that they are in good working condition), with a very small minority (3 per cent) reporting
that their electricity and water was not in good working condition or not connected
• more than 80 per cent of tenants also had access to cooking facilities, locks on all external doors, and
heating that are in good working condition, while 18 per cent reported having no heating, or heating that
was not in good working condition, and 12 per cent with faulty or malfunctioning locks on external doors
• telecommunications features such as TV antenna for free-to-air channels, landline telephone connection,
and internet connectivity that were in good working condition were present in about three in four
tenants’ rental properties, and

44

Tenants Union of Victoria, Online survey of Victorian private market renters, 2015, pages 28 and 30.
VCOSS, Decent not dodgy – Secret Shopper Survey, June 2010, page 9.
46 EY Sweeney, Rental experiences of tenants, landlords, property managers, and parks residents in Victoria 2016, page 54.
47
For those with problems, cracks in walls or floors were reported by 7.3 per cent of all households. Other problems were sinking or
moving foundations (4.4 per cent), walls or windows being out of alignment (3.8 per cent) and major plumbing problems (2.8 per cent).
Unspecified structural issues accounted for 9.3 per cent of reported problems: ABS, Housing Mobility and Conditions 2013-14, released
10/12/2015.
48 EY Sweeney, Rental experiences of tenants, landlords, property managers, and parks residents in Victoria 2016, pages 55-56.
45
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• air conditioning and outdoor security lighting in good working condition featured in more than 60 per
cent of properties.
Table 3 - Tenants - report of property features and amenities
Access to electricity

97%

2%

Access to water supply

96%

3%

Access to toilet

95%

5%

Access to shower

91%

8%

Access to laundry taps or communal laundry facilities

91%

6% 3%

Access to cooking facilities (stove/ oven)

89%

Locks on all external doors

10%

83%

Heating

12%

80%

TV antenna (to access free-to-air channels)

11%

75%

11%

Facility to connect landline telephone

75%

8%

Facility to connect Internet

74%

10%

Air conditioning

65%

Outdoor security lighting

Facility to connect Pay TV

49%
Yes, in good working condition

15%
4%

12%

5%
8%

4%

25%

11%

49%

9%
9%

10%

63%

Flyscreens on windows

4%
7% 2%

23%

2%

36%
24%

Yes, but not in good working condition

23%
No

Don't know

Base: Total sample Tenants (n=1,836)
Q5.2 Does your current rental property have the following features and amenities?

Energy efficiency
Most Victorian homes were built before mandatory insulation requirements were introduced in 1991. While
there is great variation among existing residential housing, the average House Energy Rating (HER) or ‘star
rating’ for homes built prior to 1990 is estimated to be 1.57 stars. This compares with an estimated 3.14
stars for houses built between 1990 and 2005, when the minimum 5 star energy efficiency standard was
introduced.49
Research published by the Victorian Government in 2009 50 reached certain conclusions about current rental
housing stock conditions, including that:
• owner-occupied homes were more likely to be insulated than rented homes (although this was limited
by the fact that almost half of respondents in rental properties were unsure if their homes had
insulation)
• owner occupied homes had a higher proportion of reverse-cycle/heat pump systems than rental homes
(43 per cent compared with 35 per cent), while a greater proportion of rental homes had older
refrigerated systems (47 per cent compared with 26 per cent)
• the use of electric heating was much higher in metropolitan rental dwellings compared to owner
occupied dwellings (28 per cent compared with 14 per cent), although mains gas was still the main
source of fuel for space heating in both rented and owner occupied dwellings (metropolitan and
regional), and
• half of rental households report difficulties with heating their home in cooler months (52 per cent
compared to 30 per cent of owner occupied homes).

49

Sustainability Victoria, Victorian Households Energy Report, May 2014, pages 1 and 6.
Department of Sustainability and Environment, Housing condition / energy performance of rental properties in Victoria, July 2009,
page 22.
50
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The 2015 Victorian Utilities Consumption Household Survey recently found that the great majority of
households (87 per cent) had some ceiling insulation, an increase of 10 percentage points since 2007. Home
owners/buyers (95 per cent) were much more likely than private renters (58 per cent) or public renters
(55 per cent) to have some insulation. Homes built before 1991 were slightly less likely to have any
insulation (87 per cent) than those built between 1991 and 2004 (93 per cent) or after 2004 (94 per cent).51
Care needs to be taken in interpreting these results due to the inclusion of self-reported data, the accuracy
of which is limited by the large number of rental respondents who may not know, for example, if their
dwelling has insulation or gas heating. Similarly, difficulties in heating or cooling a home can be perceived
rather than being attributable to actual draughts or ineffective appliances.
More recently, CAV’s research found that 76 per cent of landlords reported that all of their rental properties
were insulated (i.e. roof and/or floor). Other relevant findings are indicated in Table 4.52
Table 4 - Landlords report of property features and amenities
Insulat ion in t he roof and/ or floor

76%

Water saving shower head and/ or t aps

66%

Draught pr oofing or weat her-sealing on windows and
ext erior doors

9%

44%

Energy efficient heat ing

42%

Energy efficient hot water syst em

41%

Energy efficient cooling

Safet y and accessibilit y equipment such as hand r ails,
non-slip tiles, seamless floors, ramps

9%

12%

32%

23%

15%

10%

Yes, in all propert ies

7%

20%

36%

14%

12%

8%

6%

8%

33%

11%

33%

14%

46%

8%

65%

Yes, in at least one propert y

1%

Not in any propert ies

Don't know

Base: Tot al sample Landlords (n=250)
Q36
Does your current rent al propert y have any of t he following feat ures?

3.3.5

Conditions in social housing
Public and community housing properties leased or re-let by the Director of Housing53 are required to meet
guidelines relating to safety, cleanliness, security, amenity, services and windows/glass. However, where
physical limitations such as age, design or construction type of an existing property hinder the application of
the standards, or where excessive costs will result, discretion is exercised in adopting alternative solutions.
The above approach is crucial to ensuring the sustainability of social housing, which is an important tool for
minimising the risk of homelessness in Victoria.
The finite nature of public funding means that property maintenance and upgrades are prioritised for where
they are most needed.
In recent years, Director of Housing properties have been the subject of significant energy efficiency
retrofitting activities54, including:

51

Department of Health and Human Services 2016, Victorian Utility Consumption Household Survey 2015 Report, Roy Morgan Research
Ltd, State Government of Victoria, Melbourne.
52 EY Sweeney, Rental experiences of tenants, landlords, property managers, and parks residents in Victoria 2016, pages 55-56.
53
See Housing Standards Policy Manual, accessed on 17 April 2016 at http://www.dhs.vic.gov.au/about-the-department/documentsand-resources/policies,-guidelines-and-legislation/asset-standards-manual/housing-standards-policy-manual-ch-03-reletting-standards
See Housing Standards Policy Manual, accessed on 17 April 2016 at http://www.dhs.vic.gov.au/about-the-department/documents-andresources/policies-guidelines-and-legislation/asset-standards-manual/housing-standards-policy-manual-ch-03-reletting-standards .
54 Information provided by the Department of Health and Human Services, April 2016.

Page 22 of 59

Regulation of Property Conditions in the Rental Market

July 2016



a high-rise public housing improvement program (253 apartments in 2014-15), featuring the addition of
improved windows and stud wall insulation to apartments, resulting in uplift from an average 3.4 to 6.8
star rating



fitting low-rise villas with ceiling insulation during vacated maintenance, prior to re-letting, where it is
not already in place, and



a rooming house conversions projects designed to achieve the National Construction Code (NCC) Part J
Energy Efficiency requirements through upgrades including insulation, improved windows, solarboosted hot water, condensing boilers for hydronic heating, water-saving taps, smart lighting and the
installation of skylights and solar tubes. The Nationwide House Energy Rating Scheme (NatHERS) star
rating of upgraded rooming houses has consequently been improved by an average of 4 stars.

The Victorian Government’s ‘Saving Energy, Growing Jobs’ initiative, funded in the Victorian Budget
2016-17, includes a $10 million program to retrofit public housing stock and the homes of Victorians with
complex health conditions to make them more energy efficient and help reduce energy bills. This includes
installing more energy efficient hot water, heating and cooling systems, as well as insulation and draught
proofing.

3.4

Approach in other jurisdictions
Minimum property standards are not a new concept in various jurisdictions, as illustrated in Appendix 4. In
Australia, South Australia is the only jurisdiction with an established minimum standards regime (dating back
to 1940). From 1 August 2016, minimum standards will apply to new leases made in Tasmania, following
changes to the residential tenancies framework in that State.
It is noted that energy efficiency standards have also been adopted in England and Wales.55 New
requirements for insulation are also due to commence from 1 July 2016 in New Zealand.56 While the
approach and remedies differ slightly (i.e. the UK standards only apply to council housing), the types of
standards proposed by stakeholders in Victoria are repeated, namely:
• weatherproofing and absence of damp and
mould
• heating, cooling and insulation
• hot and cold running water
• structural soundness
• safe electrical fittings

• windows that open, and adequate ventilation
• vermin control
• fly screens and locks
• sanitary and kitchen facilities
• window coverings, and
• functioning smoke alarms.

Similar to current Victorian standards in building and public health regulation, compliance with other
minimum standards regimes features the involvement of local councils.
There is limited information available evaluating the success of the standards in the context of residential
housing.57 Data released by the UK Department of Communities and Local Government notes that a
significant proportion of public housing is still sub-standard since the introduction of mandatory standards in

55

The 2015 Energy Efficiency Regulations, passed in March 2015, set out minimum energy efficiency standards for England and Wales.
These regulations make it unlawful from 1 April 2018 for landlords to grant a new lease of properties that have an energy performance
certificate rating below a specified standard.
56
All new tenancy agreements will need to include a statement of the extent and safety of insulation in the property, and any
replacement or installation of insulation in a rental property must meet the required standard. See: https://tenancy.govt.nz/abouttenancy-services/news/new-laws-to-make-rental-homes-warmer-drier-and-safer/, accessed on 1 June 2016.
57
Verbal advice from the South Australian government indicates that, while the threat of rent control tends to encourage compliance
with the standards, this is currently staggered over an average period of five years.
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2006, and has needed a renewed commitment of almost a billion pounds to improving council housing in
London alone.58
Questions
9.

What are the arguments for and against prescribing minimum standards for private rental
housing?

10. If minimum standards were to be prescribed, what requirements should be included?
11. What would be the impact on landlords and tenants of prescribing these standards?
12. If minimum standards are prescribed, how should compliance with the standards be
monitored and enforced? What are the barriers to ensuring that a property complies with
minimum standards?

4

Property conditions during the tenancy
Tenants are not expected to tolerate defects with a rental property for the life of the tenancy, no matter
how high or low the rent is. Landlords are subject to a wide-reaching duty to maintain the property in good
repair, as well as a limited number of obligations relating to changing locks and the use of water efficient
replacement water appliances.
The Act equally anticipates the impact a tenant can have on the condition of the property. Preventing and
addressing property damage is perhaps the most dominant theme in this regard, as is minimising tenants’
‘footprint’ to fair wear and tear, unless the landlord has authorised a different standard (i.e. through
modifications).

4.1

Establishing a baseline – the Condition Report
As a general rule, the parties’ obligations will be triggered by something they have done to the property.
In order to ensure that the tenant is not held responsible for anything they have not caused, such as preexisting issues at the start of a tenancy, and to provide a point of comparison with the state of the property
at any point during the tenancy, the parties must complete a document known as a condition report.
The condition report records the property’s general condition, including fittings and fixtures (section 35 of
the Act). Its form is not prescribed, although a sample has been developed by CAV to assist landlords and
tenants. The expectation is that the report will indicate anything that can be discovered through a
reasonable inspection of the property, and either party has the opportunity to disagree with the contents of
the report – for example, by writing something to this effect on the relevant part of the report (section 36 of
the Act).59
Once the tenant has paid a bond, the landlord or agent must provide the tenant with two signed copies of
the condition report before they move in, and faces a criminal penalty punishable by a fine of up to 10
penalty units if they do not. The tenant then has three business days from the time they move in to sign the
report and return it to the landlord or agent.

58

At the beginning of April 2011, there were 217,000 council houses that were in such a poor state of repair that they didn’t meet this
standard. To help local councils with the worst housing, the government provided £1.6 billion to the Decent Homes programme for the
period 2011 to 2015. A further £160 million has been allocated for 2015 to 2016. Outside London, £774 million has been paid to 31
councils to repair and improve nearly 80,000 homes. London has £820 million to spend on bringing homes up to a decent standard, and
decisions on how to use it are made by the Mayor (https://www.gov.uk/government/publications/2010-to-2015-government-policyrented-housing-sector/2010-to-2015-government-policy-rented-housing-sector#appendix-5-decent-homes-refurbishing-socialhousing).
59 This obligation is replicated for rooming houses (sections 97 – 98), caravan parks (sections 148 – 149) and caravan site tenants
(sections 206O – 206P).
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Utilising the report
The condition report is intended to be useful if there is a dispute about whether anything needs to be
repaired, and who should pay for any cleaning, damage, or replacement of missing items, particularly at the
end of a tenancy. The report is treated as conclusive evidence of the state of repair or general condition of
the rented property on the day specified in the report (section 36 of the Act).
The argument has been made that the condition report should be provided to the tenant upon approval of a
lease application, not after they lodge their bond and receive the keys. The rationale for this is that the
tenant should be advised of any issues with the property as a form of pre-contractual disclosure. Whether
and how such disclosure would assist tenants in practice is unclear, except if it is anticipated that a tenant
would not agree to lease a property if they were unhappy with the condition report.
More broadly, the TUV has questioned the evidentiary value of condition reports, noting that it is common
for tenants to receive a document completed by the landlord or agent endorsing the property as clean,
undamaged and working even where this may not be the case.60
Most feedback shows tenants being unwilling to make any corrections to the condition report, particularly
when faced with the prospect of disagreement at the commencement of the tenancy. VCAT has also
observed that most tenants actually seem to be ignorant of the fact that they can disagree with anything
stated in the report, or that they can add their own observations about the state of the property.61 Tenants
also do not seem to realise that where a problem with the property has been noted on the report at the
start of the tenancy, the landlord is taken to have been notified of its existence, triggering their repair
obligations under the Act.
From time to time, property managers have raised concerns about the integrity of the report. Namely, the
requirement that the tenant be provided with a signed copy can give the impression that the landlord or
agent has approved any changes that might subsequently be made to the report by the tenant.
In the event that tenants are both aware and willing to disagree with a report, the sample form provided by
CAV has also been criticised as not allowing sufficient detail about any issues with the property to be
recorded.
Questions
13. To what extent does the condition report provide an effective means of recording the
condition of the property at the start of a tenancy?
14. What issues does the format, content and timing of the report raise for landlords and
tenants, and how might the report be improved?

4.2

Reporting and repairing damage to the property
Throughout a tenancy, the tenant is under an explicit duty to avoid damaging the property and to take
reasonable care to avoid damaging any common areas (section 61 of the Act). A tenant who becomes aware
of damage to the rented property must, as soon as practicable, give notice to the landlord specifying the
nature of the damage (section 62 of the Act).62
The landlord may issue a written notice requiring the tenant to repair any stated damage within 14 days of
receiving the notice (section 78 of the Act), or advising them that the repairs will be undertaken separately
at the tenant’s expense (section 79 of the Act). The landlord can also undertake a repair if the tenant’s own
repairs have not been to a workmanlike standard. Reimbursement in both cases is limited to making a claim
60

TUV, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 45.
See VCAT Guidance on the Act, published by ANSTAT.
62 Similar obligations apply to rooming house and caravan park residents, as well as site tenants (see sections 116, 173 and 206ZO). A
separate duty to report any breakdown of facilities and fixtures of which residents (section 116(2)), caravan park residents (section
173(2)) and site tenants (section 206ZO(2)) are aware, also applies.
61
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for reasonably incurred costs, and the landlord may also serve a ‘Breach of duty’ notice (see Section 8 of this
paper).
Examples of damage determined by VCAT highlight innumerable possibilities, including ‘patchy’ spot repairs
of marks left by wall hooks, floor stains caused by overwatered indoor plants 63, and pet-stained curtains.64
These, and other cases have clarified the key elements of the breach to be proved by the landlord as:
• any damage was not simply fair wear and tear and the natural deterioration of items over time
• the items were not suitable for use in rented property, and
• the tenant failed in their duty under the Act and tenancy agreement to avoid damaging the property.65
The Act itself provides no guidance as to the type of damage that would breach section 61, raising the same
concern that the parties may apply too harsh a standard (in the landlord’s case) or too broad an
understanding of fair wear and tear (in the tenant’s case).
From a review of VCAT matters, it is also evident that allegations of damage can be confused with breaches
of the tenant’s duties not to make unauthorised modifications to the property and to keep them reasonably
clean (discussed in Sections 6.4 and 6.5.1 of this paper).
Questions
15. How should the tenant’s duty not to damage a property be further defined? What would be
the advantages and disadvantages of defining the tenant’s duty not to damage a property in
greater detail?
16. Should the same standard of care expected of tenants apply to both the property itself and
any common areas?

4.3

Malicious damage to the property
If a tenant or their visitors maliciously damage the property or any common areas either directly or by
omission, the Act allows a landlord to issue an immediate notice to vacate (section 243 of the Act) and seek
a warrant of possession (section 322 of the Act). If the landlord has a clear case for issuing the notice, the
tenant cannot apply to have the landlord’s application to repossess the property delayed (section 330 of the
Act). Further remedies, including the ability to seek damages through compensation and retention of the
tenant’s bond, are also available to the landlord (see Section 8 of this paper).
Malice is not defined in the Act, but has been interpreted to mean an intention to do an act which is
wrongful, to the detriment of another.66
Although the policy basis of the provision does not distinguish between types of malicious damage, VCAT
has, in practice, taken the view that the provision “was clearly designed to be utilised in urgent, current and
imminently threatening situations concerning damage to a property”67, or that the conduct must be
continuing at the time the notice to vacate is given. A further constraint applied by VCAT is that eviction
must not produce unfair or harsh results in light of the Victorian Charter of Human Rights and
Responsibilities.

63 Wojtarowicz

v Clausen (Residential Tenancies) [2015] VCAT 1292 (22 July 2015).
Sherlock v Harper (Residential Tenancies) [2015] VCAT 1799 (9 November 2015).
65 Lohamathi v Stanfield (Residential Tenancies) [2015] VCAT 2028 (15 September 2015), [21].
66 See VCAT guidance on the Act, published by ANSTAT.
67 Ibid.
64
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Question
17. To what extent does the prohibition on malicious damage, and its current interpretation,
enable landlords to respond to risks to their property?

4.3.1

Attribution of damage in cases of family violence
The prohibition on malicious damage is currently focused on the swift removal of threats against the
property, with no allowance for mitigating factors except those identified through VCAT’s interpretation. In
practice, this can have an inequitable impact on tenants who may be evicted as a result of something either
a co-tenant or other third party has done.
A notable example is family violence, the impacts of which were the subject of the recent Royal Commission
into Family Violence (RCFV), which handed down its final report on 29 March 2016. Stakeholders noted a
lengthy list of impacts on victims of family violence as a result of current measures in the Act. These
measures are discussed in greater detail in the issues paper, Rights and Responsibilities of Landlords and
Tenants (see pages 36-37).
In the context of malicious damage, a victim of family violence who is living with the perpetrator may be
forced into homelessness if they cannot satisfy the requirements of current family violence provisions in the
Act allowing them to stay in the property. Where the victim is named on the lease, they can also be held
responsible for the cost of repairing any damage, affecting their ability to recover their bond and potentially
exposing them to further damages claims by the landlord or their insurer (if any).
Other risks include being blacklisted due to prior evictions, preventing the tenant from re-entering the
private rental market. This can result in victims with dependent children relying on access to public housing,
which is often associated with lengthy waiting periods despite the priority status given to women with
children affected by domestic violence.68
The threat of homelessness and debt was a theme identified in numerous submissions to Laying the
Groundwork.69 The RCFV final report has since acknowledged the impacts of family violence on residential
tenancies and recommended that the review of the Act consider amendments similar to those proposed in
South Australian legislation, which would:
• empower VCAT to make an order creating a new lease to allow a family violence victim to remain at the
property, without requiring a final family violence intervention order
• provide a clear mechanism for apportioning liability to ensure that victims of family violence are not held
liable for rent (or other debts) that are properly attributable to perpetrators, and
• enable victims to prevent their personal details from being listed on a residential tenancy database,
where the listing relates to a breach that occurred in the context of family violence.70
These steps go some way to ensuring that perpetrators, and not victims, are held responsible for damage
they cause to rental properties.
Question
18. What other steps, in addition to those identified in the RCFV’s recommendations, can be
taken to assist victims of family violence in a tenancy situation where damage has occurred?

68

Meyer, Silke, Victims’ experiences of short-and long-term safety and wellbeing: Findings from an examination of an integrated
response to domestic violence, Trends & issues in crime and criminal justice no. 478, accessed at
http://aic.gov.au/publications/current%20series/tandi/461-480/tandi478.html.
69 Inner Melbourne Community Legal, Council to Homeless Persons, TUV, Justice Connect and VCAT were amongst the stakeholders
who highlighted family violence issues in their submissions.
70 See recommendation 116 of the RCFV’s final report, accessible at http://www.rcfv.com.au/Report-Recommendations.
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Property modifications
The prohibition against tenants damaging property sits on a continuum of provisions throughout the Act
with the broad aim of preventing any permanent or lasting change to the property that is not first approved
by the landlord, or which otherwise cannot be characterised as fair wear and tear.
In addition to damage, the Act also restricts modifications to the property by requiring the landlord’s
consent to the installation of fixtures, or the making of any renovation, alteration or addition (section 64 of
the Act).71 Unless otherwise agreed by the parties, the tenant must also restore the property to its original
condition (allowing for fair wear and tear) or pay the reasonable costs of restoration before the termination
of the tenancy (section 64(2) of the Act). By creating a right to remove any fixtures, the Act alters the
common law relating to tenants’ fixtures, which would otherwise become part of the landlord’s property.
In practice, the prohibition extends to actions that affect the fabric or fixed appliances of a rental property,
and may be as innocuous as a new coat of paint, installing picture hooks or securing furniture (such as
bookshelves or mirrors) to a wall, or as substantial as demolition works. Non-compliance can trigger a
sequence of remedies against the tenant, potentially culminating in a notice to vacate (see Section 8 of this
paper).
Stakeholders have noted the impact of this prohibition on a tenant’s ability to make rental property feel
more homely and reflective of their personal tastes. As people are increasingly remaining in the rental
market for longer periods, there is a question as to whether tenants should have the flexibility to make
minor, easily restorable modifications without the landlord’s consent, such as draught proofing, changing
curtains, or improving gardens without having to restore the property. Issues of safety have also arisen
where, for example, a tenant may not be allowed to secure furniture to the wall, despite evidence (such as a
manufacturer’s warning) indicating that such action may be necessary.
Balanced against any benefits to tenants of such a proposal, for landlords, the inability to approve
modifications to their property – or at least some measure to ensure that anything is done to an acceptable
standard – means they bear the risk of any changes that impact on the value of their investment and are
limited to seeking damages for anything that cannot be restored. Over time, cumulative changes,
particularly more substantial modifications, may generate longer-term repair issues, impacting on the
property’s sustainability and use for rental housing.
Other complications affecting both parties relate specifically to residences such as apartments, where the
ability to undertake any modifications may depend on obtaining approval from the owners corporation.
This tension between the parties’ interests has become a critical theme in various domains, notably
disability and energy efficiency, where questions have been raised about whether a cultural shift in attitudes
is needed to ensure that properties are able to support the parties’ needs and ambitions, particularly in the
context of lengthier tenancies.

4.4.1

Modifications to support disability
Housing for the Aged Action Group (HAAG) has noted that one of the top three reasons their clients (that is,
older Victorians who rent) leave a tenancy is because private rental conditions do not permit them to age in
place, making them reliant primarily on social housing, not-for-profit independent living units, and
properties sourced through informal networks.72 Younger people with a disability would have similarly
limited housing choices, extended over a longer time frame.
This issue is also pronounced for Indigenous and Torres Strait Islander tenants – whose experience of
significant ongoing disability is twice as high as that of non-Indigenous and Torres Strait Islander tenants –
and for those living in residential parks, where HAAG has noted that the majority of dwellings have steps
upon entry, narrow doorways throughout and are not designed for disability or ambulance access.73

71

For other tenure types, this prohibition relates to the installation of fixtures in rooming houses (section 115), and structures in a
caravan park or site (sections 172 and 206ZN).
72 HAAG submission to Security of Tenure issues paper, page 2.
73 HAAG submission to Laying the Groundwork, page 19.
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Both HAAG and the TUV have noted that this situation sits uncomfortably with section 55 of the Equal
Opportunity Act 2010 (Vic) (EOA), which requires a person providing accommodation to allow a disabled
person to make reasonable modifications to meet their medical needs. While this should protect tenants
who require modifications, problems can arise because:
• landlords and property managers are unfamiliar with the provisions of the EOA and tend not to
understand their obligations
• tenants can have trouble navigating the forms of advice, advocacy, and dispute resolution appropriate to
tenancy and/or discrimination issues, and
• there is no right of redress under the Act where a landlord serves a no-reason notice to vacate in
response to a request from a disabled tenant to carry out disability modifications, because the power to
modify the property sits under the EOA.74
In the event that a landlord consents to any necessary modifications at the expense of the tenant or their
carer(s) (if any), tenants may not remain in the property long enough to realise the value of their
investment.75
Issues relating to disability-related modifications and the suitability of rental housing for people with a range
of different needs have been brought to the fore by the impending roll out of the National Disability
Insurance Scheme (NDIS) from 1 July 2016.
Around 105,000 Victorians are expected to be NDIS participants at full scheme in July 2019. Most will access
accommodation on the private market or through the social housing system. By introducing portable
lifetime supports to people with disability, NDIS roll out will fuel demand for affordable and accessible
housing. Though NDIS will not directly fund housing for the majority of participants, it is expected to
increase access to appropriate housing through a range of accommodation related supports:


home modifications



personal care and support with activities of daily living



support to maintain tenancy, and



information and linkage supports to identify and access affordable housing, through the
Information, Linkages and Capacity Building (ILC) Policy Framework.

Portable life time guarantees are expected to have the biggest impact on housing outcomes for NDIS
participants.
People with a disability in the private rental market experience a variety of issues in relation to home
modifications. For example, tenants – young or old – who rely on specific features to live independently and
with the necessary mobility in and around their homes, may require doorways to fit a walker or wheelchair,
step free entryways, single floor layouts or door lever handles rather than knobs. People with disabilities
may also require access to medical equipment, which can be large and bulky, and therefore requires them to
access properties with more than one bedroom. Overall, these tenants are less able to adapt to issues with
their property without additional support or modifications.
NDIS participants with a severe disability who need specialist disability accommodation (between seven to
10 per cent of scheme participants) will be able to access ‘user cost of capital’ funding that covers the
additional costs of specialist accommodation. User cost of capital does not cover rent, which is not in scope
of the NDIS, or support costs, which are funded separately by the NDIS. As the needs of recipients in this
instance are highly specialised, and overseen by the Disability Act 2006 and the Supported Residential
Services (Private Proprietors) Act 2010, further work is being undertaken by the Victorian Government’s

74
75

Op cit, page 6.
Noted by Barwon Community Legal Service in its submission to Laying the Groundwork, page 8.
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NDIS Reforms Implementation Working Group to determine appropriate regulatory safeguards over the
longer term.
Overall, how the market will react to increased housing mobility amongst NDIS recipients remains to be
seen. In the context of private rentals, landlords may be incentivised to endorse modifications that are paid
for by the Victorian Government, although it is noted that a lack of security of tenure may impact adversely
on tenant’s eligibility for funding just as it impacts on other tenants’ ability to recoup the costs of other
costly modifications.

4.4.2

Modifications for energy efficiency
As outlined earlier, an increased focus on the links between ‘green’ housing, sustainable energy
consumption and improved health outcomes for particular tenant cohorts is generating support for rental
housing to meet minimum energy efficiency standards.
Given the constraints posed by the age of most rental properties, and the fact that retrofitting is not
required except in the case of renovated property or replacement water appliances76, the only vehicle for
improving a property’s energy rating is through discretionary modifications either permitted or undertaken
by the landlord. This is also the case where a tenant is attempting to reduce their energy bills by accessing
hardship measures offered by their energy retailer.
Modifications could range from minor actions such as draught proofing and installing energy efficient
showerheads, to more substantial changes such as adding ceiling and pipe insulation, replacing inefficient
hot water systems, and installing solar panels.
The Victorian Government is developing a strategy for driving a more energy efficient and productive local
economy. This will build on the Victorian Government’s Energy Efficiency and Productivity Statement that
was released in June 2015 for public consultation. The Statement committed to examining strategies for
increasing the effectiveness of regulations that apply to existing and new buildings (both residential and
commercial), as well as considering a voluntary program for energy disclosure at point of sale or lease.

4.4.3

Security related modifications
Unlike other property modifications, ordinary locks may be changed without consent, provided the landlord
is given a new key. In contrast, the tenant can only change a ‘master key’ – a key that can operate all locks in
a set, or a lock system for which there is a unique key – with the landlord’s consent. Section 71 of the Act
enables the tenant to appeal to VCAT if they believe the landlord has unreasonably withheld consent.
As outlined in the issues paper, Rights and Responsibilities of Landlords and Tenants, special provision is
made for changing of locks if a person is excluded from the rented property under a final intervention order
or family violence safety notice (section 70A of the Act). In this case, the protected person is under a duty to
provide the landlord with a key to any new locks that have been installed.
While the landlord is also under a duty to ensure that an excluded person is not provided with a key to the
property, there is no equivalent obligation on any applicable owners’ corporation to ensure that an excluded
tenant is not provided with a key to common areas, including garages or storage compartments.
As the RCFV final report77 noted, a person affected by family violence who may wish to increase security on
the property, for example, by installing video cameras, requires the landlord’s consent to do so. The landlord
can refuse to allow the modification, regardless of the reason and regardless of the fact that tenants are
required to pay for the cost of restoring the property when they vacate.

76

Under the Act, landlords must replace water appliances with more efficient substitutes, albeit only when a repair is not possible
(section 69).
77 Royal Commission into Family Violence: Report and Recommendations, page 114.
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Questions
19. What do landlords and tenants think about the current arrangements in the Act, which
require the landlord’s consent for any fixtures, renovations, alterations or additions?
20. What are the property modifications (if any) that a tenant should be permitted to make
without first obtaining the landlord’s consent, and why?
21. What are the impacts on landlords of allowing property modifications without consent?
22. How can tenants with a disability and their landlords be better informed about the legislation,
guidelines and processes that support improved access to dwellings and the installation of
modifications for people with a disability?
23. Where family violence is an issue, what other action, in addition to that identified in the
RCFV’s recommendations, can be taken to assist victims of family violence in a tenancy
situation where additional security features may be required?

4.5

Maintenance, cleaning and repairs
A common theme throughout the Act is that the property should be cared for and preserved against
anything other than the effects of ordinary usage over time. This is also the basis for explicit responsibilities
on both parties for the ongoing maintenance and repair of the property during the tenancy.

4.5.1

Tenant’s duty to keep property reasonably clean
To the extent that tenants are subject to a maintenance related duty, this is confined to ensuring that the
property remain reasonably clean during the tenancy (section 63 of the Act).78
Examples noted by VCAT in its guidance on the provision indicate that ‘reasonably clean’ does not
necessarily mean ‘pristine’, or a standard dictated by the landlord’s personal preferences around tidiness,
but focuses on characteristics that most people would consider to be unacceptable, for example:
• a visible accumulation of unregistered vehicles on the property
• excessively long, untended grass that is the subject of a notice from a local council or fire authority
• the presence of rats or mice in the property
• storage of salvaged material and goods, and
• hoarding of excessive amounts of furniture, papers and/or household goods, which may involve fire risk
and occupational health and safety.79
The absence of a definition predisposes this duty to the same interpretational challenges discussed in
previous sections – that is, persistent disagreements about whether the property is being maintained to a
reasonable standard have potentially harsh implications for the tenant, who can be evicted if the landlord
serves repeated notices for the same breach (section 249 of the Act).
For the landlord, a lack of clarity on the tenant’s part about their maintenance obligations can lead to
impacts on the property’s condition that might otherwise have been avoided, and prompt unnecessary
applications to VCAT in lieu of the parties resolving the matter themselves.

78

For other tenure types, the requirements of the duty relate to observing agreed occupancy levels, avoiding fire hazards and
complying with any standards imposed by the operator, including any rules prohibiting the keeping of pets without consent. Site
tenants must not allow more that the agreed number of persons to live on the site, keep their site clean and tidy, and maintain both
the site and their movable dwelling in a manner and condition that do not detract from site standards (section 206ZM). Additional
requirements may be imposed by the park owner through any site rules (section 206ZY). Similar obligations apply to caravan park
residents (sections 171 and 174), while rooming house residents are specifically required to keep their rooms in a condition that will not
create a fire hazard (section 114) and to not keep pets without consent (section 117).
79 See VCAT Guidance on the Act, published by ANSTAT.
Page 31 of 59

Regulation of Property Conditions in the Rental Market

July 2016

Existing VCAT data (Table 5) does not separately identify the number of disputes directly attributable to a
breach of section 63 of the Act, however it may be presumed that maintenance-related claims account for a
proportion of the 24,056 claims classified as ‘other’, as well as the various combined claims made by the
landlord at the end of a tenancy (i.e. for possession, bond and/or compensation).
Table 5 – Applications to VCAT by case type
Application

2012-13

2013-14

2014-15

Bond - unpaid rent and loss or damage or both (Landlord)

9,761

9,877

9,973

Bond and compensation (Landlord)

6,656

6,635

6,696

Possession and rent

14,165

13,901

12,586

Possession, rent and bond (Landlord)

6,263

6,169

5,873

Others

22,610

24,544

24,056

Total

59,455

61,126

59,184

Specialist cleaning clauses
In the absence of guidance about the meaning of ‘reasonable cleanliness’, certain practices appear to have
evolved with the aim of setting what are perceived as more objective measures of the cleanliness of the
property. As noted in the issues paper, Rights and Responsibilities of Landlords and Tenants, the standard
form tenancy agreement prescribed by the Act is now routinely amended to include additional terms and
conditions that address specific issues that may not be dealt with more explicitly by the Act. Notable
examples include ‘no pets’ clauses and terms that require the tenant to engage professional cleaning
services such as steam cleaning of carpets (if any).
In practice, such terms and conditions are only valid if they do not exclude, restrict or modify a provision or
the application of a provision of the Act (section 27). As such, a tenant who has adequately cleaned the
property through different means may not necessarily have breached the term, despite contrary advice
from their landlord or property manager. The TUV notes that the sole purpose of these terms is to create
the misleading impression that a tenant must comply with any stated requirements, on the assumption that
very few tenants properly understand the additional terms and conditions to which they are agreeing.80
Questions
24. What are the benefits and limitations of the tenant’s current duty to maintain the property by
ensuring it remains reasonably clean during the tenancy?
25. What (if any) additional matters should be specifically required of tenants in maintaining the
property?

4.5.2

Landlord’s duty to maintain the property in good repair
Apart from repairing any unresolved damage caused by the tenant, the landlord must address all ongoing
maintenance of, and any necessary repairs to, the property (section 68 of the Act).
This allocation of responsibility is consistent with existing constraints on tenants making any modifications
to the property and indicates an intention that the landlord be active and responsive during the tenancy.
This is reinforced by the requirement that landlords must provide tenants with an emergency telephone
number in case anything on the property needs to be urgently repaired or, if the landlord is using an agent,
the agent’s phone or fax number and the repair costs they are authorised to allow (Section 66 of the Act).
Failure to comply by a landlord is a criminal penalty punishable by a fine of up to 20 penalty units.

80

TUV, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 22.
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Urgent and non-urgent repairs
Although the Act generally avoids prescriptive definitions of key terms, it departs from this approach by
identifying specific repairs that need to be addressed without delay (urgent repairs). Anything not listed is
treated as a non-urgent repair.
Urgent repairs are exhaustively defined as any work necessary to repair or remedy one of the following
defects:
• a burst water service

– a landlord in rented property

• a blocked or broken lavatory system

– a rooming house owner in a rooming
house

• a serious roof leak

– a caravan park owner or a caravan owner
in a caravan park or caravan

• a gas leak
• a dangerous electrical fault
• flooding or serious flood damage
• serious storm or fire damage
• a failure or breakdown of the gas, electricity
or water supply to rented property, a rooming
house or a caravan
• a failure or breakdown of any essential service
or appliance provided for hot water, water,
cooking, heating or laundering by—

• an appliance, fitting or fixture provided by a
landlord, rooming house owner, caravan park
owner or caravan owner that uses or supplies
water and that is malfunctioning in a way that
results or will result in a substantial amount of
water being wasted
• any fault or damage that makes rented
property, a rooming house, a room or a
caravan unsafe or insecure
• a serious fault in a lift or staircase, or
• any damage of a prescribed class.

The Act also allows for this list to be updated through regulations (without amending the Act). Although no
additional items have been prescribed, general feedback to the review has identified items such as air
conditioner repairs as an omission, given increasing temperatures and the risks of living in overheated
property, for example, for older tenants.
While leaking water pipes or hot water services are covered as urgent repairs, the TUV has noted that any
excessive usage charges incurred as a result remain the responsibility of the tenant if they cannot
demonstrate that the landlord was aware of the problem and failed to act. Similar issues can occur with gas
and electrical appliances.81
Question
26. How effective are the processes in the Act to complete repairs, including:

81

a.

Is it useful to distinguish between urgent and non-urgent repairs, and if so, how well
do the processes prescrived in the Act for undertaking these repairs provide for the
differences in each case?

b.

What additional steps could be taken to reduce the causes of disputed repairs?

TUV, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 59.
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Frequency of requests for maintenance and repairs
According to CAV’s research, only 7 per cent of landlords frequently receive maintenance requests, and a
further 37 per cent receive them occasionally. Further trends in requests for urgent and non-urgent repairs82
are illustrated in Tables 6 and 7.
Table 6 - Proportion of tenants who have requested urgent / non-urgent repairs or maintenance83

Significantly higher amongst:

Request ed urgent repairs/ maint enance

Couples wit h kids 46%
Significant ly lower amongst :
One person households 31%

37%

Request ed non-urgent repairs/ maintenance

71%

Both

Significantly higher amongst:
Couples wit h kids 78%
Females 73%(vs. 68%for males)
30-44 year olds 75%
Significant ly lower amongst :
Tenant s who speak LOTE at home 65%
One person households 62%

Significantly higher amongst:
Couples wit h kids 35%
30-44 year olds 32%

28%

Single parent s 36%
Significant ly lower amongst :
One person households 19%

Base: Tot al sample Tenant s (n=1,836)
Q6.1 In your current rent al propert y, have you request ed any urgent repairs?
Q6.4 Have you request ed any non-urgent repairs or maintenance in your current rent al propert y?

Plumbing-related repairs and maintenance requests are most common, as indicated in Table 7.
Table 7 - Nature of request for non-urgent repairs or maintenance
Average number of days
for work to be completed
24%

Plumbing
13%

Elect rical or light ing

12%

Repair to exist ing appliance installed in property
9%

Repair to a fixt ure in t he property
Repair/replacement locks on doors

3%

Installat ion of telecommunicat ions

2%

Minor storm or flood damage

2%
2%

Windows/glazing

Repair/maintenance in communal area
Ot her

32.4

3%

Repair/replacement carpet or flooring

Mould caused by a leak

37.5

23.0

5%

Fencing

Pest issues

21.9

27.5

8%

Repair/replacement blinds or curtains

20.1

36.9

2%
1%
1%
13%

Base: Tenants who made a request for non-urgent repairs/ maintenance (n=1,032)
Q6.5 Thinking about the last time you made a request for a non-urgent repair or maintenance, which of the following best describes the nature of the request?

82
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EY Sweeney, Rental experiences of tenants, landlords, property managers, and parks residents in Victoria 2016, page 59.
Reference to LOTE denotes Languages other than English.
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Disputes about repairs
A request for a repair can often become a cause for dispute.
CAV received 73,791 enquiries about residential tenancy matters in 2014-15. Of these, repairs and
maintenance generated the second highest number of enquiries (8,521 or 14 per cent).84
CAV also provides a Frontline Resolution service (FLR) to assist parties in some cases to reach a resolution
that accords with the objectives of the legislation, as quickly and simply as possible. In 2014-15, 1,930 FLR
cases were handled across a range of residential tenancies matters, with repairs and maintenance issues
accounting for almost 70 per cent of these (or 1,332).85 As Table 8 shows, these relate fairly evenly to urgent
and non-urgent repairs. Resolution rates for FLR matters are around 87.5 per cent.
Table 8 – Residential tenancies information and advice services, repairs and maintenance disputes
2012-13

2013-14

Dispute reason

Agents and
Landlords

Tenant

Total

Failure to Keep in
Good Repair

1

18

19

Non-Urgent Repairs

11

305

316

Urgent Repairs

15

630

Total

27

953

Agents and
Landlords

2014-15
Total

Tenant

Total

Agents and
Landlords

Tenant

42

42

2

31

33

18

798

816

14

611

625

645

7

710

717

17

651

668

980

25

1,550

1,575

33

1,293

1,326

Source: Consumer Affairs Victoria Dataset

Recent VCAT advice indicates that 241 applications for urgent repair orders and 144 applications for nonurgent repair orders have been made, out of more than 3931 applications by tenants in 2014-15.86
Agencies that assist vulnerable and disadvantaged tenants who are experiencing problems with their
tenancies, report that repairs and maintenance are an area of concern. For example, according to data
reported in CAV’s Tenant Advice and Advocacy Program (TAAP), 17 per cent of applications involved
compensation claims in quarters 1 and 2 of 2014-15. A survey conducted by the then Footscray Community
Legal Service also found that 71 per cent of survey respondents claimed to need repairs (including urgent
repairs), but of these, 51 per cent chose to leave the repairs unfixed when they did not receive a reply from
the landlord, citing fear of eviction as the reason.87 For some tenant cohorts, such as Indigenous and Torres
Strait Islander tenants, 54 per cent of whom live in rental dwellings (compared with 29 per cent of nonIndigenous and Torres Strait Islander households)88, and for whom repairs and maintenance can be the
principal area of dispute or problems89, living with outstanding repairs may be the only course of action
available to them. It should be noted that this data relates to particular subgroups of tenancies, and is not
representative of tenancies across the rental market.

4.6.1

Causes of disputes
Delay or refusal
For tenants, the main cause for complaint is the landlord‘s failure to complete repairs in a timely and proper
manner (which is also the focus of the repairs provisions).

84

Consumer Affairs Victoria, Data Set – 2014-15 FY.
Consumer Affairs Victoria, Data Set – 2014-15 FY.
86
VCAT Annual Report 2014-15.
87 Documented by Jane Berry in Home Sweet Home – Act for the house not the tenant, Footscray Community Legal Centre Inc, 2013.
88 Australian Bureau of Statistics Population Report (2008).
89
Melanie Schwartz, Fiona Allison, Chris Cunneen, The civil and family law needs of Indigenous people in Victoria, A report of the
Australian Indigenous Legal Needs Project, 2013, page 110.
85
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Tenants who were surveyed as part of CAV’s research indicated that the outcome of requesting an urgent
repair was that the issue was:
• fixed but took a long time to resolve (27 per cent), or
• fixed quickly, but not to an acceptable standard (5 per cent).
Similar results were obtained in the case of non-urgent repairs (20 per cent and 3 per cent, respectively).
The average length of time taken to complete an urgent repair was approximately two weeks (14.4 days)
and nearly one month for non-urgent requests (28.4 days). 90
Repairs to existing appliances have the longest average response time (37.5 days), whereas plumbingrelated repairs were addressed most quickly (20.1 days on average).91
The most common factors identified by CAV as influencing a landlord’s decision to decline a maintenance
request are that the:
• request is unreasonable (46 per cent)
• cost of repairs is too expensive (15 per cent), and
• tenants were responsible for the damage (10 per cent). 92
Although the Act allows tenants to make urgent repairs if the landlord has not responded to their request,
this does not always mean that tenants have the ability to fund repairs themselves or are willing to pursue
the landlord for any costs.
Tenants who can afford to pay for repairs may still need to apply for a VCAT order if the current repair limit
of $1,800 does not cover the cost of major repairs, for example replacing a hot water system.
Landlords may similarly encounter financial difficulty. For those who lack available funds, the Act establishes
a loan facility, whereby landlords, rooming house owners and caravan park owners may borrow funds from
the Director of CAV to cover the cost of any urgent repairs (section 497 of the Act). Due to restrictions such
as limits on the amount that may be borrowed and the requirement that the landlord must not have any
other means of paying for a repair (e.g. via a credit card), this facility has never been used.

Properties managed by an owners corporation
Where a residence is part of an apartment building or another complex managed by an owners’ corporation,
landlords may need to obtain approval before commencing repairs. Alternatively, a repair may have been
caused by factors relating to the common property, such that the landlord would need to obtain redress
from the owners’ corporation.
Separate applications through VCAT’s owners’ corporations list typically take longer to resolve and are not
able to be run concurrently with a claim under the Act. As such, VCAT will usually hold the landlord
responsible for pursuing any claims against their owners’ corporation, and treat their inability to repair the
property as a breach of the Act entitling the tenant to the range of remedies outlined in Section 8 of this
paper. This includes compensation and, in protracted disputes, the right to issue a notice of intention to
vacate the property.

Lack of communication and record keeping
In some instances, there may be a delay because the landlord was not told about the repair, or could not be
reached by the tenant or their agent, despite providing contact details as required by the Act.

90

EY Sweeney, Rental experiences of tenants, landlords, property managers, and parks residents in Victoria, 5 May 2016, page 60.
Ibid.
92 Op cit, page 63.
91
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Unless the landlord can be taken to have been notified (i.e. because a defect was noted on the condition
report), they are only expected to maintain or repair something of which they were, or ought to have been,
aware.93
Stakeholders94 have further noted that poor record keeping and the absence of any requirement to
acknowledge receipt of a repair request make it difficult to prove whether and when a request has been
made, as well as if it relates to a pre-existing issue.

Problems with entry
Other reasons why repairs may not be completed involve an inability to physically access the property.
Provided the landlord has given the tenant at least 24 hours’ notice before they enter, and the proposed
entry is between 8 am and 6 pm, the tenant cannot refuse the landlord entry to carry out maintenance and
repairs because it is the landlord’s duty under the Act.
However, conflict may arise if the tenant believes that permitting entry impacts on their right to quiet
enjoyment, particularly if the landlord proposes to undertake maintenance when the tenant is not at home
or if multiple entries are required in a short period of time. For this reason, some landlords may defer major
repairs and maintenance until the property is vacant, even though this risks breaching their duty to keep the
property in good repair.
VCAT’s view is that tenants need to be flexible and will not usually require the landlord to pay out of hours
or weekend trade rates to accommodate a tenant who works long hours and cannot be home at the same
time.95
Further, if, while exercising a right of entry, the landlord or their agent damages the tenant’s goods, the
tenant may apply to VCAT for compensation (section 90). Other tenure types benefit from similar
protections (see sections 141, 205 and 206ZZN).

Problems with the Rent Special Account
Similar observations of underutilisation have been made about the Rent Special Account (RSA) administered
by VCAT.
If, at any time after the tenant has notified the landlord of the need for repairs, those repairs remain
outstanding, the tenant may apply for an order to have their rent paid into the RSA (section 77). VCAT only
needs proof that a notice of repair has been given by the tenant and the landlord has failed to comply. Any
rent paid into the account is only released to the landlord once they have fulfilled, or begun fulfilling, their
duty to repair the property.
In practice, many tenants withhold rent out of frustration rather than going through the process of having
their payments redirected into the RSA, even though going into rent arrears risks triggering the landlord’s
right to evict them.
Stakeholders believe that such action indicates that, in its current form, the RSA is ineffective.96 Further
feedback provided by agencies funded by TAAP outlines a range of factors that may limit the RSA’s
effectiveness:
• it is unlikely that an order that rent be paid into the RSA would be granted on a first hearing of the
dispute, meaning that the tenant must come back to VCAT multiple times before VCAT will consider
ordering rent to be paid into the RSA
• further, VCAT may be reluctant to deprive a landlord of rental income (by redirecting payments to the
RSA) while also requiring them to undertake repair works at the same time. This may be a particularly
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Jones v Bartlett (2000) 176 ALR 137.
See submission from Fitzroy Legal Service to Laying the Groundwork, page 4.
95
See VCAT Guidance on the Act, published by ANSTAT.
96 See submissions from the TUV (page 28) and Eastern Community Legal Centre (pages 15-16) to Laying the Groundwork.
94
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relevant consideration if cutting off rent would jeopardise the landlord’s ability to make mortgage
repayments and stop their bank from repossessing (and selling) the property, and
• tenants who have managed to obtain an order to pay rent into the RSA have chosen not to do so
because the process for making manual payments97 every fortnight is too difficult, particularly if the
order is only valid for a short period of time.
Question
27. How effective are existing processes for addressing repairs and maintenance issues? What
additional measures or information would benefit the parties when a repairs or maintenance
issue arises?

4.6.2

Process for resolving disputes about repairs
In a departure from the rules around modifying property without consent, the Act provides tenants with a
means of undertaking repairs themselves – and be reimbursed – if the landlord fails to observe their duty to
maintain and repair the property (Table 9).
These processes do not apply to fixtures, furniture or equipment supplied by the tenant (section 72 of the
Act).
Table 9: Process in the Act for ensuring completion of urgent and non-urgent repairs
Urgent repairs

Non-urgent repairs

(Section 72)

(Section 74)

If the landlord or their agent has not carried out an
urgent repair immediately, the tenant may arrange the
repair themselves.

The tenant may apply to the Director of CAV to
investigate a breach of duty to maintain the property in
good repair if the:

The tenant must give the landlord 14 days written notice
of the repair and costs



The landlord must reimburse the tenant the lesser of
$1800 or the reasonable cost of the repair (including call
out fees)98



tenant has notified the landlord in writing that a
non-urgent repair is required, and
landlord has not carried out the repairs within 14
days of the written notice.

The Director of CAV:



must investigate and report back to the tenant in
writing, and
may negotiate for repairs to be carried out if the
landlord has breached their duty.

(Section 73)

(Section 75)

The tenant can apply to VCAT for an order that the
landlord or their agent carry out the repair if the:

If repairs are still outstanding, the tenant may apply for a
VCAT order within 60 days of receiving the Director’s
report (or within 90 days of applying for the report if the
tenant has not yet received it).





tenant cannot afford to carry out the repair
repairs cost more than $1800, or
landlord will not agree to reimburse them.

VCAT must hear the application within 2 business days.

97
98

Tenants must go into VCAT to make a payment, or pay for a cheque or money order and post to VCAT.
North Developments v Pritchard (Residential Tenancies) [2015] VCAT 2038 (18 December 2015).
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Inspection processes and expert reports
Despite prescribed time periods for completing repairs, stakeholders have noted that delays in obtaining a
repair can be exacerbated by the multi-stage process of reporting defects to the landlord or agent and
subsequent avenues of appeal to CAV and VCAT, which can take weeks, if not months, to resolve. 99
A key constraint on tenants needing a non-urgent repair is the need to apply for an inspection report from
the Director of CAV before they can go to VCAT (Table 10).
Table 10 – Repairs inspections and reports
Source

2012-13

2013-14

2014-15

Tenant initiated

1,139

1,062

954

Landlord or agent initiated

41

14

9

Total

1,180

1,076

963

Source: Consumer Affairs Victoria Dataset.

The value of this report, and that of other expert reports more generally, has been questioned, noting that:
• according to verbal advice from VCAT, some cases can be determined in the absence of a report, and in
any case CAV’s report may not contain sufficient detail for evidentiary purposes, and
• the parties often obtain separate (and potentially biased) reports, which then conflict, complicating the
hearing and increasing costs.100

4.7

Other factors relevant to repairs

4.7.1

Standard of maintenance and repair
The only technical standard prescribed by the Act relating to repairs and maintenance is that any repairs
involving the replacement of a water appliance (i.e. a dishwasher, showerhead, or taps) must at least meet
the 3-star rating set out in the Commonwealth Water Efficiency Labelling and Standards Act 2005 (WELS
Scheme).101 If this is not possible because of the age, nature or structure of the property’s plumbing system,
a 1-star or 2-star rated appliance will suffice (section 69 of the Act). Where a technical standard of
maintenance, replacement or repair is imposed by other regulation that standard would also inform the
nature and quality of the repair, provided any other eligibility requirements are satisfied.
Otherwise, the Act does not explicitly define the standard of maintenance and repair for general tenancies,
and the parties must rely on guidance from VCAT and other precedent to understand that the current
expectation under law is that reasonable care will be taken to ensure the property is maintained to avoid
injury to the tenant, and is reasonably fit for living in by a reasonable tenant.102
In general, any work undertaken is expected to be carried out in a proper and workmanlike manner.103 This
implies a level of skill and expertise that landlords may not generally have and so, in practice, it is reasonable
to expect that a tradesperson would be engaged. The Act does not prohibit landlords from undertaking
repairs themselves, however, and anecdotal feedback from stakeholders notes that this sometimes results
in a poor standard of repairs that has the effect of prolonging and/or escalating a maintenance or repair
dispute.

99

See submissions from the TUV (page 28) and Brotherhood of St Laurence (page 9) submission to Laying the Groundwork.
The losing party could be exposed to a costs order under sections 115A - 115D of the VCAT Act.
101 The standard is prescribed in regulations 7AA (for non-urgent repairs or maintenance) and 7AB (for urgent repairs) of the Residential
Tenancies Regulations 2008.
102
See earlier reference to Proudfoot v Hart (1890) 25 QBD 42 and VCAT’s guidance on the Act, published by ANSTAT.
103 See VCAT Guidance on the Act, published by ANSTAT.
100
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What is otherwise reasonable will depend on the age, character and location of the property. This is not
necessarily unusual as rent payable is generally set by the market and may reflect the condition of the
property at the time the tenancy agreement was entered into. It has been noted that it might not be a fair
outcome for landlords if tenants can take on a property at a lower rent based on its condition at the time,
but then demand significant improvements.104 The feasibility of repairs can also be limited by particular
characteristics, such as the design of the property, or the need to gain external approval, such as from an
owners’ corporation.
The inverse argument is that a lack of maintenance and repairs, or inadequate repairs, can become a major
risk point for tenants in terms of health, safety and household running costs, and lead to them exiting a
tenancy. For vulnerable or disadvantaged tenants, a lack of clarity about the standard of repairs and
maintenance for landlords can also exacerbate concerns about whether a request for maintenance or
repairs will be seen as unreasonable and impact on their security of tenure.

4.7.2

Deciding who is responsible for specific maintenance and repairs
The absence of a prescriptive duty of maintenance and repair can blur the lines between the landlord’s duty
to maintain the property in good repair and the tenant’s duty to keep the property reasonably clean.
Pest control, mould and gardening are areas of particular confusion for the parties. Previous decisions have
held tenants responsible for unkempt grass and vermin infestations, although these may also be due to
factors beyond their control (for example, mould may be due to poor ventilation) or a lack of certainty about
legal requirements (for example a tenant may believe that pruning trees or changing the appearance of the
garden may be seen as an unauthorised modification by the landlord).
Other issues include blocked guttering, which can have implications for the integrity of a building during
heavy rainfall, leading to questions about what is reasonable to expect of the tenant to maintain the
property.105 Conversely, if frequent cleaning is needed, as is the case in some rural areas, the landlord’s
presence may be seen as an unwelcome intrusion.
As noted in the issues paper on Security of Tenure, clarity around repair and maintenance duties may be
needed in the context of longer term leases, particularly if the tenant assumes responsibility for minor
duties as an incentive for the landlord to agree to a longer tenancy.

4.7.3

Smoke alarms and other safety checks
Apart from requiring that rooming house owners retain any records of gas and electricity safety checks
(section 142BA of the Act), the Act does not specifically prescribe any periodic checking of any part of the
property, including electrical or gas appliances, pool fences or smoke alarms.
Victorian building legislation requires that all Victorian homes, including rental properties, must have a
smoke alarm (ionisation or photoelectric) installed in accordance with the following requirements:
• since August 1997, all rooming houses, new homes and any homes that undergo major renovations
requiring a building permit must have 'hard wired' smoke alarms connected to a mains electricity supply
installed or replaced by a qualified electrician, with a back-up battery in case of a power failure, and
• in all other Victorian homes built before 1997 or which are unrenovated, battery operated smoke alarms
can be installed.
The landlord is also solely responsible for ensuring that any pool and spa safety barriers meet the current
requirements in the Building Regulations and NCC, and that any gas or electrical appliances are installed
properly and safe for use.

104
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See the Law Institute of Victoria’s submission to Laying the Groundwork, page 5.
Feedback received from the Department of Justice and Regulation, Hume Region.
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Considerable guidance has been developed, reflecting current requirements under building and
electrical/gas safety legislation. For example:
• the Metropolitan Fire Brigade (MFB) and Country Fire Authority (CFA) have issued guidance 106 identifying
the landlord as responsible under the Residential Tenancies Act for both the installation and
maintenance of a smoke alarm
• Energy Safe Victoria (ESV) recommends that landlords should ensure that a safety check for all gas and
electrical appliances is carried out at agreed intervals and at least every two years, and that appliances
are deemed to be safe at point of lease, and
• the Royal Life Saving Society of Australia (RLSSA) produces a pool safety checklist reminding pool owners
to check, fix and maintain their home pool and surrounds.

Clarity of landlord and tenant responsibility for smoke alarms
Despite the availability of guidance reflecting current building and appliance safety regulation, this is not
legally binding and, as such, may not be persuasive in the event that the parties to a tenancy misunderstand
or disagree with what they are supposed to do.
The MFB107 has noted that any uncertainty about roles would be exacerbated for vulnerable tenants due to
limited, or no:


fire safety awareness



ability to install and maintain a working smoke alarm



knowledge about the appearance and use of, or requirement for, smoke alarms, and



knowledge about tenancy rights under the Act.

Industry practice has attempted to address any uncertainty about the parties’ roles by providing for
maintenance and testing in the tenancy agreement. Such terms are binding provided they do not relieve the
landlord of anything that might fall within the scope of their maintenance duties. For example, VCAT has
previously found that a property without a functioning smoke alarm is considered dangerous and
uninhabitable108, in breach of the landlord’s duty to ensure the property is kept in good repair.
Recommendations made by the Victorian Coroner and MFB following the deaths of three rooming house
residents in 2008109 included amending the Act to clarify the parties’ responsibilities, and outline
procedures, for monitoring smoke alarms. For example:
• at the beginning of a tenancy agreement and every year thereafter, a landlord or agent could certify that
each smoke alarm at the rented property has been properly installed in the correct location (as required
by building legislation), as well as tested and cleaned in accordance with the manufacturer’s instructions
• during a tenancy, a landlord or agent must replace any smoke alarm before the end of its service life, or
if it reaches the end of its service life, replace it immediately
• a tenant must advise the landlord or agent if the tenant becomes aware that the smoke alarm is not
working
• amending the landlord’s grounds for entering rented property in section 86 to include inspection of
smoke alarms, and

106

‘Be fire safe in your rental property’, an information flyer included in the publication ‘Renting a home – a guide for tenants’, given to
every Victorian tenant when they enter a tenancy agreement.
107
See MFB’s submission to Laying the Groundwork, page 2.
108 Zygorodimos v Belchuk (Residential Tenancies) [2015] VCAT 976 (27 April 2015).
109 Coroner’s Report into the deaths of Sunil Patel 2008/41, Jignesh Sadhu 2008/42 and Deepak Prajapati 2008/43. On 3 January 2008,
Mr Patel, Mr Sadhu, and Mr Prajapati, all Indian nationals studying in Victoria, died in a house fire at a rental property at 216 Ballarat
Road, Footscray. The three men were three of 10 people living in the rental property at the time of the fire.
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• amending the definition of urgent repairs in section 3(1) of the Act to include a “smoke alarm that is not
working”.
The MFB has also noted that further clarity should be provided about whether:
• the landlord is obliged to enter a tenanted property regularly to change a smoke alarm battery
• the tenant is obliged to notify the landlord that the smoke alarm battery needs to be changed, or to
change it themselves
• the tenant is permitted to change the battery themselves, and if so, whether they should notify the
landlord that they have done so, and
• the property manager should play a role in this process and, if so, what this should be. 110
Questions
28. What are the benefits and limitations of the landlord’s duties to maintain the property, as
currently prescribed in the Act?
29. What (if any) additional matters should specifically be required of landlords in maintaining
the property?
30. Are any specific rules required in respect of smoke alarms and, if so, what should these
provide for?
31. Are there better mechanisms available to inform tenants and landlords about the schemes
and avenues available to address maintenance and repair issues?

4.8

Repairs and maintenance issues for other tenure types

4.8.1

Maintenance
In addition to obligations relating to cleanliness and maintenance, operators of rooming houses, caravan
parks or caravan sites are subject to additional rules relating to the repair and maintenance of communal
facilities (see Appendix 5).
Rooming house, park and site owners are expected to minimise inconvenience and disruption when
repairing communal facilities and, if necessary, even provide temporary substitute facilities if this
expectation cannot be met.111
The TUV has noted that an inconsistent standard of care is applied to the rented property and common
areas.112 The tenant must take care to avoid damage to the former, and reasonable care for the latter,
although there is no apparent reason for this distinction.

Contact details for purposes of repair
Like landlords, operators of other tenure types must also provide contact details for the purposes of
arranging a repair. The penalty amount is significantly greater if the property in question is a rooming house
(60 penalty units), taking into account higher occupancy rates and the proportionately higher impact of a
serious incident when an authorised repairer cannot be easily reached.

110

See MFB’s submission to Laying the Groundwork, page 10.
See sections 120, 179 and 206ZW of the Act.
112 TUV, Response to Laying the Groundwork – Residential Tenancies Act Review Discussion Paper, August 2015, page 68.
111
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Standards of maintenance and repair
In the context of rooming houses and prescribed accommodation, the legislation is more specific about the
expected standard of repair and maintenance, although the TUV has noted a discrepancy between the Act
and public health regulations.113

Urgent & non-urgent repairs
The Act outlines processes for addressing urgent and non-urgent repairs in both rooming houses and
caravan parks (Table 11). Processes for obtaining an urgent repair do not apply to damage caused by the
negligence or misuse of a rooming house or caravan park resident (see sections 135 and 194).
Table 11 – Process for resolving disputes about repairs under the Act
Urgent repairs

Non-urgent repairs



Rooming houses (section 129)



Rooming houses (sections 131 and 132)



Caravan parks (section 188)



Caravan parks (sections 190 and 191)

Stakeholders have noted site tenants in caravan and residential parks do not have provisions that address
their specific needs, including site subsidence or energy connections, where an urgent repair may be
required to make the site safe for occupancy.114

4.8.2

Available remedies
Similar remedies are available for breaches of duties in other tenure types, including rooming houses, where
a failure to comply with the rooming house standards carries large criminal penalties115 (section 142B) and a
rooming house owner may only be exempted in exceptional circumstances from complying with certain
standards.116
Questions
32. What are the specific repairs and maintenance needs of parties to a rooming house, caravan
park and site agreement, and how well are these needs currently met?
33. Should different rules be adopted for these types of arrangements, and if so, what should
these be?

5

Condition of property at the end of a tenancy
As the Act does not explicitly provide for the parties to vacate a property in any particular condition, the
tenant’s duty to keep the property reasonably clean during the tenancy, and the landlord’s duty to maintain
the premises in good repair are also the relevant standards against which the property is assessed at the end
of a tenancy.
For landlords, the condition in which their property is left is important because it can impact on their ability
to relet it to new tenants without delay. It can also minimise the risk of any trailing issues associated with a

113

In its submission to Laying the Groundwork (page 68), the TUV noted that section 120 of the Act requires a rooming house owner to
keep the house and its rooms, as well as any facilities/fixtures/furniture/equipment maintained in good repair. In contrast, regulation
18 of the Public Health and Wellbeing Regulations states that it is the owner's responsibility to keep the accommodation, including
common areas, in: good working order, clean, sanitary and hygienic, and in a good state of repair.
114 See TUV submission to Laying the Groundwork, page 51.
115 60 penalty units for an individual, and 300 penalty units for a company.
116
Regulation 26 of the Rooming House Standards provides for an exemption from certain standards if compliance is not possible
because: (a) the nature, age or structure of the rooming house does not permit modification; (b) there is an obligation to comply with a
competing law, or (c) the owner has sufficiently addressed the relevant standards by other means. No exemptions are allowed for
standards relating to lockable doors; working power outlets; bathroom facilities; emergency plans; electrical safety; and gas and
electrical fitting checks (Regulation 28).
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previous tenancy, as tenants may seek compensation if the landlord failed to repair problems that ultimately
detracted from the tenant’s amenity and comfort during the tenancy.
For tenants, the end state of the property can impact on their ability to recover their bond. Any damage that
has not been noted on the condition report and cannot be characterised as ordinary wear and tear may
entitle the landlord to seek damages through compensation and retention of the tenant’s bond once the
tenancy has ended.
The remedies available to the parties at the end of a tenancy are discussed in greater detail in Section 8 of
this paper (below).
Question
34. What issues (if any) does the absence of an explicit duty relating to the condition of a rental
property at the end of a tenancy raise for landlords, tenants and property managers?

6

Responding to breaches of the Act
Like other core responsibilities, such as paying rent, the parties’ responsibilities to protect and preserve the
condition of the property are classified as duties. As such, non-compliance will engage the general rights and
remedies that apply to other serious breaches of the Act and any other terms or conditions provided for in
the tenancy agreement.
These rights differ depending on whether the tenancy is on foot or has ended, and whether any fixed term
lease period has passed. As outlined in Appendix 7, there are a range of responses, encompassing:
• breach of duty notices
• compensation or compliance orders
• modest infringement penalties for a breach of specified provisions (i.e. not providing a condition report,
non-compliance with Rooming House standards, not providing contact details and agent authorisation
for urgent repairs)
• notices to vacate, and
• tenant ‘blacklisting’.

6.1

Issues with dispute resolution
As noted at various points throughout this paper, there are a number of reasons why the remedies provided
for non-compliance with the parties’ current responsibilities may not have the desired effect for all landlords
and tenants. These include the following:
• the process the parties must follow may be unwieldy in practice or be delayed (as discussed in the
context of urgent and non-urgent repairs and the RSA)
• the remedies are adversarial and require the parties to take formal action to resolve disputes, or
• remedies have a limited deterrent effect.
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For many stakeholders, the absence of significant fines or other penalties for non-compliance with the Act
(i.e. bans on leasing out poorly maintained properties) is seen as discouraging landlords from maintaining
their rental property, making timely repairs or complying with instructions from CAV or VCAT. Tenants must
then seek a remedy, which may not be a viable option, particularly for vulnerable and disadvantaged
tenants, who may:
• be unaware of their rights or options, or of any assistance available to them
• not be empowered to exercise their rights or access dispute resolution services (i.e. because of cultural,
linguistic and educational factors), or
• be fearful of being evicted for being ‘troublesome’ or demanding if they exercise their rights.
For landlords, whose options involve formal channels such as issuing a breach of duty notice, applying for
compensation, or by issuing a notice to vacate, taking action to address property condition issues caused by
tenants may be unnecessarily confrontational and have the effect of jeopardising the tenancy relationship.
The effectiveness of mechanisms for resolving non-compliance is the subject of a separate issues paper,
Dispute Resolution, which discusses in detail the various motivations for, and obstacles to, the parties’
engagement with the processes under the Act. The results of public consultation on that paper will be
relevant for the purposes of understanding what measures might be needed in the context of property
conditions and standards.
Questions
35. How effectively do the current remedies in the Act address problems relating to property
conditions and standards? What alternative or additional tools or initiatives could assist
parties to independently resolve disputes?
36. What other ways could vulnerable and disadvantaged tenants be better supported to
independently resolve disputes?
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APPENDIX 1: Property standards in Rooming Houses
Source
Rooming House
Standards

Standard
Prescribes standards for:

rooms – including internally lockable doors, working power outlets, adjustable window coverings that provide residents with privacy

privacy latches on shared bathrooms and toilets

access to food preparation facilities (i.e. sink, working cooktop and oven, refrigerator, and cupboard storage for each resident)

communal dining facilities that can accommodate the maximum number of residents

shared laundry facilities (i.e. wash trough or basin, hot and cold water supply outlets for a washing machine, a clothes line or other drying facility)

displaying evacuation plans in each room and shared areas

appropriate levels of natural and artificial lighting for both habitable rooms and internal corridors and hallways

ventilation that complies with the NCC requirements for class 1B (small) and class 3 (large) rooming houses

security of doors and windows (i.e. windows that may be secured without a key, externally locked entrances, facilities for screening visitors to the rooming house)

two-yearly safety checks on gas installations / fittings and five-yearly safety checks on electrical installations and fittings.

Public Health and
Wellbeing
Regulations 2009

Imposes obligations on accommodation prescribed as a rooming house to:

avoid overcrowding in bedrooms (two people per 10 square metres for stays of up to 31 days; and one person per 12 square metres for stays more than 31 days);

provide toilet and bathing facilities (one toilet, bath or shower and basin per 10 people)

maintain prescribed accommodation and all bedrooms, toilets, bathrooms, laundries, kitchens, living rooms and any common areas (a) in good working order; (b) in
a clean, sanitary and hygienic condition; and (c) in a good state of repair

ensure continuous and adequate supply of water (including potable water and hot water) to all toilet, bathing, kitchen, laundry and drinking water facilities

provide for regular removal of refuse.

Building
Regulations 2006

Prescribes standards drawing on the NCC, requiring:

hard-wired smoke alarms in each bedroom, hallway between bedrooms and each other storey of a Class 1B or 3 building (i.e. rooming houses)

alarm activated lighting to assist evacuation in case of a fire (Class 1B or small rooming houses only)

appropriate means of escape (i.e. clear pathways to exits)

fire-fighting services and equipment (i.e. portable fire extinguishers, hose reels and hydrants)

fire alarms and sprinkler systems

bushfire protection measures for relevant properties.

Disability (Access
to Property Buildings)
Standards 2010
(incorporated
into the NCC)

Provides for equitable and dignified access for people with a disability to buildings, and new parts of existing buildings, for which a building approval was issued after 1
May 2011, and new parts of existing buildings added after that date.
Key requirements include:

accessible entries and exits both leading externally and within eligible buildings (including lifts, ramps and swimming pools)

car parking

signage and communication systems for deaf or hearing impaired people, and

sanitary facilities for personal hygiene (i.e. accessible showers and toilets).
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APPENDIX 2: Health and building standards applicable to owners of residential property
6.2

Source
6.3

Requirements

Building Act
1993

The Building Act and Regulations prescribe requirements relating to building permits and occupancy permits, and the Building Act adopts the NCC
which prescribes building standards, including for structural safety, access, energy efficiency and pool safety. Key requirements include:

Building
Regulations
2006

Amenity, health, sanitation:

National
Construction
Code (NCC)

6.4



damp and weatherproofing (i.e. use of impervious materials in wet areas)



kitchen facilities (i.e. sink, food preparation and cooking facilities)



sanitation and hygiene facilities (i.e. a bath or shower, toilet and washbasin, flushing cistern)



sanitary plumbing that removes sewage in a way that minimises loss of amenity, and avoids leakage of air or waste into the residence



connection of cold or hot water for human consumption, food preparation, food utensil washing or personal hygiene to a drinking water supply



laundry facilities (i.e. one washtub and space for a washing machine; a clothes line / hoist or dryer)



minimum room heights (e.g. minimum height of 2.4 metres for most habitable rooms)



light (i.e. sufficient natural light in all habitable rooms; sufficient artificial lighting in passageways or other areas of short term use where natural
light is unavailable)



installation of heating, ventilation and air-conditioning (if present) to requisite technical standards

Safe access / egress


stairways and ramps (i.e. walking surfaces with safe gradients, slip resistant surfaces and treads; handrails and landings)



unobstructed exits

Building design (includes plumbing, electricity and gas)


structural stability and resistance to impacts or actions



adequate glazing to withstand reasonably foreseeable impacts and reduce human injury



adequate roof drainage (i.e. stormwater removal), overflow devices and watertight components

Applies to
All new residential
property and rooming
houses that fall into the
definition of a Class 1 – 4
building117
Modifications to existing
residential buildings that
require a building permit
All new houses and
significant alterations
must meet a 6 star
energy efficiency
standard.
Exceptions
Fire and pool safety
requirements apply to
ALL buildings, new or old
Minor building work is
exempt from a building
and occupancy permit.

117

The BCA defines building classes as follows: Class 1a (Single dwelling, e.g. detached house); Class 1b (Boarding / guest house or hostel not exceeding 300m2 and not more than 12 people reside); Class 2
(Building containing 2 or more sole occupancy units that are separate dwellings); Class 3 (Residential building, other than a Class 1 or 2, which is common place of long term or transient living for a number of
unrelated persons – e.g. boarding house, hostel, backpacker’s, hotel etc.); Class 4 (Dwelling situated in a Class 5-9 building).
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6.2

Source
6.3

Requirements

6.4

Applies to

Energy efficiency


installation of thermal insulation in ceilings, walls and certain floor spaces



energy efficient heated water service (i.e. solar, gas, direct fired)



windows and doors that meet maximum air infiltration rates (i.e. through sealing)



construction of roofs, walls and floors to minimise air leakage



ventilation openings that make use of natural breezes



thermal insulation of water piping, heating and cooling ducts from weather and sunlight

Fire safety


smoke alarms (battery-operated or hard-wired) on each storey of a Class 1a or 1b building



smoke hazard management systems in Class 2 and 3 buildings, and buildings containing a Class 4 dwelling



automatic sprinkler systems in Class 3 buildings that are shared accommodation buildings, and in buildings more than 25 metres in height



heating appliances that withstand any generated temperatures and have appropriate heat shielding

Pool safety

Disability
(Access to
Premises Buildings)
Standards
2010

Electricity
Safety Act
1998
Gas Safety
Act 1998

ensuring one or more barriers are in place to restrict pool access (i.e. a building wall with doors or windows that are self-locking and a minimum
height off the ground; a fence and gate built to the requisite Australian Standard; or a fence at least 1.5 metres high)

Disability access standards are reflected in the NCC and provide for equitable and dignified access to new buildings and new parts of existing buildings
for people with a disability. The NCC’s requirements include:


accessways to and within areas used in common by residents (including doorways, circulation spaces, lifts and ramps)



accessways to and within certain bedrooms and sanitary facilities in Class 1b buildings and certain sole occupancy units in Class 3 buildings



a percentage of car parking spaces provided for a Class 1b and Class 3 building are accessible



signage for accessible sanitary facilities and exits located in Class 1b and Class 3 buildings include braille and tactile signage, and



a swimming pool associated with a Class 1b or Class 3 building which has a perimeter greater than 40 metres is accessible.

Exemption from
compliance on the basis
of unjustifiable hardship,
determined by the
Building Appeals Board of
Victoria

Prescribe standards and rules for the safe installation, testing and use of gas and electrical appliances. Key requirements include:



using only licensed professionals for gas and electrical work



ensure appliances are cleaned regularly in accordance with manufacturers' instructions – e.g. dust build-up on cooling fan inlets and all parts
of heaters



ensure electrical wiring, socket outlets and switches are in a safe condition



all safety checks and details of work done are recorded
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Class 1b, Class 2 and 3
buildings where a
building permit was
issued on or after 1 May
2011, or any new or
modified parts of such
existing buildings.

All residential property,
rooming houses and
caravan parks (other than
high-voltage installations)
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6.2

Source
6.3

Requirements

Residential
Tenancies
(Caravan
Parks and
Movable
Dwellings
Registration
and
Standards)
Regulations
2010

Park operators are responsible for providing basic amenities, including water, sewerage, sanitary and laundry facilities, lighting, drawing on relevant
NCC standards. Key requirements include:


lighting of common areas, roadways, recreation areas and paths



laundry facilities (i.e. wash trough, washing machine, clothes drier or line, ironing board and power outlet)



sanitary facilities to the standard required for Class 3 buildings under the NCC



vermin proof bins



access to drinking water in accordance with the Australian Drinking Water Guidelines 6 (2004)



continuous and adequate supply of water (including heated water) to all laundry and sanitary facilities



sewage and waste water disposal systems

6.4

Applies to
New caravan parks (or
those for which there is a
schedule of works)

New movable dwellings
and annexes

The Regulations further impose standards of design, construction and installation and maintenance of movable dwellings and annexes in caravan
parks. Key requirements for movable dwellings include:


minimum wind speed design



compliance with design and construction standards in the NCC (i.e. adequate structural support during transportation and installation; easily
accessible anchor points; enclosed minimum floor area of 15 square metres)



compliance with the Building Regulations 2006 standards for overshadowing and overlooking (for multi-storey dwellings)



affixing compliance plates on movable dwellings



installation on adequately supportive footings



provision of specific documentation when a movable dwelling or annexe is sold or installed (i.e. installation designs appropriate to the design,
wind speed, soil type and other considerations appropriate to the dwelling or annexe and its proposed location),

The Regulations also impose requirements relating to energy efficiency measures and fire and emergency management. For example:


Obligations to install smoke alarms apply to owners, installers and builders of movable dwellings



The owner of a movable dwelling must maintain any smoke alarms in working order



Smoke alarms must be installed in movable dwellings to the same standard required for Class 1 buildings



Hard-wired smoke alarms connected to mains power are required for new movable dwellings
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6.2

Source
6.3

Requirements

Owners
Corporations
Act 2006

The Act requires lot owners to:

Owners
Corporations
Regulations
2007

6.4



maintain in good and serviceable repair the outward appearance of the lot;



not use or neglect common property or permit it to be used or neglected in a manner that is likely to damage it or cause it to deteriorate; and



maintain any eaves and guttering that overhang the boundary of their lot.

Applies to
Strata titled properties
with owners’
corporations and
common areas

The Regulations also prescribe model rules that:


prohibit lot owners / occupiers from using or permitting a lot to be used in a way that jeopardises the health, safety and security of another
lot owner, occupier or user;



require waste to be disposed in a way that does not adversely affect the health, hygiene or comfort of other lot occupiers or users; and



prohibit damage or alterations to common property without written approval.
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APPENDIX 3: State and Territory regulation of rental property standards and conditions under Residential
Tenancies legislation

Property
condition

Victoria

NSW

Queensland

South Australia

Western
Australia

Tasmania

Australian
Capital Territory

Northern
Territory

Landlord to
maintain in good or
reasonable repair

Landlord
responsible to
maintain in good or
reasonable repair

Refers to fitness to
live in

Landlord
responsible to
maintain in good or
reasonable repair

Landlord
responsible to
maintain in good or
reasonable repair

Landlord
responsible to
maintain in good or
reasonable repair

Refers to age and
character of
property

Refers to age and
character of
property

Landlord
responsible to
maintain in
condition
comparable to start
of tenancy

Landlord must not
enter into tenancy
agreement unless
property are
habitable and
comply with
relevant health &
safety regulation

Not defined.
Landlord is under a
general duty to
ensure the
premises are in a
reasonable state of
repair

Urgent repairs are
defined as those
needed to restore
essential services
and avoid injury,
property damage,
undue hardship or
inconvenience.

Tenant permitted
to undertake
repairs restoring
function to an
essential service

Similar to NT
definition

Emergency repairs
are defined
similarly to urgent
repairs in the NSW
Act. Do not provide
for classes of
prescribed repairs

Tenant may be
reimbursed for any
reasonable repair
and any costs
incurred by the
state of disrepair.

Tenant may be
reimbursed for any
reasonable repair

Tenant may be
reimbursed for
urgent repairs

Tenant may be
reimbursed for
urgent repairs.

Tenant may be
reimbursed for any
reasonable repair

Time period
specified.

Maximum $
amount is
specified.

Tribunal may order
reimbursement

No provisions

Commissioner may
order repairs

No provisions

Refers to relevant
health & safety
regulation
Some exemptions
apply

Urgent repairs

Reimbursement
for repairs

Orders for repairs

Enumerated list
(e.g. burst water
service, gas leaks,
dangerous
electrical faults,
flooding, serious
faults in lift or
staircase)

Similar to Victorian
definition (but does
not include serious
faults in a lift or
staircase)

Tenant may be
reimbursed for
urgent repairs

Landlord must
reimburse
reasonable costs.

Tenant may be
reimbursed for
urgent repairs.

Time period
specified.

Time period
specified.

Maximum $
amount specified.

Maximum $
amount specified.

Maximum $
amount is
specified.

Tribunal may order
urgent and nonurgent repairs

Tribunal may order
repairs and
reimbursement for
urgent repairs

Regulator can
investigate and
report
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Emergency repairs
are defined
similarly to the
approach in the NT
Act

Tribunal may order
repairs and
reimbursement

Refers to condition
at start of tenancy

Also provides for
emergency repairs
to prevent any
damage from
escalating
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Tribunal may order
emergency repairs

Victoria
Tenant scope to
make
modifications

NSW

Tenant must not
install fixtures or
modify without
consent

Tenant must not
install fixtures or
modify without
consent

Tenant must
restore property at
end

Landlord must not
unreasonably
refuse

Queensland
Tenant may install
fixtures or make
modifications with
written consent

South Australia
Tenant must not
install fixtures or
modify without
consent

Western
Australia
Tenant must not
install fixtures or
modify without
consent

Landlord must not
unreasonably
refuse necessary
modifications

Tenant may
remove installed
fixed at end

Tasmania

Australian
Capital Territory

Tenancy agreement
may include term
that Tenant must
not install fixtures
or modify without
consent

Tenant may install
fixtures or make
modifications with
written consent

Tenant must not
make install
fixtures or modify
without consent

Tenant must
restore property at
end

Tenant may
remove fixtures at
end

Landlord must not
unreasonably
refuse

Northern
Territory

Locks and
security

Landlord must
provide locks to all
external doors and
windows

Landlord must
provide and
maintain locks
necessary to ensure
property are
reasonably secure

Landlord must
provide and
maintain locks
necessary to ensure
property are
reasonably secure

Landlord will take
reasonable steps to
provide and
maintain locks
necessary to ensure
property are
reasonably secure

Landlord must
provide and
maintain means
necessary to ensure
property are
reasonably secure

Landlord must
provide locks and
any other security
devices to
necessary to ensure
property are
reasonably secure

No provisions

Landlord will take
reasonable steps to
provide and
maintain locks and
other security
devices necessary
to ensure property
are reasonably
secure

Cleanliness

Tenant to keep
reasonably clean
and report damage

Tenant responsible
to keep reasonably
clean

Tenant responsible
to keep reasonably
clean

Tenant responsible
to keep reasonably
clean

Tenant responsible
to keep reasonably
clean

Does not specify
tenant obligation?

Tenant responsible
to keep reasonably
clean

Makes reference to
condition at start of
tenancy

Makes reference to
condition at start of
tenancy

Tenant must not
maintain in
unreasonably dirty
condition

Landlord must not
enter into, renew
or extend TA if not
in good repair

Makes reference to
condition at start of
tenancy

Good repair
exception to
fixtures that do not
impact on fitness of
property to live in
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Victoria
Smoke alarms

No provisions.
Landlord has right
of entry to carry
out duty to
maintain property
in good repair

NSW
Landlord must
maintain smoke
alarms in
accordance with
the Environmental
Planning
Assessment Act
1979
Recommended that
the landlord put in
a new battery (if
replaceable) at the
start of a tenancy
Tenant must
replace the battery
if needed

Queensland

South Australia

Landlord must:

No provisions.

- test and replace
any flat or nearly
flat batteries
and clean the
alarm within 30
days before the
start or renewal
of the tenancy,
and

Smoke alarm
requirements are
imposed under the
Development Act
1993 (similar to
those in Victorian
building laws).

- replace the
alarm before it
reaches end of
life
Tenant must
- test and clean
each alarm every
12 months
- replace any flat
or nearly flat
batteries, and
- advise
lessor/agent if
there is any
issue with the
alarm (apart
from batteries)

Western
Australia
Prior to a tenancy,
landlord must
ensure that:
- smoke alarm is
working and
connected to
mains power or
has a battery
installed, and
- each alarm has
not reached its
expiry date (or is
not more than
10 years old if no
expiry date is
provided)
Tenants are
recommended to
help ensure alarms
remain working to
the extent
practicable (i.e by
testing the alarm
and changing the
battery if
accessible)

Tasmania

Australian
Capital Territory

Landlord must
ensure smoke
alarms are working
and free of
dust/debris at start
of tenancy

N/A

Landlord must
repair/replace
smoke alarm as
soon as practicable
if notified by tenant
that it is not
working properly

All residential
property must have
a working smoke
alarm

Tenant must test
and dust smoke
alarms every 6
months and replace
any removable
batteries

Smoke alarm
requirements are
imposed under Fire
and Emergency
Regulations.

Additional
requirement that
any ionisation
smoke alarms be
replaced with an
approved
photoelectric
smoke alarm
(either hard-wired
or 10 year nonreplaceable
battery) when it
stops working, or
the property is sold
or leased

Northern
Territory
Within 30 days of
tenancy start,
landlord must:
- test alarms and
replace if not
working
- replace battery if
spent or nearly
spent;
- clean alarm
according to
manufacturer’s
instructions, and
- give tenant
written
information
about testing
and maintaining
smoke alarms.
Tenant must:
- test alarms
every 12 months
and inform
landlord if alarm
does not work
- replace back-up
battery in a
hard-wired
smoke alarm,
and
- clean smoke
alarm every 12
months
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Victoria
Vacant
possession
requirements

Minimum
standards

NSW

None, although
general duty to
keep property
reasonably clean
applies at all times,
including the
termination date

Tenant remove all
goods and rubbish

None

None

Leave property in
same condition
aside from wear
and tear

Queensland

South Australia

Leave property in
same condition
aside from wear
and tear

Leave property in
reasonable
condition and state
of cleanliness

Western
Australia
None

Tasmania
None
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Tenant remove all
goods and rubbish
Leave property in
same condition
aside from wear
and tear

Clean condition
with reference to
start of tenancy

(except for water
replacement
appliances,
rooming houses
and caravan parks)

Australian
Capital Territory

Northern
Territory
Leave property in
reasonable
condition and state
of cleanliness

Clean condition
with reference to
start of tenancy

None

Minimum
standards apply to
all residential
properties under
Housing
Improvement Act
1940

None

Minimum
standards to apply
under Part 3B of
the Residential
Tenancies Act 1997
as part of a
staggered
introduction (see
Appendix 4)

None

None
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APPENDIX 4: Minimum standards in various jurisdictions (domestic and international)
Tasmania

South Australia

Minimum standards are set out in the
Residential Tenancies Act 1997 (TAS)
(Sections 36I – 36P):
• Structural condition – must be ‘sound’,
with roof, floors, ceiling, walls & stairs
in good repair. Not subject to
dampness or liable to collapse.
• Cleanliness and good repair – owner
must not lease out a property that is
not clean and in good repair.
• Bathrooms and toilets must have
certain features / functionality.
• Kitchen facilities – provision of sink,
water supply, stovetop and oven
required.
• Property must supply water and be
fitted with a sewerage system.
• Electricity and heating – specifications
regarding electricity supply and
heating device in main living area.
• Window coverings – curtains or blinds
to be provided in each bedroom and
living area.
• Ventilation – window and exhaust fan
specifications for all rooms, and for
bathroom and laundry.
• Locks on external doors and latches on
windows.

Minimum standards influenced by existing
building and health legislation for all
residential accommodation are set out in
the Housing Improvement Act 1940
(currently under review).

Remedies: Repair orders and fines not
exceeding 50 penalty units for leasing out a
non-compliant property. Property
managers may also receive an infringement
penalty.

Substandard properties include:
 leaking or damaged roofs
• missing or poorly maintained gutters
and downpipes
• rotten woodwork and joinery
• sagging, cracked or damaged ceilings
• cracked or damp walls
• damaged, uneven or insufficiently
supported floors
• inadequate supply or no supply of hot
and cold water
• contaminated or no supply of drinking
water
• plumbing, gas or electrical services
that are not maintained or don't meet
regulation requirements
• inadequate kitchen, bathroom, toilet
or laundry facilities
• inadequate natural light or ventilation
• missing or poorly fitted fly screens.
Remedies: Local councils may require
repairs and landlords can be subject to rent
control where property are deemed to be
sub-standard. Proposed amendments will
also enable the regulator to prohibit
reletting of sub-standard properties.

NOTE: The Tasmanian provisions are due to
apply to new leases from 1 August 2016
and to all other leases from 1 August 2018.
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Republic of Ireland
Minimum standards are set out in the
Housing (House Standards for Rented
Houses) 2008:
•

•

•

•

•
•
•

•
•

Structural condition – sound with roof,
floors, ceiling, walls & stairs in good
repair. Not subject to dampness or
liable to collapse.
Sanitary facilities –required facilities
and water supply, required levels of
functionality, requirement for the
room to have own walls and door.
Heating facilities – requirement that
each room have effective heating and
means of removing any fumes
Food preparation and storage, and
laundry –required facilities and level of
functionality. Supply of white goods
required.
Ventilation – required for each room
Fire safety – required safety and
emergency items and lighting
Lighting – all rooms to have adequate
natural and artificial lighting.
Bathroom windows to be screened.
Refuse storage facilities – to be pest
and vermin proof.
Electricity and gas – to be in good
repair and safe working order, with
adequate redirection of fumes.

Remedies: Local councils may issue an
improvement notice, prohibit a property
from being let until it complies with the
regulations, or impose a fine of up to 5000
Euros (and 400 Euros for each day of a
continuing offence).

Scotland

UK

The ‘Repairing Standard’ is set out in the
Housing (Scotland) Act 2006:
• The house is wind and water tight and
in all other respects reasonably fit for
human habitation
• The structure and exterior of the
house (including drains, gutters and
external pipes) are in a reasonable
state of repair and in proper working
order
• The installations in the house for the
supply of water, gas and electricity and
for sanitation, space heating and
heating water are in a reasonable state
of repair and in proper working order
• Any fixtures, fittings and appliances
provided by landlords are in a
reasonable state of repair and in
proper working order
• Any furnishings provided by the
landlord are capable of being used
safely for the purpose for which they
are designed
• The house has satisfactory provision
for detecting fires and for giving
warning in the event of fire or
suspected fire.

The Decent Homes Standard is outlined in
the Housing Act 2004 and requires public
and community housing to:

Meet the current statutory minimum
standard for housing (set out in the
Housing Health and Safety Rating
System - HHSRS). The HHSRS states
that the dwelling should be free of
category 1 hazards, for example:
damp and mould growth
excess cold / heat
overcrowding (based on
insufficient rooms or floor space
per occupant).

Be in a reasonable state of repair

Have reasonably modern facilities
and services, and

Provide a reasonable degree of
thermal comfort (i.e. efficient heating
and effective insulation).
Private rented property must also meet the
HHSRS, and other minimum legal standards
for gas, fire and electrical safety.

Remedies: Local councils may issue an
improvement notice, undertake
improvement works and recover the cost,
or issue a fine of up to 10,000 pounds.

Remedies: Tenants in non-compliant
council or community housing must be
offered suitable alternative
accommodation, with a right of appeal if
new property are unsuitable. Local councils
may issue an improvement notice,
undertake improvement works and recover
the cost and (in rare cases) demolish a noncompliant property.
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APPENDIX 5: Maintenance and repair obligations in other tenure types
Caravan Park Owners

Site owners

Rooming house owners

Keep common areas, gardens, road ways, paths and recreational
areas clean and safe, and arrange for garbage collection (section
178)

Keep common areas, gardens, roadways, paths and rec areas
clean and safe, and arrange for garbage collection (section 206ZV)

Maintain room and house in good repair (section 120)

Maintain, repair and keep clean and tidy all communal facilities
(including bathrooms and toilets) in the park (section 179)

Maintain, repair and keep clean and tidy all communal facilities
(including bathrooms and toilets) in the park (section 206ZW)

Ensure 24 hour access to toilet and bathroom facilities, and during
all reasonable hours for any other facilities (section 121)

Maintain any caravans hired out to residents in good repair
(section 180)

Provide site tenants with 24 hour vehicular access to their sites
and the park, and access during reasonable hours to recreational
areas, laundry and other communal facilities (section 206ZT)

Compliance with rooming house standards (section 120A)

Provide 24 hour vehicular access to sites, the park, communal
toilet and bathroom facilities, and access during reasonable hours
to recreational areas, laundry and other communal facilities
(section 176)

Compliance with any other reasonable duties imposed through
the site rules (section 206ZY)

Compliance with any other reasonable duties imposed by the
caravan park rules (section 185)
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APPENDIX 6: Rights and remedies for breaches of the Act
Remedy
Breach of duty
notice

Tenant
(14 day compliance period)


(Section 208)

Application for
compensation or
compliance order

Landlord



(Section 209)

(14 day compliance period)

Tenant can serve a notice requiring the landlord to:



Landlord can serve a notice requiring the tenant to:

-

remedy an alleged breach of their duties (i.e. to deliver clean property, give the
tenant urgent repair information, maintain and repair the property, meet
replacement appliance standards, provide locks on external doors and give tenant
any replacement keys)

-

remedy an alleged breach of their duties (i.e. to keep the property
reasonably clean, not make unauthorised modifications, restore
property to original condition, avoid damage, provide any
replacement keys, and permit entry to the property)

-

compensate the tenant as specified in the notice, and

-

compensate the landlord as specified in the notice, and

-

refrain from future similar behaviour

-

refrain from future similar behaviour

Tenant can apply for VCAT to make an order under section 212 forcing landlord to:
-

comply with a breach of duty notice, or

-

compensate the tenant (usually in the form of a refund or reduction of their rent)





Landlord can apply for VCAT to make an order under section 212 forcing
tenant to:
-

comply with a breach of duty notice,

-

compensate the landlord

Order must specify that tenant may be given a notice to vacate the rented
property for non-compliance

Parties may also apply for compensation or another order for a breach of the tenancy agreement (section 210)

General application
(Section 452)



Tenant may apply for a VCAT order forcing the landlord to:



Landlord may apply for a VCAT order forcing the tenant to:

-

remedy a breach of the tenancy agreement or any other requirement in the Act
that is not a duty provision (e.g. an order to comply with a previous instruction
from VCAT to repair the property under sections 73 (urgent repairs) and 76 (nonurgent repairs)), or

-

remedy a breach of the tenancy agreement or any other
requirement in the Act that is not a duty provision (e.g. an order to
reimburse the landlord under section 79 for repairing damage
caused by the tenant), or

-

do anything else within VCAT’s power to order under section 472

-

do anything else within VCAT’s power to order under section 472.
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Remedy
Termination of
lease

Tenant

Landlord

The tenant may serve a notice of intention to vacate (with associated notice periods) for:
(14 days minimum notice)


landlord’s failure to comply with a VCAT order under section 212 (section 239)



three successive breaches of same duty by the landlord during a fixed term lease
(section 240)



receiving a notice to vacate because the landlord wishes to repair or renovate the
property (section 238)

The landlord may serve a notice to vacate and order for possession (with
associated notice periods) for:
(14 days minimum notice)


tenant’s failure to comply with a VCAT order under section 212 (section
248)



three successive breaches of the same duty by the tenant (section 249)

(60 days minimum notice and termination date is after fixed term)


(Effective immediately or any later date)


Application for
compensation for
outstanding loss or
damage after
tenancy has ended
(Section 210)

Blacklisting after
tenancy has ended

total destruction (i.e. by flood or fire) of the property, or if property are otherwise
unsafe or unfit for habitation (section 238)

need to repair or renovate the property (section 255)

(Effective immediately or any other specified date)


total destruction (i.e. by flood or fire) of the property, or if property are
otherwise unsafe or unfit for habitation (section 245)



malicious damage to the property or common areas (section 243)

Both parties may apply for compensation for outstanding loss or damage arising from a failure to comply either with the tenancy agreement or any duties

Liability related to family violence (Section 233C)
If VCAT has ordered the creation of a new lease agreement for reasons of family violence, it may also make an order apportioning any outstanding liabilities amongst the
responsible parties (i.e. the excluded person, protected person or any other tenants), including for damage to the property.

No equivalent provision for blacklisting landlords.

(Section 439E)
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Listing can only be made if tenancy has ended and tenant has either
breached the previous agreement or a specific duty (i.e. damage to
property), and money is owed to the landlord in an amount exceeding the
bond

Page 58 of 59

APPENDIX 7: Remedies for a breach of other applicable legislation
Source

Remedies

Public Health and
Wellbeing Regulations
2009

Building Regulations 2006

Enforced by local councils, who may:


inspect property to monitor compliance with requirements or investigate a possible breach or risk to public health



require alterations or improvements to be made to property or prescribed accommodation to achieve compliance with the legislation, or



impose modest penalties (up to 20 penalty units).

Enforced by local councils and persons authorised under the Building Act 1993:


for new building work, the Relevant Building Surveyor (RBS) has powers to enforce compliance with a building permit



for existing buildings, the Municipal Building Surveyor (MBS) and Chief Officer have powers to inspect safety or emergency installations



the MBS may serve an order on a building owner if they are of the opinion that the building is a danger to a person, or to property



an order may prohibit occupation of a building and require the owner to carry out works



non-compliance may amount to a breach of an occupancy permit or building permit



penalties of up to 600 penalty units apply for occupying a building in contravention of an occupancy permit, and up to 2,500 penalty units for failing to
comply with a building order



penalties of up to 10 penalty units apply for a breach of the Regulations (5 penalty units for fire safety provisions)

Compliance with electricity and gas safety requirements is monitored by Energy Safe Victoria.
Disability (Access to
Property - Buildings)
Standards 2010
(incorporated into the
National Construction
Code)

Enforced by local councils:


for new building work, the RBS has powers to enforce compliance with the building permit



councils are responsible for the administration and enforcement of occupancy permits in their municipal district



a person must not change the use of a building unless the building complies with the requirements of the Building Regulations (e.g. change a Class 1a building
into a Class 1b boarding house)

A person can also make a complaint to the Australian Human Rights Commission on the basis of discrimination in relation to accommodation.
Owners Corporations Act
2006

Breaches of a lot owner’s obligations under the Act are punishable through civil action at VCAT (i.e. an order that a party refrain from, or do, something)

Residential Tenancies
(Caravan Parks and
Movable Dwellings
Registration and
Standards) Regulations
2010

Local councils have powers to monitor compliance and make an order with the aim of achieving compliance with the legislation.

A modest pecuniary penalty otherwise applies for a breach of the model rules (up to $250)

Penalties of up to 20 penalty units apply for a breach of most requirements
Minister for Planning can close a caravan park for continuing or serious offences (section 523)
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