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1.

Executive Summary
The Metropolitan Fire & Emergency Services Board (MFB) makes this submission to assist
the Review of the Fire Services to understand the MFB and its potential to be a world class
fire and emergency service. The MFB works to the shared sector goal of a "sustainable and
efficient emergency management system that reduces the likelihood, effect and
consequence of emergencies."1 This submission addresses issues that would contribute to
improvements in the emergency management sector and to a reformed and more
successful MFB with a unified team operating to embedded values of respect, safety,
innovation and diversity.
This submission focuses on the best ways for the MFB to deliver services to the community
and to prevent, prepare for, respond to and recover from fires and emergencies. The MFB
and its staff have much to be proud of, and there are opportunities to retain the elements of
the current operating model that work while considering options for reform and
improvement.
The MFB knows that it can best serve the people of Melbourne and Victoria by working with
and alongside the Country Fire Authority (CFA), its staff and volunteers, and all other
stakeholders (including other services). The MFB also recognises that there is an important
role for unions, as employee representatives, in representing the interests of career
firefighters in Victoria.
In preparing this submission and in considering the Terms of Reference, the MFB has
considered realistic and pragmatic ways to improve the Victoria fire services, and in
particular the MFB, having regard to three key principles being contemporary and first-rate
governance, appropriate accountability, and excellent performance,
The MFB has a vision for a reformed MFB that sees:


improved health and safety for employees;



improved workplace culture for employees;



the MFB being more responsive to the needs of the community; and



the MFB being more agile and flexible in responding to major incidents, working
interoperably with the emergency services sector.

Given this, the MFB considers there are opportunities to achieve better outcomes for the
community, its staff, the sector and the Government in three areas:


Governance
the current arrangements are overly complex and confusing;



Accountability
accountability for decision making is diffuse and complex and should be clarified
so that accountability follows decision making; and



Performance
the MFB's performance can be improved if governance arrangements are changed
and industrial arrangements modernised so that the MFB is better able to exercise
the powers and functions provided in legislation.

1

Victorian Emergency Management Capability Blueprint 2015-2018.
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The MFB submits that with these changes the MFB can be more efficient and more
sustainable in achieving its statutory functions, its purpose and its role in the Victorian
Emergency Management Capability Blueprint 2015-2018. These changes would also lead
to changes to culture and workplace diversity, and would lead to improvements in respect,
cooperation and innovation within the MFB workforce.
Section 2 of this submission introduces the MFB, its history, its statutory framework and its
planning for the future. Section 3 addresses the industrial environment within which the
MFB operates and the need for workplace reform. Section 4 provides the MFB's view on
the problems with complexity in governance. Section 5 outlines issues with accountability.
Sections 6 to 9 address the specific Terms of Reference. Section 6 addresses the terms that
deal with operational responsibilities and community safety being (a), (c) and (d). Section 7
considers terms (b), (e), (f) and (g) dealing with the MFB, its people and the Careers
Firefighter Registration Board. Lastly, section 8 addresses term (h) and volunteerism.
Summary of Recommendations
The MFB has a vision for a more contemporary organisation that plays a greater role in
supporting interoperability and provides better community safety outcomes. To that end, the
MFB makes the following recommendations:
Recommendation 6

The MFB submits that it should be formally recognised as
having specialist incident management capability for Victoria in
the State Emergency Response Plan (See paragraph 6.1).

Recommendation 7

The MFB submits that the industrial arrangements should be
changed to allow for greater flexibility and interoperability (See
paragraph 6.2).

Recommendation 9

The MFB supports greater inter-agency planning and is
prepared to play a larger role in this (See paragraph 6.4).

The MFB contends there are advantages in having a strong and independent board. The
MFB is concerned about complexity in governance, and diffuse accountability and
recommends:
Recommendation 3

The governance arrangements should be revisited to ensure
that decisions made by all parties and the power exercised by
those parties is done so in accordance with Victorian
emergency management legislation (See paragraph 4.1).

Recommendation 4

There is an urgent need to clarify decision making
accountability, and to ensure that accountability for decisions
can be tracked and flows from the relevant exercise of statutory
power (See paragraph 5.1).

Recommendation 5

Consistent with their statutory duties and functions, the MFB
and the MFB Chief Officer must be able to make decisions in
relation to operational deployment, staffing, operational
appliances and equipment, location of fire stations, skills-based
training and compliance (e.g. workplace behaviour training),
amongst other things (See paragraph 5.2).

Recommendation 8

Consultation between the MFB and the United Firefighters’
Union of Australia (UFU) on firefighter and public safety and
related operational matters should occur under the
Occupational Health and Safety Act 2004 (OHS Act)
provisions, rather than as a result of industrial bargaining (See
paragraph 6.3).
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As detailed in Section 3, the MFB will work towards contemporary industrial arrangements
that are consistent with normal public sector values. The MFB will pursue opportunities for
more flexible deployment, flexibility in training, greater opportunities for lateral entry,
managing ill and injured workers and ensuring fitness for duty, and increased workplace
diversity. Accordingly this submission contains the following recommendations:
Recommendation 1

The MFB seeks to restore its relationship with its employees
and the UFU to one of a more contemporary nature. The
current industrial arrangements should be amended so that the
UFU will not unreasonably withhold or delay agreement in
relation to any proposed changes by the MFB (see paragraph
3.1).

Recommendation 2

To ensure the ongoing health and wellbeing of career
firefighters, the MFB must be able to test fitness for duty (See
paragraph 3.2).

Recommendation 10

To maintain contemporary capability and workforce practices,
the MFB must be able to recruit operational personnel laterally
(See paragraph 7.1).

Recommendation 11

To ensure that its workforce better reflects the community it
serves, the MFB must be able to provide for greater flexibility
and diversity for current and future staff (See paragraph 7.2).

Recommendation 12

Any introduction of a Career Firefighters Registration Board
must be aligned to the usual practices involved in professional
registrations, and not increase costs for the MFB and must
provide that the MFB is able to manage the conduct and
performance of employees (See paragraph 7.3)

The MFB considers that change needs to be considered in the context of what already
works well and in light of evidence and analysis, rather than on the basis of assertion or
because of historical practices. The MFB welcomes the opportunity to provide input into this
Review of the Fire Services and recognises the importance of the Terms of Reference.
2.

The MFB
The MFB is a statutory authority under the Metropolitan Fire Brigades Act 1958 (MFB Act)
and has a long and proud history dating back to 1891. The MFB has defined statutory
purposes including in relation to ‘fire safety, fire suppression and fire prevention services
2
and emergency response services in the metropolitan district.” The current MFB Board is
a skills-based Board with functions including providing for fire suppression and fire safety,3
"emergency prevention and response services in the metropolitan district",4 and assistance
in major emergencies in Victoria.5 The MFB Board is responsible for fulfilling the statutory
responsibilities of the organisation to provide the best outcomes for the community. The
MFB Board is subject to the general direction and control of the Minister who can give
written directions to the Board.6 The MFB Board is also subject to other important statutory
responsibilities, not least of which are its duties as an employer under the OHS Act.

2

Section 2(a).
Section 7(1)(a).
4
Section 7(1)(b).
5
Section 7AA(1).
6
Section 8 (1) and (2). The MFB also has obligations under the Public Administration Act 2004 (PA Act) which
imposes duties on 'public entities'. Under section 81 of the PA Act, the Board must, relevantly amongst other
things: act consistently with the functions and objectives of the public entity and with any document related to the
public entity's work program, for example, their business or strategic plan; inform the responsible Minister and the
relevant Department head of known major risks to the effective operation of the public entity and of the risk
management systems in place to address the risks; and unless prohibited from doing so by or under any law,
provide the Minister responsible for the public entity with any information relating to the entity or its operations
3
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The MFB has defined its purpose to be a world class fire and emergency service for
Melbourne and Victorians.7 The MFB manages and supports its employees, promotes
interoperability with other emergency services and contributes to the Government's vision
for the emergency management sector through the important work of Emergency
Management Victoria (EMV) and the Emergency Management Commissioner (EMC).
The MFB is required to contribute to the emergency management sector and provide a
culture of community focus, interoperability and public value.8 The MFB must comply with
standards from the EMC9 as well implement the Strategic Action Plan developed by the
State Crisis and Resilience Council.10 The MFB has a Chief Executive Officer responsible
for the overall running of the organisation. The MFB Act also provides for a Chief Officer
who has defined statutory responsibilities including for command and control of operational
personnel and attendance at fire and emergencies.11
The MFB's Corporate Plan 2015-201812 has been developed over the past six months and
represents the MFB's clear and demonstrable commitment and strategic response to
changes in the operating environment, including an ageing population, climate change,
changing community expectations, tighter economic conditions and increased threat levels
which require the emergency services to work together and assist each other.13 The MFB
recognises that this requires a new approach.
In many ways, the MFB is well placed to adapt to changes and to deliver exceptional
service, contribute to interoperability and to work seamlessly with others in the sector to
achieve the best for the community. The MFB has a high degree of public trust and has
been seen by others in the sector as a leader in fire safety for decades.
The MFB Chief Officer and technical operational experts have and continue to advocate on
fire safety issues. This work has been acknowledged by Coroners14 and includes:


the MFB's important advocacy work leading to the development of legislation
requiring domestic smoke alarms in homes from 1997;15



the MFB's forceful lobbying for the current level of fire protection systems in the
Burnley and Domain Tunnels;16 and



advocacy before the Coroner and within State and Local Government about
improved fire safety in rooming houses.17

that he or she requests. The PA Act also provides that the Board is accountable to the responsible Minister for
the exercise of its functions (s 85).
7
MFB, Corporate Plan 2015-2018: A world class fire and emergency service.
8
Section 7A.
9
Section 7AC.
10
Section 7AE.
11
Sections 32, 32AA, 32B, 32C, 56, 71, 72A, 87 and 93.
12
MFB, Corporate Plan 2015-2018: A world class fire and emergency service.
13
MFB, Corporate Plan 2015-2018: A world class fire and emergency service, p16-17.
14
See for example the Inquest Findings, Comments and Recommendations into Fire and Nine Death at Kew
Residential services on 8 April 1996 (Attachment 1) at p 339 where the State Coroner noted that the work of the
MFB was 'invaluable' and that the 'professional level of work [was] highly commendable [and] provided objective
and valuable assistance' and the Finding into Death with Inquest of Cheryl May Currie on 28 August 2015
(Attachment 2) at 132 where the Coroner commended the MFB's commitment to working with other agencies to
assist the vulnerable.
15
See the Community Care Common Standards under the Aged Care Act 1997 and Regulation 5.14 introduced
into the Building Regulations 1994. This requirement is currently referred to in Regulation 707 of the Building
Regulations 2006 and applies to residential buildings constructed after 1 August 1997.
16
As noted by the Coroner in the Inquest into the Burnley Tunnel Deaths on 23 March 2007, delivered on 30
January 2013.
17
See the Coroner's findings in the Inquest into the Death of Christopher Alan Giorgi and the Inquest into the
Death of Leigh Sarah Sinclair.
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The MFB has also led the way among the Australian fire services in urban community
engagement projects,18 and with emergency medical response (EMR) which was introduced
in Victoria in 1997. The MFB continues to lead in EMR amongst other Australian and New
Zealand fire services, and MFB personnel can be proud that they have saved at least 170
lives through this service. The MFB's efforts continue with the current work on the life and
property risk issues arising from the use of non-compliant cladding in the Lacrosse Building
in Docklands in 2014,19 leading to a recently announced investigation by the State Coroner
and submissions to a Federal Senate inquiry into non-compliant building products.
MFB staff have a high level of organisational competence in emergency management and
are well trained in the Australasian Inter-Service Incident Management System (AIIMS).
Operational staff fill positions in Incident Management Teams (IMTs) across Victoria and
interstate addressing all emergency hazards using the common AIIMS. MFB personnel held
positions in IMTs during the 2014 Hazelwood Mine Fire, working alongside CFA personnel
in these IMTs. Further, MFB staff assist in the State Control Centre and serve in IMTs during
bushfires, floods and other emergency events outside Melbourne.
MFB personnel are specialised in marine, rescue and other technical response skills in the
urban environment. The MFB's EMR capacity means that MFB personnel will be a state
resource in the event of a mass casualty incident while the MFB's specialist rescue skills
have been used in Victoria and interstate, including in the 1997 Thredbo landside in New
South Wales.
The MFB provides a broad and expanding range of services in Melbourne and in Victoria,
assisting other emergency services including the CFA during high profile campaign
incidents, and in shorter duration incidents. The MFB is an active participant and contributor
to both State and National specialist committees including Urban Search and Rescue,
Chemical, Biological, Radiological and Nuclear, State Road Rescue and Australasian Fire
Authorities Council (AFAC) Fire Investigation and Analysis working group, to name just a
few. MFB has supported secondments of its staff to other agencies including Department of
Justice and Regulation, Department of Premier and Cabinet, EMV, Victoria State
Emergency Service (VICSES) and CFA. The MFB maintains a number of international
connections via research projects, conference networking and training programs, having
representation with the Federal Emergency Management Authority, Asian Disaster
Preparedness Centre, New Zealand Fire Service and International Association of Fire
Chiefs.
The MFB is a leading proponent of interoperability. The MFB developed, commissioned and
fully funded the Craigieburn training facility which is now the Victorian Emergency
Management Training Centre (VEMTC) and is used as a resource for all emergency service
agencies.
3.

The MFB's Industrial Climate and Employment Arrangements
The MFB is committed to being a leading employer with a focus on:


effective consultation;



a highly engaged workforce with opportunities for challenging and interesting work
for all; and



workplace safety being fundamental so all MFB people are "Always Safe".

20

18

These include the Juvenile Fire Awareness and Intervention Program since 1998, work with CALD
communities since 2001, a Community Engagement Strategy since 2004, Home fire safety campaigns with the
CFA since 2007 and a Hoarding strategy since 2008.
19
See MFB Post Incident Analysis Summary.
20
MFB, Corporate Plan 2015-2018: A world class fire and emergency service, p 5.
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The MFB operates in a highly industrialised environment and is bound by a number of
enterprise agreements, including the Metropolitan Fire and Emergency Services Board,
United Firefighters Union of Australia, Operational Staff Agreement 2010 (Operational Staff
Agreement) and the Metropolitan Fire and Emergency Services Board, United Firefighters
Union of Australia, Assistant Chief Fire Officers Agreement 2010.
The MFB recognises and supports the UFU’s legitimate role in representing and advocating
the interests of its members.
However, the current industrial arrangements contain three features which impede the MFB
in achieving excellent performance in a sustainable and efficient way. These are:


the broad scope of the consultation clause;21



the effective right of ‘veto’ by the UFU of management decisions in relation to any
proposed change under the consultation clause;22 and



the ‘status quo’ provision in the dispute resolution procedure.23

There is a great deal of evidence to demonstrate the problems caused by the provisions in
the industrial agreements. For example, the independent 2007 report by Judge Gordon
Lewis (the Lewis Report)24 inquired into the circumstances surrounding the delays by the
CFA and the MFB to replace out-dated personal protective clothing. Judge Lewis found that
the UFU consistently took advantage of the wording of the enterprise agreement to
effectively veto any attempt to improve clothing and equipment. The Lewis Report
recommended that any future enterprise agreements entered into by the MFB and CFA with
the UFU not contain a power of veto for the UFU.25
Despite this recommendation, the effective power of veto over change has remained a
problematic feature of the MFB’s industrial arrangements. The MFB considers that these
arrangements have contributed to an adversarial work environment.
What needs to change?
The MFB intends to work towards a contemporary industrial agreement that will best serve
MFB staff and the community by ensuring the provision of world class fire and emergency
services in an efficient and sustainable way.26
The MFB will progressively pursue opportunities for more flexible deployment, flexibility in
training, greater opportunities for lateral entry, managing ill and injured workers and
21
In most other industrial contexts (including under industrial awards, enterprise agreements and under the
model consultation clause under the FW Act), an employer’s obligation to consult with employees relates to
where it proposes ‘significant changes’, or where a change will have significant effects on employees. In
contrast, the scope of the MFB’s obligation to consult under clause 13 of the operational staff agreement is far
broader, as it provides that consultation is required whenever the MFB "wishes to implement changes in matters
pertaining to (sic) employment relationship".
22
The UFU has a vital role in representing its members. However it is the MFB that has statutory functions and
responsibilities under the MFB Act. Central to these functions and responsibilities are the ability to control
fundamental aspects of management, such as the allocation, training and deployment of its workforce, acquisition
of equipment and appliances, and the building/commissioning of new stations. The industrial arrangements
currently allow, and have been used, to enable the UFU to effectively block change and make decisions in these
areas. There is no statutory obligation on the UFU to justify the use of its veto power on the basis that the
particular change is not consistent with the MFB’s functions under the MFB Act.
23
The dispute resolution process under the current operational staff agreement provides that the dispute
resolution process set out ‘applies to all matters arising under this agreement’ (clause 19.1) including ‘all matters
pertaining to the employment relationship’ (clause 19.1.2). If a dispute is initiated, the status quo must apply until
the dispute is resolved (clause 19.4).
24
Report on the processes to select new personal protective clothing for Victorian firefighters, published 28
February 2008 (Attachment 3).
25
The Lewis Report, p 6-7.
26
MFB, Corporate Plan 2015-2018: A world class fire and emergency service, p 30.
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ensuring fitness for duty, and greater workplace diversity to provide all current and future
staff of the MFB with fulfilling work and a respectful and innovative workplace.
The MFB recognises the potential of all MFB staff to contribute to the MFB becoming
recognised as a world class fire and emergency service of which they, and all Victorians,
can be proud. The MFB recognises that there are challenges in achieving this, notably:


an ageing workforce;27



a lack of diversity, where only 3.3% of the MFB's operational workforce is female;



may be unable to accommodate flexible working arrangements consistent with the
National Employment Standards (NES);



the difficulty for the MFB to adequately address workplace behaviour28 and
workplace culture issues;29



a growing cohort of long term sick and injured operational employees who are not
fit for operational duty, in circumstances where the MFB has been unable to obtain
UFU 'consent' to adoption of a policy to address this;30



an inability to effectively obtain lateral entry operational employees;31 and



no fitness for duty testing after initial recruitment.32

27

MFB, Corporate Plan 2015-2018: A world class fire and emergency service, p16-17. In 2009 -10, nationally
26% of all work-related injuries were incurred by workers in the 45-54 years age group, compared to 53% of MFB
employees (double the national average). See Worksafe Australia report Australian Work-Related Injury
Experience by Sex and Age, 2009-2010, published July 2012 at p 19.
28
The UFU has also sought to apply the terms of the Operational Staff Agreement to avoid legitimate disciplinary
processes in cases involving serious allegations of employee misconduct. In May 2015, the UFU sought to
restrain the MFB in the FWC from continuing with a disciplinary process under the MFB Act for an operational
employee, who was accused of forwarding pornographic, racist and otherwise inappropriate material. Despite
the existence of an established disciplinary process under the MFB Act, the UFU argued that termination of
employment could not occur until after the matter was re-litigated under the dispute resolution procedure in the
Operational Staff Agreement. The FWC granted the UFU’s application and restrained the MFB from continuing
with its disciplinary process. This decision, and the attendant media attention, directly undermined the MFB’s
disciplinary processes under the MFB Act, and only encourages a culture of avoiding discipline and
accountability.
29
Clause 26 of the Operational Staff Agreement provides that the parties will agree to an Employee Code of
Conduct with counselling and discipline outcomes. Despite recent attempts, the MFB and the UFU have not
been able to agree on a Code of Conduct.
30
The MFB’s Operational Support Group (OSG), which allows operational employees who are not fully fit to
perform operational duties to temporarily perform alternative duties, is at full capacity. This has meant that a
number of operational employees who are not fit to perform operational duties are occupying non-budgeted
positions within the MFB. However, the absence of a formal procedure has meant that while a number of these
employees may never return to operational duties, these employees do not vacate their operational positions.
31
The current recruitment model prevents a flexible or creative approach to lateral recruitment of operational
employees. The requirement that new operational employees complete all MFB training modules classifications
for each lower classification, and have minimum periods of service for certain classifications, provides a strong
disincentive to lateral recruitment. The current model provides no means of taking a flexible or creative approach
to the recognition of prior skill, training and experience. There is no operational reason to insist on such a
restrictive approach to recruitment. Removing these barriers would allow ‘cross fertilisation’ between, for
example, the CFA and the MFB, and would allow the implantation of knowledge and experience from one
organisation to the other. The limits on lateral recruitment will be increasingly problematic for the MFB as a large
proportion of operational firefighters approach the age of retirement. At as 30 June 2015:

20.85% of the MFB’s operational employees (a total of 393), have over 30 years of service, making them
eligible to retire. If retirement was to occur, it would be difficult for the MFB to adequately address this
demand;

the average age of operational employees is 46.6 years; and

891 operational employees are aged 50 or over.
32
The MFB UFU Operational Staff Agreement 2010 provides no basis for the MFB to require operational
employees to be assessed for their ability to perform safe firefighting tasks or physical aptitude.
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In addition, the MFB has a significant problem with unplanned leave,33 with the Victorian
Auditor-General's Office report into the management of unplanned leave among the
Victorian emergency services organisations finding that the MFB has “the poorest
unplanned leave performance, which has been caused by ineffective management of the
issue over the past decade”.34 That report noted that the operational staff agreement
contains provisions that constrain the MFB’s ability to effectively and efficiently implement
initiatives to manage unplanned leave and that the provisions in the agreement effectively
required that any change affecting MFB’s relationship with its staff be agreed upon by the
UFU. This has the potential to contribute to difficulty and delay in introducing reasonable
mechanisms to hold firefighters, and their managers, accountable for personal unplanned
leave that is not justified by illness or injury.35 The MFB's attempts to work collaboratively
with the UFU in this space have been frustrated significantly.
The current industrial arrangements do not refer to ‘culture’. In contrast, clause 11.2 of the
South Australian Metropolitan Fire Service Enterprise Agreement 2014 contains a clause
referring to a "culture of continuous improvement", that aims to "contribute to a Workplace
culture that encourages employees to maintain a clear resolve of being held in the highest
regard as a modern, motivated, progressive and professional Fire Service which is
responsive to the evolving needs of the South Australian community." Unfortunately the
MFB’s industrial arrangements seem antiquated in comparison.
The MFB considers that accountability and the management of employee performance and
conduct are essential elements of a strong workplace culture in any public sector
organisation that reflects the Code of Conduct for Victorian Public Sector Employees. This
is particularly important for a command and control organisation such as the MFB.
The MFB has not been able to achieve the culture of employee discipline and accountability
that it considers desirable because of industrial-related constraints. Even simple measures
such as a policy on appropriate internet use, found in many modern workplaces, have had
to be abandoned because consent was not provided.
The MFB's view is that the potential for the MFB to have a modern, progressive workplace
culture has been severely diminished by current arrangements. The Fair Work Commission
(FWC) has noted that:
Ultimately, what works for a given workplace is a matter for the workplace guided
by the minimum requirements set out in legislation or instruments such as a
Modern Award. There is a recognition in those things, as well as in the
authorities of this Commission and the Courts that not only are employees
entitled to know about and discuss possible change, but employers are entitled
to implement change. While it is possible there are workplaces where an
“agreement-to-change” model could be successfully implemented for the mutual
benefit of the corporation as much as its employees, and for its external
customers or stakeholders as much as its internal ones, the MFB is not one of
them. The evidence is that agreement often cannot be reached and that
impasses are frequent for opaque reasons. There is no evidence that the
constructive and supportive culture that would be required to allow success

33

The MFB’s average time lost for all operational and non-operational staff (125.6 hours per FTE) also compares
unfavourably with other state fire services’ being significantly higher than those fire services with comparable
public performance information—Tasmania (41.8, sick leave only) and South Australia (101.8, sick and carer’s
leave) – see Victorian Auditor-General’s March 2013 Report, Management of Unplanned Leave in Emergency
Services, p 24.
34
Victorian Auditor-General’s March 2013 Report, Management of Unplanned Leave in Emergency Services, p
viii.
35
Victorian Auditor-General’s March 2013 Report, Management of Unplanned Leave in Emergency Services
noted at p 22 that “Management decisions concerning staff can only be implemented with agreement of the UFU
due to provisions in the enterprise agreement between MFESB and UFU. Consequently, managers experience
difficulty and delays in progressing operational and administrative improvements.” Further, the report noted at p
26 that “The agreement contains provisions that cause difficulty and delays for MFESB in implementing initiatives
to manage personnel unplanned leave in a way that is effective and efficient.”
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with an “agreement-to-change” model is in place, or has any prospect of being in
36
place. (emphasis added)

3.1

Recommendation 1: The MFB seeks to restore its relationship with its employees and
the UFU to one of a more contemporary nature. The current industrial arrangements
should be amended so that the UFU will not unreasonably withhold or delay
agreement in relation to any proposed changes by the MFB.
MFB operational personnel must be fit and able to carry out their role, both to fulfil the
MFB's function and to ensure that injuries are reduced. The MFB must be fully able to meet
its statutory duty to eliminate and/or reduce risks to health and safety37 by understanding
who is, and who is not, able to perform various operational tasks. Currently, the MFB is
prevented from doing this because it is limited from testing for fitness for duty.

3.2

Recommendation 2: To ensure the ongoing health and wellbeing of career
firefighters, the MFB must be able to test for fitness for duty.

4.

Governance and Complexity
The MFB has a clear understanding of its statutory roles and the MFB's part in the broader
emergency management sector. When the MFB is able to properly exercise its decisionmaking powers, it does so cognisant of its important responsibilities, its duties to its staff and
to the sector and its obligations to the community that it serves.
The MFB has a vision for a reformed and more successful organisation, one where
operational and non-operational staff are supported to achieve change and to provide a
world class fire and emergency service to the Victorian community. The MFB Board
members understand their fiduciary duties to serve the objects of the governing legislation.38
It is the MFB's position however that there is confusion within the sector because of the
complex governance arrangements that sit over and around the decisions of the MFB.
The complexity in existing governance arrangements arises from:


the effective power of veto in the industrial arrangements that has been used
without legitimate reason to interfere with and impede the MFB's prerogative on
commercial and operational matters, at significant cost to the MFB. This has been
upheld by the FWC and its predecessors; and serves, in the MFB’s view, as an
impermissible interference by a Commonwealth body with a Victorian statutory
authority seeking to meet Victorian statutory functions and duties; and



the complexity in the arrangements in the sector. The MFB is subject to an
extraordinarily large number of plans, initiatives and documents.39 The MFB's
position is that many of these documents and plans are necessary, but some
overlap, while others are too prescriptive or are too general and omit important
details.

In 2010 the Victorian Bushfire Royal Commission referred to the problems of ambiguity in
responsibility and accountability.40 The MFB contends that, unfortunately, many of the
36

See Metropolitan Fire & Emergency Services Board [2014] FWC 7776 at [208].
Section 21 of the OHS Act.
38
Bennett v Board of Fire Commissioners of New South Wales (1967) 87 WN (Part 1) (NSW) 307 (Attachment
4).
39
These include the Emergency Management Strategic Action Plan 2015-2018, the Fire Services Reform Action
Plan, the Emergency Management Manual Victoria, the Victorian Emergency Management Capability Blueprint
2015-2018, the Monitoring and Assurance Framework for Emergency Management established by the InspectorGeneral for Emergency Management, Victoria's Emergency Management Long Term Communications Plan, the
State Emergency Response Plans and the various sub-plans, protocols from EMV, Incident Management
Procedures from the EMC, Standards from the EMC, inter-agency Memoranda of Understanding, Critical
Infrastructure Plans, the Information Interoperability Blueprint and others.
40
See the Final Report of 2009 Victorian Bushfires Royal Commission at 10.2.1.
37
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reforms introduced after the Royal Commission which were designed to improve
interoperability and improve response to major incidents have had the effect of confusing
arrangements for decision making because of complexity, overlap and a lack of
understanding of the respective statutory responsibilities and roles of the parties.
Historically, the responses to consultation have been to add further committees and groups.
This has created a multiplicity of committees. As an illustration of this complexity, the
diagram contained in Appendix A shows how decisions that sit with the MFB Board and/or
the Chief Officer are circumscribed by other government bodies, committees and
consultation arrangements, including the foreshadowed Board of Reference, the ambit of
which is currently unclear.
The MFB submits there are advantages for the Government in having a strong and
independent Board which, conscious of its important statutory functions and duties as
outlined above, can apply its collective skills and expertise to ensure that the MFB fulfils its
functions in a transparent and safe way. As noted earlier, history shows that the MFB has
been an important advocate for fire safety, but not all of the matters mentioned above were
41
politically palatable when first advocated for by the MFB. However, the MFB contends that
in each case the MFB's thought leadership and reforms, supported by the Board, have
saved lives and improved the emergency management sector. The MFB will continue to
support and develop fire and emergency prevention and preparedness initiatives.
In 1994, a Report of the Public Bodies Review Committee42 recommended that the MFB
remain a statutory authority,43 and that no change was needed unless the organisation was
unable to respond to community needs.44 That report recommended that the MFB Board
"must be allowed to function independently under its own legislation, imposing on Board
members the duties of responsibility and care in the exercise of their duties that are required
in this multi-million dollar service to the Community".45
The MFB endorses these comments from 21 years ago as still relevant today. The MFB
also refers to the commentary in the Commonwealth Government's 2003 Review of
Corporate Governance of Statutory Authorities and Office Holders, known as the Uhrig
Report, which noted that:


governance boards should be utilised in statutory authorities only where they can
be given the full power to act;46



similar to a board in a public company, a governing board in a statutory authority
can only perform a governance role effectively when it has the full power to act,
including the freedom to determine strategy and direction. To get the best from
boards in the public sector, the governance arrangements must create an
environment for boards to perform their roles with critical thought, objectivity,
wisdom, authority and the ability to exercise judgement;47 and

41

See footnotes 15-17 above.
Report into the Metropolitan Fire Brigades Board: 33rd report to the Parliament, Parliamentary Paper 1992-94,
no. 76.
43
Report into the Metropolitan Fire Brigades Board: 33rd report to the Parliament, Parliamentary Paper 1992-94,
no. 76 at vii.
44
Similar reasoning was adopted in the Government of South Australia 2014 report entitled Governance in the
Public Sector: Review of South Australian Boards and Committees, where it was noted on page 19 that one
criterion that could be considered if abolishing a board was the impact on community confidence.
45
Report into the Metropolitan Fire Brigades Board: 33rd report to the Parliament, Parliamentary Paper 1992-94,
no. 76 at p 110.
46
2003 Review of Corporate Governance of Statutory Authorities and Office Holders (Uhrig Report),
Recommendation 3 at p 12.
47
2003 Review of Corporate Governance of Statutory Authorities and Office Holders (Uhrig Report) at p 34.
42
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when a board is not able to properly exercise its governance role, not only will it be
unable to provide effective governance, but it also introduces an additional layer of
participation in the governance framework, potentially clouding accountabilities.48

These findings and observations about the role of statutory authority boards are referred to
because, in the view of the MFB, there is unnecessary complexity in the governance
arrangements in the sector and the potential for confusion. The MFB has not always been
able to govern the organisation as it sees fit to achieve its statutory objectives, to be nimble
and respond to changes in the operating environment or to be as efficient as it could be.
The MFB considers that the complexity of governance arrangements affecting the MFB
results in:


inefficiencies;



an inability of the Board, the Chief Officer and the Executive to make decisions in
accordance with the MFB's statutory responsibilities; and



a lack of accountability for decision makers and influencers outside the MFB.

4.1

Recommendation 3: The governance arrangements should be revisited to ensure that
decisions made by all parties and the power exercised by those parties is done so in
accordance with Victorian emergency management legislation.

5.

Accountability, Performance and Community Safety
The complex and diffuse nature of decision making in the emergency management sector
referred to above means that the current arrangements are a complicated hybrid where
accountability does not always sit with the decision maker or makers. The MFB contends
that the accountability for any failures of the MFB has the potential to be very 'cloudy' to
adopt the term from the Uhrig Report.
It is the MFB Board, the MFB Chief Executive Officer and/or the MFB Chief Officer who
have to answer to external regulators including WorkSafe, the Parliament, the Coroner, the
Inspector General of Emergency Management or in inquiries such as the Hazelwood Mine
Fire Inquiry. The MFB must, as it should, account for how MFB personnel respond to any
incident, whether they did so safely and the outcomes for the community. MFB Board
members and the Executive of the MFB can be personally criminally prosecuted under the
OHS Act. Rarely however are the roles of central agencies such as EMV (or its predecessor
the Office of the Emergency Services Commissioner) examined, and the role of the UFU
and its power of veto arrangements have almost never been scrutinised in external
49
reviews. Further, in some cases, the MFB has not been in the position to give evidence
about its own practices and decision makers have relied on statements from others about
what the MFB does or does not do in relation to matters such as firefighter safety.50
Along with the noted increase in the layers of governance affecting decisions of the MFB
over the last decade, there have been increased community expectations and scrutiny
regarding the delivery of services by emergency service organisations.51 Almost all major
emergency events in Australia today are seen as a failure of an emergency service and it is
common for the chief operational head to be singled out for criticism, by the media, during
the inquiry or in any findings of the inquiry.52

48

2003 Review of Corporate Governance of Statutory Authorities and Office Holders (Uhrig Report) at p 40.
A rare exception was the Lewis Report.
50
See the findings criticising the 'fire services' in relation to occupational health and safety in the Hazelwood
Mine Inquiry Report 2014 where the Board of Inquiry members had not heard relevant evidence from the MFB
and cited evidence from CFA, the UFU and the EMC.
51
MFB, Corporate Plan 2015-2018: A world class fire and emergency service, p 17.
52
Wilkins, R (2010) Federalism and the emergency services: paper developed from a speech presented at the
AFAC/ Bushfire CRC 2009 conference. Australian Journal of Emergency Management 25, p 3-6
49
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The disconnection between the accountability of a Chief Officer and their ability to make
decisions was noted in the 2009 Victorian Bushfire Royal Commission, in relation to both
CFA and the then Department of Sustainability and Environment:
It became apparent to the Commission that the CFA Chief Officer and the DSE
Chief Fire Officer were not at a suitable level within their organisations,
potentially affecting the level of influence they were able to assert in comparison
with the level of responsibility they bore for their agency’s performance on 7
February.53

5.1

Recommendation 4: The MFB submits that there is an urgent need to clarify decision
making accountability, and to ensure that accountability for decisions can be tracked
and flows from the relevant exercise of statutory power.
The MFB submits that, if able to act in accordance with its statutory functions and
responsibilities, the MFB Board and its executive can progress towards changes in the MFB
that will make it more efficient and sustainable and that this will lead to improved
performance. The MFB should be properly accountable for the decisions it makes and
controls, but should not be held responsible for the outcome of decisions where the decision
making was diffused.
What is the effect on community safety and performance?
The MFB contends that the organisation is not operating as a contemporary and efficient fire
and emergency service because of the industrial arrangements, which prohibit the
appropriate decision makers from making decisions in the community’s interest. Of greatest
concern to the MFB is where the industrial arrangements have the potential to affect or
actually does detrimentally affect, public safety and operational performance.
An example of a poor community safety outcome occurred in January 2014, when the MFB
was delayed in deploying MFB pumper trucks to assist Ambulance Victoria during the
summer heat wave. The MFB had to apply to the FWC before concessions were made.
However, this action still created a delay in the MFB being able to provide increased
54
emergency response assistance.
The MFB Chief Officer, consistent with his or her statutory function, should be able to
determine the level of staffing required to meet community needs. For example, on extreme
or code red fire danger days the MFB should be able to maintain greater resource levels in a
state of readiness. This flexibility in resource levels must be agile enough to meet State
requirements including for “out of scale” events.55 The current prescriptive arrangements
mean that the Chief Officer cannot exercise judgement or skill in determining the resourcing
required at any time.56 The current fixed crewing levels in the Operational Staff Agreement
have not been determined based on the MFB's assessment of organisational need or
community risk, but rather were fixed as a result of industrial bargaining. The lack of
flexibility in crewing and appliance availability represents both an actual cost and an
opportunity cost, due to the missed opportunity for operational employees not required to be
on crew at a particular time to undertake other productive work.
The MFB and the MFB Chief Officer should be able to choose operational appliances,
provided that they perform consultation under safety legislation as other employers are
required to do. The MFB purchased a Bronto Telesquirt Appliance for $1.5 million in 2012.

53

See the Final Report of 2009 Victorian Bushfires Royal Commission at 10.2.2. Notwithstanding these
comments the Royal Commission was very critical of both officers for a range of operational failures.
54
See Metropolitan Fire & Emergency Services Board [2014] FWC 7776 at [94].
55
Bearman et al, “The Problems of Maintaining Effective Teamwork during Out-of-Scale Events” (2013) Bushfire
CRC.
56
Schedule 2 of the MFB UFU Operational Staff Agreement 2010. Minimum crewing levels require a
complement of 270 personnel to staff all brigade appliances including 5 on shift Commanders and 3 ancillary
personnel.
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The Bronto has been used by firefighters in New Zealand since 2005,57 in South Australia
since 2011 and in the Northern Territory since 2013.58 The UFU has used its veto power to
prevent the MFB commissioning the Bronto or training MFB firefighters on it.59 As such, the
MFB's Bronto has been sitting idle in Victoria apart, from one use in 2014. It was used
during the 2014 Hazelwood Mine Fire when South Australian firefighters had to travel to
Victoria to operate the Bronto.60
The MFB should also be able to relocate fire stations to improve response efficiency. As an
example, the MFB was blocked from doing so in Northcote when the UFU withheld consent
and agreement could not be reached to 'allow' the MFB to purchase the site.61
The MFB should be able to use external trainers and different training methods to provide
the very best training available for operational and non-operational staff to enable them to
fulfil their, and the MFB's, potential. Training for breathing apparatus62 and operational
exercises have either been delayed or vetoed entirely.63
The MFB should also be able to introduce workplace behaviour training and, as with other
employers, determine the content and form of that training. The MFB sought to introduce
specific training in October 2014, after consulting with a diverse range of stakeholders since
April 2013. The UFU raised a dispute under the industrial arrangements, insisting that face
to face learning be used rather than online learning. The dispute is still unresolved 2 years
after consultation started, as the MFB must consult on the selection of the external
provider.64
5.2

Recommendation 5: Consistent with their statutory duties and functions, the MFB
and the MFB Chief Officer must be able to make decisions in relation to operational
deployment, staffing, operational appliances and equipment, location of fire stations,
skills-based training and compliance (e.g. workplace behaviour training), amongst
other things.

6.

Operational Responsibilities and Community Safety
Term of Reference (a) An assessment of the resourcing requirements necessary to
ensure Victoria is appropriately equipped and fire ready, (c) The interoperability
between the CFA and MFB and (d) The interoperability across fire agencies
responsible for preventing and suppressing all types of fire in Victoria, whether on
public or private land
The MFB's purpose is to be a world class fire and emergency service for not just those in
Melbourne, but for all Victorians. The MFB has highly trained and committed operational
personnel and can serve as an expert incident control agency, with specialist technical
response roles and capacity to respond to all threats and events state-wide, supporting
other emergency management agencies.

57

Where they have 18 in operation: see Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB
Exhibit 27 and 28 at [82]-[83].
58
Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB Exhibit 27 and 28 at [82]-[83].
59
If the Bronto was unsafe or otherwise unsuitable, the UFU and operational staff could utilise the provisions of
the OHS Act to seek WorkSafe intervention in order to ensure it was safe. However, the UFU is not required to
exhaust options under Victorian legislation before relying on its power of veto.
60
Evidence was given to the Fair Work Commission last year by a senior operational staff member that:
"Consultation certainly has a role, but the ultimate decision on important operational issues such as the
replacement of appliances which are ending their life-span should be made by the organisation, not the union. If
issues are identified with the commission of an appliance, the MFB has the statutory responsibility to eliminate or
minimise risks to health and safety. Every step of this process should not be dictated by the union through the
consultation process." See Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB Exhibit 27
and 28 at [133].
61
Metropolitan Fire & Emergency Services Board [2014] FWC 7776 at [93], Exhibit MFB 55, Appendix D – Issue
regarding relocation of Northcote fire station.
62
Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB Exhibit 25 and 26 at [201]-[237].
63
Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB Exhibit 25 and 26 at [15]-[16].
64
Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB Exhibit 55, Appendix S.

page 14

The MFB considers that the MFB can serve the State of Victoria as a 365 days per year,
24/7 State resource that can:


provide expert trained personnel to serve in IMTs;



provide technical experts;



provide technical equipment;



assist with community engagement; and



provide operational support;

for all hazards and all emergencies.
6.1

Recommendation 6: The MFB submits that it should be formally recognised as having
specialist incident management capability for Victoria in the State Emergency
Response Plan.
The MFB, in providing this service would:


provide greater community safety outcomes;



assist an interoperable emergency management sector;



enable greater skilling of MFB personnel and provide more fulfilling careers; and



achieve the aims of the Victorian Emergency Management Capability Blueprint
2015-2018.

The MFB will be best placed to achieve this vision if the industrial arrangements can be
modernised to allow more efficient and flexible deployment of MFB personnel outside the
metropolitan district. These changes would reduce costs to the State. Modernisation of the
current arrangements would also ensure the MFB was more efficient, better equipped and
readily available to serve the Victorian community.
6.2

Recommendation 7: The MFB submits that the industrial arrangements should be
changed to allow for greater flexibility and interoperability.
The MFB contends that the consultation arrangements in the OHS Act are the appropriate
mechanism for consideration of the safety implications of any proposed operational or other
change. The MFB will progressively work towards replacing the current power of veto
provisions in industrial agreements with a view to using these legislative consultation
provisions when implementing change.
These provisions are appropriate. They apply to all Victorian employers and were described
in the Maxwell Report into Victoria's safety legislation in 2004 as follows:
Consultation is not the same as, and does not require, consensus or agreement.
What it must involve, however, is dialogue between the parties to the
consultation. Dialogue means (at least):


a two-way exchange of information and views;



a consideration by the party required to consult of the views
expressed by the other party; and
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those views being taken into account before action is taken, or a decision
65
made.

The MFB submits that consultation should not be predicated on safety issues and that
safety is too important to be left to the industrial arena. This view was reflected in the
significant report by Lord Robens, which is widely seen as the origin of modern health and
safety thinking:
There is no legitimate scope for ‘bargaining’ on safety and health issues, but
much scope for constructive discussion, joint inspection, and participation in
66
working out solutions...

Industrial arrangements which delay decisions and require the intervention of the FWC do
not provide for the efficient deployment of emergency service resources to serve community
needs.
The MFB welcomes reform that leads to the organisation moving progressively towards
contemporary workplace arrangements that are consistent with normal public sector values
and best practice consultation on safety issues under the relevant safety legislation.
6.3

Recommendation 8: Consultation between the MFB and the UFU on firefighter and
public safety and related operational matters should occur under the OHS Act
provisions, rather than as a result of industrial bargaining.
The MFB considers that there is a need for enhanced inter-agency planning. This could be
auspiced by the EMC or EMV, and the MFB is keen to play a leading role, particularly in
relation to critical infrastructure or fire events where the MFB's expert incident management
capability can assist the State. The MFB therefore welcomes opportunities for the MFB to
play a leading role in inter-agency planning.
The MFB is also addressing issues arising from new risks in the built environment, for
example through the use of non-conforming building products,67 including in particular noncompliant aluminium cladding such as that used in the Lacrosse Docklands building.68 The
MFB has and will continue to share its learnings about new risks and what that means for
operational response and firefighter safety with the CFA, and with other agencies in the
sector to enable Victoria to be ready to address those risks.
The MFB has always been an early adopter of interoperability and is committed to
interoperability with the CFA and with other fire and emergency service agencies. The MFB
always prefers, where it is consistent with the MFB's duties under the MFB Act and the OHS
Act, to standardise arrangements with the CFA and other agencies provided that:


the relevant arrangements are scaleable depending on resourcing and
organisational requirements;



the MFB is able to participate in discussion about interoperability at the earliest
possible stage; and



the costs of interoperability are appropriately shared.

The MFB is committed to supporting inter-agency planning and interoperability, within a
framework that delivers on the objectives of the important statutory responsibilities the MFB
has on service delivery, safety and accountability.

65

Maxwell, Occupational Health and Safety Act Review, (Maxwell Report), March 2004 at [923].
Robens, A. (Lord), Report of the Committee on Safety and Health at Work, 1970 – 72, London, HMSO, Cmnd
5034, 1972, p 21 [66].
67
See the Senate Economics References Committee Inquiry into Non-conforming Building Products - MFB
Submission.
68
See the MFB Post Incident Analysis Summary.
66
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The MFB contends that the MFB and CFA should move to make their operational training
more uniform, using more efficient training methods and making the best use of VEMTC.
This will lead to more efficient use of training resources and improved interoperability
between personnel working together on firegrounds and at emergencies.
The MFB therefore welcomes opportunities for greater interoperability.
6.4

Recommendation 9: The MFB supports greater inter-agency planning and is prepared
to play a larger role in this.

7.

The MFB, its people, management and the best way for the MFB to serve its purpose
Terms of Reference (b) How CFA and MFB staff can be best supported in protecting
communities, taking into consideration operational needs, as well as Occupational
Health and Safety best practice and best training methods, (e) CFA and MFB
management structures and management work practices, (f) Enhancing workplace
culture, including fostering greater respect and cooperation between management
and its workforce, as well as enhancing workplace innovation and diversity and (g)
Options for the establishment of a Career Firefighters Registration Board
The MFB considers that the best way to support staff to safely undertake their roles to
protect the community is for the MFB to be a well-managed and well-run fire and emergency
service focused on its statutory duties, with modernised workplace arrangements that
reinforce respect and accountability.
The MFB, through the Corporate Plan,69 will work to implement change to:


reduce injury and illness through the introduction of fitness for duty testing;



improve diversity and flexibility arrangements;



introduce change to lead to a more diverse, open, innovative and respectful
culture;



enable efficient use of current resources; and



provide better training, better equipment and better resources to current staff
because of increased efficiency.

The MFB recognises that the current industrial arrangements will need to change to allow
these changes to occur.
The MFB is proud of its staff and contends that they should be supported with better
training, excellent welfare support, opportunities for flexible work and the ability to work at all
times in an innovative and respectful culture. The MFB needs to maintain the capability and
capacity to deliver its services. The MFB has an ageing workforce with a diverse range of
skills. Careful workforce planning is required to ensure that the MFB maintains the right
skills and capabilities and is more representative of the communities it serves.70
The MFB supports its staff through welfare and support systems, and recognises the
inherent stresses the operational staff face in their roles. The MFB also recognises the
benefits of diversity in the workplace and flexible working arrangements. The MFB
endorses the comments of the Fair Work Ombudsman, who has noted that:
Flexible work practices can deliver benefits to both employers and employees.
They can lead to greater job satisfaction and help attract and retain skilled and
valuable staff. Flexibility in the workplace may also improve productivity and
69
70

MFB, Corporate Plan 2015-2018: A world class fire and emergency service.
MFB, Corporate Plan 2015-2018: A world class fire and emergency service, p 19.
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efficiency by helping maintain a motivated workforce with reduced staff turnover
71
and absenteeism.

The MFB contends that for MFB personnel to be able to perform at their best and to address
future challenges, including delivering on change required to enable sector reform and
achieving a sustainable position, it is critical that the MFB unlocks the capacity and
capability of its operational workforce through influential leadership. For the MFB to
reposition its leadership of the organisation it must develop stronger engagement,
accountability and authority with its workforce.
The MFB could access additional first-rate operational personnel were it better able to
recruit laterally. The Chief Officer gave evidence to the FWC that:
There are a whole range of great benefits associated with the ability to employ
firefighters from other organisations. At the forefront is sector reform. Allowing
cross fertilisation between, for example, the CFA and the MFB would allow the
implantation of knowledge and experience from one organisation to the other.
Certainly, consideration would need to be given to familiarisation/ orientation
training, as there are differences between the organisations, but much of what
we do is the same. Competencies should be recognised and credits given for
learning and experience acquired outside of the MFB… the current model
provides no means of taking a flexible or creative approach to the recognition of
prior skill, training and experience. There is no operational reason to insist on
such a restrictive approach to recruitment. …. The limits on lateral recruitment
will be increasingly problematic for the MFB as a large proportion of operational
firefighters approach the age of retirement)... There are 374 employees who
have between 26 and 30 years of service, and we need to factor this into our
future workforce planning as well.72

7.1

Recommendation 10: To maintain contemporary capability and workforce practices,
the MFB must be able to recruit operational personnel laterally.
The MFB has a responsibility to ensure workforce planning is agile and considers changes
in supply and demand for labour. In addition, the MFB wants to attract a more diverse range
of racial, ethnic, cultural backgrounds and more women to work for the MFB. The
Operational Staff Agreement perpetuates the ‘model’ home-grown, full-time operational
employee, and makes it nearly impossible for the MFB to accommodate employee diversity
or flexible working arrangements. The MFB has considerable difficulty in accommodating
requests for flexible working arrangements in accordance with its statutory obligations under
the Fair Work Act 2009 (FW Act) and the UFU has not been amenable to 'consenting' to
change these arrangements.
The MFB notes that it may be unable to accommodate flexible working arrangements
consistent with the National Employment Standards and the Equal Opportunity Act 2010.
The MFB is progressing a Women's Employment Action Plan but ultimately without a
change in the rostering arrangement and changes in the industrial arrangements to allow for
greater flexibility and part-time work, the MFB recognises that it will be very difficult for the
MFB to attract and retain increased numbers of female operational staff.

7.2

Recommendation 11: To ensure that its workforce better reflects the community it
serves, the MFB must be able to provide for greater flexibility and diversity for current
and future staff.
The MFB wants to move progressively towards contemporary industrial arrangements.
There are obvious benefits to the community, the Government, the sector and very
importantly to MFB staff in taking these steps. They include:

71
72

Fair Work Ombudsman, Best Practice Guide: Use of individual flexibility arrangements (July 2015), p 1.
Metropolitan Fire & Emergency Services Board [2014] FWC 7776, MFB Exhibit 7 and 8 at [91].
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reduction of injury and illness, and subsequent reduction in WorkCover premiums
and costs;



improved access to operational roles for women;



a more diverse and open culture with greater respect and cooperation, and
innovation;



continued first rate operational performance by fit, trained, motivated and able staff
despite the ageing of the workforce; and



better staff engagement and opportunities for all staff.

It is the strong view of the MFB that the changes recommended will benefit MFB employees,
both current and future and therefore benefit the organisation, the sector and the
community.
The MFB notes that while the Terms of Reference refer to a Career Firefighters Registration
Board, the detail of the proposal is not known. No such Board exists in other states or
territories in Australia. Therefore the MFB's comments on this Term of Reference are
necessarily general.
While there is increasingly a move to national registration arrangements in professions,73 the
MFB notes that, generally, professional boards exist where:


there is a defined profession with rules of professional conduct, accreditation to
industry standards and reaccreditation and compulsory continuous education
required;



the relevant Registration Board is mostly independent from the employer and the
employees and contains experts in law, the relevant discipline as well as
community representatives;



the Registration Board allows for accreditation of lateral entrants;



there may be disciplinary outcomes for complaints from members of the public or
other stakeholders about conduct; and



there is a procedure for deregistration.

These arrangements are uncommon in the emergency services sector. As an example,
paramedics are not subject to registration by a professional board.
The MFB can foreshadow that there may be difficulties with implementing elements of the
'usual model' for MFB operational staff.
The MFB would consider further discussion and debate on the issue on the understanding
that the MFB's position is that:


it would be inefficient if the MFB were to be responsible for the cost of the
Registration Board or the registration fees for employees; and



the MFB must, as the employer in a command and control based organisation,
retain responsibility for managing the performance and conduct of employees.

73

See Fire Protection Association Australia Fire Protection Accreditation Scheme (FPAS) (July 2013); Australian
Health Practitioner Regulation Agency, National Engineering Register, and Professions Australia Blueprint for
National Registration of the Professions (April 2006).
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7.3

Recommendation 12: Any introduction of a Career Firefighters Registration Board
must be aligned to the usual practices involved in professional registrations, and
must not increase costs for the MFB and must provide that the MFB is able to
manage the performance and conduct of employees.

8.

Volunteerism
Term of Reference (h) The best mechanism to provide support for volunteer fire
brigades and to ensure their viability in providing emergency services
The MFB supports the principle of volunteerism and recognises the important work that
volunteers do. Some MFB staff volunteer with other emergency services, and the MFB
supports their efforts. The MFB is committed to working with agencies such as CFA to
ensure that the service provided by operational staff and operational volunteers to the
community is the best it can be.
The MFB is prepared to explore volunteer roles in the MFB in the area of community safety.
The MFB welcomes any recommendations from CFA, the Volunteer Fire Brigades Victoria,
the VICSES or from this Review as how the MFB can better facilitate volunteerism in the
emergency services sector.

9.

Conclusion
The MFB welcomes discussion on this document and on the MFB's experiences and
recommendations, and thanks the Review for the opportunity to make this submission.
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Appendix A

MFB Governance & Decision Making Diagram
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this: defendant's application to set aside the originating

summons is overruled, with costs.

Defend"int's OPPticatio?I to set aside originating summons overruled
with costs.

Solicitors for the applicant (defendant); Philip Matoz, I & Co.
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Statutory Bo@rd-Board member elected by members of trade union-Whether
bodyd member's duty to union or to board-Fire Brigades Act, 19091965, ss. 8, 9,
The Board of Fire Commissioners of New South Wales, constituted under
the Fire Brigddes Act, 1909-1965, comprises a president appointed by the
Governor (s. 8) and four other members elected respectively as follows: one
.

I

,

by the councils of the municipalities and shires to which the Act applies;
one by the insurance companies; one by the volunteer firemen; and one by
the permanent firemen who are members of the New South Wales Fire Brigade
Employees' Union (s. 9).
During 1966 the union made an application for a new award t. o the industrial
Commission, and the Commission's decision was delivered in June 1967. At
this time two of the board members were members of the union, B. , who had
been elected by the permanent firemen, and F. The finance committee of the
board comprised the president and two other members, not including either

,

B. or F.

The finance committee met on 9th August, 1967, to consider whether to

appeal from the Commissioner's decision to the Full Industrial Commission
and, in the light of counsel's opinion as to the prospects of such an appeal,
resolved to recommend to the board that an appeal be instituted. On 23rd
August, 1967, the board met to receive and consider this recommendation.
B. asked whether the finance committee's recommendation was made on counsel's

advice, and if so, whether such advice would be made available to him. The
firesident said he would make collnsel's advice available to B. only on all

undertaking that its terms would not be disclosed to the union. This undertaking B. declined to give. In due course the board resolved by a three-two
vote to adopt the finance committee's recommendation, with B. and F. dis,

,

- I

senting.

B. commenced a suit by way of originating summons seeking (1) a declara"
tion that the board was not entitled to refuse to produce the legal opinion to
B. at the meeting on 23rd August, 1967; (2) a declaration that the resolution
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of 23rd August, All five members of the board were present at that meeting.
Of those live members three, including the president, had constituted the
finance committee which had recommended in favour of bringing the appeal.
The other two board members were Mr. Bonnetts (the plaintiff) and Mr.

Ford (one of the defendants). When this paTticular item of business was
reached Mr. Bennetts asked whether legal advice had been obtained in con-

Dection with an appeal. He pointed out that he had not been present at the
finance committee meeting and he was not aware of the considerations which
had led to the recommendation from the finance committee. He was told by

the president that legal advice had been obtained but that he (the president)
was not prepared to make the legal advice available. In the course of discussion
the president made it clear to Mr. Bennetts that the legal advice would be
made available if an assurance was given that its terms would not be passed

on to the Fire Brigade Employees' Union, of which both Mr. Bennetts and
Mr. Ford are members. Mr. Benn. etts replied to this: "I could not give this
assurance; you know my position. " After some further presently irrelevant
discussion it was resolved, by a majority of three votes to two, that the finance
committee's recommendation be adopted. The two dissentients were Mr.
Bennetts and Mr. Ford.

The originatino summons seeks, first, that it be declared that the board
was not entitled to refuse to produce the legal opinion to Mr. Bonnetts at the
meeting on 23rd August; second, that it may be declared that the resolution

to bring the appeal was void by reason of what is alleged to be the procedural
defect in the opinion having been withheld from Mr. Bonnetts; and third,
that an injunction be granted restraining the board from lodging an appeal
against the Commissioner's decision.
The direct concern of the present suit is merely this question of the bringing

of an appeal to the Industrial Commission, But the dispute has its origin in
what appears to be some misapprehensions as to the position occupied by
members of this board. Accordingly I think it necessary to make some observations upon the responsibilities and duties of individual board members*
The Board of Fire Commissioners is set up under tlie Fire Brigrrdes Act,
1909-1965. It comprises five persons' The president is appointed by the
Governor PUTSuant to s. 8, The other four members are elected PUTSuant to
s. 9. The first of these other four members is a member elected by the councils

of the municipalities and shires to winioh the Act applies. The second is a
person elected by the insurance companies. The third is a person elected by
the volunteer firemen. And the fourth is a person elected by the permanent
firemen who are members of the New South Wales Fire Brigade Employees'

Union. Together these five members are constituted under s. 7 as a statutory
body,

The duty of this statutory body is defined in s. 19 in general terms as being
the taking of all practicable measures for preventing and extinguishing fires
and protecting and saving life and property in case of fire in any municipality
or shire to which tile Act applies. The mere statement of this general duty

is sufficient to mark the gr. eat public importance attaching to its pursuit;
heavy responsibilities rest upon those who accept the ptiblic office of membership of this statutory board.
A great many public undertakings are controlled by boards or commissions
set up in a manner consistent with the manner in which the present board is
W. N. -V01. 87 (Pt. I)-20
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I have referred earlier to misapprehension existing in relation to these basic

truths, For example, in the course of argument in the present suit it was
said at one point that the president himself would have to be representing
government interests on the board. That was perhaps an incautious suggestion,
and was quickly withdrawn by counsel once the error was pointed out. But

\

,!

the fact that suggestions of this sort are made is indicative of a view which

is apparently held that, because a board member is appointed or elected by
a particular group, he owes some overriding obligation or duty to the group
which has conferred upon him his status as a member. The error inherent

in this view must be exposed and, for purposes of emphasis, I repeat what
I have earlier said. It is entirely foreign to the purpose for which this or an

other board exists to contemplate a member of the board being representative
of a particular group or a particular body, Once a group has elected a member
he assumes office as a member of the board and becomes subject to the overriding and predominant duty to serve the interests of the board in preference,
on every occasion upon which any conflict might arise, to serving the interests

of the group which appointed him. With this basic proposition there can be

\

\

\ I

Do room for compromise.

At the meeting on 23rd August Mr. Bennetts found himself in a OSition

which I am sure presented real difficulties to him. He has given evidence
before me. I am satisfied that he is a witness of credit, and I have no

' ;

J ,

:I

hesitation in accepting as correct the evidence which he gave. Indeed, I
think it fair to say that, so far as appears from the evidence before me, Mr.

-.I

* ' .

-',,I
>;

Bennetts has sought to fill what he has found to be a somewhat difficult role

~. ;

, . I
,.

with a commendable degree of dignity. He told the president quite clearl

J,

at the meeting of 23rd August that he could not give the assurance that he
knew the president was about to seek from him, namely, an assurance that
the contents of the opinion would not be conveyed by him to the union. Mr.

t;-!
.,

, \ I

*' I

I;--t

Staff Q. C. , who appeared for the board and three of its members who, together

**

with Mr. Ford, were named as defendants, questioned Mr. Bennetts u on
*'t

the purposes for which he may have used the contents of the opinion, if it

,,..

had been made available to him. Rather than summarize the uestions d
answers I shall read them verbatim from the transcript:

*_
I,

"Q. If the advice was to the effect that there were grounds for appeal you

.,.
11

would then have proposed to pass that material on to the union? A. Yes.

*,

,

;;{-I

Q. That, I suppose, because the union would be the board's opponent in

**.!

the appeal? A. That is right.

*-*I

*:

Q. And the union might get some benefit from knowing what advice the

, . .

tit

board had had? A. Yes.

.,.*

Q. That is right? A. That is right.
Q, So that in substance what it comes to, Mr. Bennetts, is that if ou
had thought there was material in the advice the knowled e of which Id

*..,

*-. I
, - ,

1:1
!;I~;

;;;
ti

benefit the union you would have passed it on, wouldn't you? A. Yes"

**,

And*lower down the page:

$1
;\*I

"Q, I suppose if the union had a remote prospect of success-that is, the

*,

legal advice had indicated remote prospects of success- on iniht I}
thought knowledge of that would have been of benefit to the u ' I ?

,,

,,*

A. Yes.

*
",,.

Q. And you would have disclosed that also to the union, would 't ?

A, Yes.

,*. 4

,\*,\

,;**

.,
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Q. And I suppose you would have regarded it as of benefit to the union
not only in relation to an appeal if one were brought, but in relation to
; .;^

industrial relationships generally? A. Yes

Q. 1<nowledge of that sort of advice would have provided the union with
some ground for what I might callindustriala. gitation, wouldn't it? A, That
is right

Q. And that you would regard as knowledge which would benefit the
union? A. Yes
'L. .

Q. And which you would pass on? A. That is right
That evidence was given by Mr. Bennetts in the light of the view which

he took of bis particular position as a menlber of the board elected by the
permanent firemen, Earlier in his evidence he described his view of his position
in these terms: "As the representative of the permanent fireman I have an

obligation to those firemen, and it would be incumbent upon me to make a

I',^I!

report to my State Council upon any determinations of the board. " It seems

to me that it was this erroneous, but I am satisfied entirely bona tide, view
held by Mr. Bonnetts which provided the origin of the events at the meetino

on 23rd August. Mr. Hurley, who appears for Mr. Bennetts, has argued that
every member of the board has an absolute Tight to see a document such as
this legal advice, being a document of importance and one which was before
, . .

-*
~ !~.* -

;i

a

$4
,;*

I!
*.

I---

the finance committee whence came the recommendation being considered
at the board meeting. His argument is that this being, so he contends, an
absolute right, and it having been denied to Mr. Bennetts it fonows that

the declaration of right should be made, and it also follows, so the aroument
runs, that the resolution adopting the recommendation to appeal was invalid
by reason of this procedural defect in denying to Mr. Bennetts what is said
to be his absolute right to see the legal opinion

Mr. Staff Q. C. , on the other hand, has taken issue with Mr. Hutley's basic
proposition that a board member has an absolute right to see a document
such as this. It is contended by Mr. Staff that the right of a board member
as, indeed, is said to be the right of other persons with similar induciar

obligations such as company directors, is a richt recognized by the courts as
being necessary in aid of the execution of the fiduciary duties cast upon the
members of the bodies within whose affairs contests such as these arise. Mr

Staff denies that a board member has an absolute Tight to inspect a document
such as this, and contends that it is a right essentially and fundamentan
linked to the execution of the duty cast upon a board member. I-Ie refers

by way of analogy, to an observation in the judgment in Edman v. Ross(I)
I,-.- -I
;-i.

', 11/1
I, ;
,.

a case concerning the right of a director of a company to inspect and take
copies of company documents. The following passage appears. "Tile ri ht
to inspect documents and, if necessary, to take copies of them is essential to
the proper performance of a director's duties, and, though I am not re ared
to say that the court might not restrain him in the exercise of this ri ht if
satisfied affirmativeIy that his intention was to abuse the confidence r d
in him and roti. tena. 11v to i!^;ure the coin, *am, it is tmc, zieve~"~'~~~ "~-'
Its exercise ls, generally speaking, not a matter of discretion with the court

and that he cannot be called upon to furnish his reasons before bein all d
*;
11
*

;I
{

to exercise it. In the absence of clear proof to the contrary the court inu t
assume that he will exercise it for the benefit of his coinpan "(2).
(1) (1922) 22 S. R. (NS. W, ) 351
39 W. 1.1. 86.

(2) (1922) 22 S. R. (N, S. W. ), at
p. 361; 39 W. N. , at p, 8, .
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I agree with Mr. Staff's contention. It is the necessity for clear proof to
the contrary which so frequently renders it impossible or impracticable to
contemplate litigation being brought concerning such domestic and internal
disputes as that which is now before me. However, it is here established
by the evidence that the particular purpose that Mr. Bonnetts had in mind,
and which led to his requesting to see the opinion, was his wish to discharge
what he described as, and erroneously believed to be, his obligation to the
firemen whom he erroneously believed he represented on the board. In these
circumstances the case is not one in which I should make such a declaration

as is sought in the first paragraph of the originating summons. Mr. Bennetts

has not made out a case justifying the grant of what is, in the ultimate, a
discretionary remedy. Ordinarily, of course, at any meeting of individuals
who constitute a board such as this, all of the material reasonably relevant

to the matter that the board may be considering ought to be made available,
and it is only rarely that there would arise a situation such as the present.
The origin of the situation is, as I have already said, a wrong but bona tide

. I

view which Mr. Bennetts held as to the manner in which Ile should resolve

what he felt to be his conflicting position. The principle governing the manner

in which that conflict should be resolved is that the overriding duty is the duty
I

to the board, and that that duty must not be compromised in any degree what-

ever. But the due application of that principle in the day-to-day affairs of

:I

the board may give rise to personal difficulties such as those which have
troubled Mr. Bennetts in the present case. Confronted with what appeared
to him to be a conflict of loyalties, the view which Mr. Bennetts formed was
wrong and for that reason I decline to grant to him the declaration which
he seeks in par. (1) of the originating summons. For the same reason I
decline to make the declaration sought in par, (2) of the originating summons;

;' I

, .
' I
,

.

nor am I prepared to grant the injunction which is sought in par. (3),
The order I make is: leave to the plaintiff to amend the originating summons

by substituting in par. (1) the words "first"named defendant" for the words
"second-named defendant'; I refuse to make the declarations and to grant
the injunction sought in the originating summons; having regard to the special
circumstances of this case I order the first defendant to pay the costs of all
parties; I reserve liberty to apply on two days' notice for any necessary
refraining of the order for costs in such a way as may be appropriate to
achieve the result stated; exhibits to be handed out,

I.

\.

\.

Order accordingly.
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