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1.

These submissions are filed by Melbourne Water at the end of the Panel’s hearings and provide a reply to a number of key submissions
that have been made during the Panel’s hearing.

2.

These submissions:
a.

Respond to theme which emerged during the submissions by some submitters, namely ‘lack of consultation’.

b.

Provide Melbourne Water’s response to a number of the submissions by individual submitters. In the course of doing so,
Melbourne Water has also addressed a number of matters which have been raised by the Panel in questions of other
parties to which Melbourne Water has obtained instructions which it has been thought appropriate to share with the Panel
and other submitters.

3.

It is not intended in these submissions to address matters which have already been addressed by Melbourne Water in its Parts A and B
submissions, the response to evidence and in the spreadsheet responding to issues raised by submitters.

4.

The submissions received during the course of the Panel’s hearing have demonstrated the diverse views and values associated with the
Yarra River and the range of expectations for the Yarra Strategic Plan. It must be noted that the Yarra Strategic Plan is the first of its kind there is no template.

5.

There is however, the Yarra River Protection (Wilip-gin Birrarung murron) Act 2017 which sets out, in detail, the requirements of the Yarra
Strategic Plan, including an unprecedented endorsement process by responsible public entities and the Ministers responsible for those
entities. As a result, the Yarra Strategic Plan cannot be everything to everyone, it must balance the legislated requirements of delivery.

6.

As set out in Melbourne Water's Part B Submission, the plan is not intended to take the place of other policies, plans and strategies but
will operate in conjunction with existing statutory protections for the Yarra River corridor including the Water Act, Planning and
Environment Act, the Environment Protection Act and SEPPs insofar as they relate to water quality. The Strategy does not detract from the
role of these other statutory protections and other plans and strategies. It is not intended to take the place of other policies, plans and
strategies made under relevant statutes. It is also not intended to replicate what is already in other strategies, policies and
implementation plans.

7.

Rather, it is intended to be an overarching strategy to integrate and harmonise the many plans, regulations and investment programs of
the various agencies and organisations to assist in the management of the corridor.

8.

It is not expected, nor is it practical for this, the first iteration of the Yarra Strategic Plan to resolve every conceivable issue and challenge
posed by management of the River.

Submissions regarding consultation and community engagement
9.

Submissions have been made to the Panel which have submitted that the development of the draft YSP has been characterised by a lack
of consultation. While Melbourne Water addressed the consultation process in its Part A submission (Document 44) including the
formation of, and work of the YCC and the Birrarung Council (see paragraphs 33 to 45), the consultation processes and groups/individuals
consulted and the phases of work that involved (paragraphs 102 to 142) Melbourne Water wishes to provide the Panel with further
information regarding the consultation and engagement processes that have taken place to date. For example, in the submission on
behalf of Environmental Justice Australia and the Yarra River Keeper, at [56] it is submitted that the momentum for the preparation of the
YSP has ‘stalled since 2018’ and that ‘little engagement or proactive participation from outside of government seems to have been
solicited since the Community Assembly process…’. Melbourne Water is disappointed by this submission and disputes that there has been
little engagement since the Community Vision process. Similarly, Mr Thexton and others have expressed concerns regarding a lack of
engagement with the community during the preparation of the draft YSP.

10. Prior to implementation, the draft Consultation and Engagement strategy was approved through a government approval processes and
presented to the YCC. It was acknowledged that the Yarra Collaboration Committee which includes the 8 municipal councils would
contribute to the success of the consultation and engagement by promoting and assisting to implement the program of consultation and
engagement so that community members were being reached through the relationship they held with their local authorities.
11. Consultation and Engagement on the Yarra Strategic Plan began in September 2017 and ran through four phases to 2020.

12. Those phases were:
a.
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Developing the Yarra River 50 Community Vision (September – November 2017). This focused on understating what
communities value about the river with an emphasis on targeting hard to reach groups. The feedback collected from broad
engagement – reaching more than 2,000 people – was used by the Yarra Community Assembly to form the vision.
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b.

Building the draft Yarra Strategic Plan (May – August 2018). This phase aimed to inform the development of the plan and
engaged community members at three workshops along the river, as well as engagement activities including an interactive
online map and survey and community pops-up sessions at the Collingwood Children’s Farm and Princes Bridge in the
CBD. Findings from this engagement fed into the development of the plan.

c.

Testing the directions of the Yarra Strategic Plan, (February - October 2019).

d.



In February, Melbourne Water brought together the Yarra River Community Assembly, one year from the
development of the Vision. The extensive feedback gathered in phases 1 and 2 provided the evidence base for
the development of the draft Yarra Strategic Plan and allowed Melbourne Water to refocus its engagement with
agencies responsible for managing the river and work collaboratively to shape the draft plan. The continuation of
the Yarra Collaboration Committee, enabled concepts and directions to be workshopped regularly with partners.



Melbourne Water invited Community Assembly members to a full-day workshop held on the 16 February 2019.
One year on from the development of the vision, feedback was sought on performance objectives and the
directions for future land use for each reach in the Yarra River corridor. The objective of this workshop was to
understand whether the directions of the draft plan aligned with the Yarra River 50-year Community Vision. The
workshop also provided an opportunity to thank the assembly for their work on the Vision.



Bringing this group back together to test the directions was a significant milestone. Rarely does an agency invite a
group back 12 months later to act as a reference group and test early directions, exemplifying best practice in
Melbourne Water’s consultation to inform the draft. The feedback gained, informed the development of the
draft Yarra Strategic Plan, and enabled confidence that the community’s voice informed the following stage.

Public consultation of the draft Yarra Strategic Plan, (January to Match 2020). This two month public consultation period
sought a diverse range of feedback and included:


Targeted engagement and awareness raising with key stakeholders who had either helped shape or have a
special interest in the plan and



Broader and intensive consultation with the Victorian community using a variety of engagement tools and
communication channels.



All of this engagement occurred in partnership with Wurundjeri Woi wurrung.



In this final stage of the engagement process, Melbourne Water again engaged the Community Assembly to
ask whether they felt the Yarra Strategic Plan delivered the 10 year change required to achieve the 50 year
vision. Of the responses received, only one assembly member said that the plan would not deliver on the 50
year vision. The majority agreed that, if implemented, the strategy would deliver the envisaged change.

13. As should be apparent from the foregoing, two key phases of engagement regarding the YSP occurred post 2018 and could not fairly be
described as having ‘stalled’.
14. It should also be noted that while the Yarra Strategic Plan was being developed, in parallel, Melbourne Water facilitated the co design of
the Yarra Strategic Plan’s ‘sister strategy’ – the Healthy Waterway Strategy (Document 23). That involved more than 630 people and
partnering with 220 organisations to shape the strategy from project inception till its finalisation in 2018.
15. The Healthy Waterways Strategy has a ‘whole of catchment’ view of waterways (including wetlands, estuaries, rivers and creeks). Five
catchments are considered in detail and the Yarra Catchment is one of them. It aligns with the Yarra Strategic Plan in that this whole of
catchment strategy provides the catchment management for the Yarra. The Yarra Strategic Plan, in contrast, is a river corridor plan that
considers public open space along the river, statutory planning and the management of public land and infrastructure. It should be noted
that both share the Yarra Strategic Plan Vision. Both the ‘State of the Yarra and its Parklands’, the Healthy Waterways Strategy
(Document 23) and the co-designed Yarra Catchment program (Document 24) are referred to in the draft Yarra Strategic Plan and
provide more detailed measures directed to implementation of key waterway health measures (see pages 29 and 30).
16. Melbourne Water understands that there may have been an expectation that the Yarra Strategic Plan be co-designed in the same way as
the Healthy Waterway Strategy. This was not possible with the Yarra Strategic Plan due to the large resource and time constraints this
would have brought to an already incredibly complex project. Further, the Act is far more prescriptive and extensive as to the processes
expected of the Yarra Strategic Plan development process whereas Melbourne Water was able to fully design its approach to facilitating
the co-design of the Healthy Waterway Strategy. As an alternative approach, co-design principles were adopted at key stages throughout
the project, particularly for the Community Assembly in developing the Yarra River 50-year Community Vision and providing direction for
the draft Strategic Plan.
17. Those community members and stakeholders involved in the Healthy Waterway Strategy will know that in developing the Yarra
Catchment Program a working group considered the Yarra River 50 Year Community Vision to ensure alignment. Initially Melbourne
Water considered including the performance objectives for the Healthy Waterway Strategy in part 1 of the Yarra Strategic Plan, under its
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Healthy River and Lands performance objective. Melbourne Water received feedback that this was unnecessary duplication of a wellregarded strategy which would sit beside the YSP as it’s ‘sister strategy’ to support our water quality, biodiversity and ecosystem targets.
18. The Panel has been provided with the publicly available Consultation and Engagement Summary, which outlines in great detail the
approach and implementation of the engagement strategy and how that input shaped the draft YSP. It should be apparent from review of
that document that there can be little doubt that Melbourne Water conducted a professional and thorough engagement response.

Melbourne Water’s approach to submissions to the Land Use Framework
19. A number of submissions, for example the submission of Mr Thexton have expressed concern that parts of their submissions have been
ignored by Melbourne Water or there has been no response.
20. Melbourne Water can inform the Panel that all feedback and submissions regarding the draft YSP have been considered in detail.
Submitters were contacted on 21 April 2020 to confirm the process for reviewing feedback, both in relation to Part 1 and those referred
to the YSP Panel to inform the update of Part 2.
21. Taking Mr Thexton’s submission as an example (and not to single out Mr Thexton), as much of Mr Thexton's submission relates to Part 1,
it was not formally referred to the Panel and instead has informed a significant update to Part 1. This work has been occurring in parallel
to the Panel process.
22. Mr Thexton raised concerns regarding the cancellation of the inner city workshop, scheduled for 14 March 2020. That workshop was
reconsidered in response to the increasing concerns relating to COVID-19. Melbourne Water transformed the workshop agenda to an
online survey and invited all participants that had registered for the inner city workshop to complete that survey and provide their views.
23. As Mr Thexton is a Community Assembly Member, it is worth noting that Melbourne Water has invited continual engagement with this
group since the creation of the Yarra River 50 Year Community Vision. This ongoing engagement with a reference group to inform the
development of the YSP is a rare undertaking for any organisation. In March 2019, community assembly members were invited to a
dedicated survey to understand if the draft YSP would set the 10 year foundation for the 50 year vision. Of those that responded, only
one, advised that the draft YSP in its current form did not achieve this foundation.
24. Similarly, some submitters, for example, the submissions by the Town and Country Planning Association Incorporated, expressed concern
that parts of their submissions had not been responded to by Melbourne Water in its Part A and Part B submissions. However, as noted
in the submission by the Town and Country Planning Association Incorporated (see page 5) the issues raised have been covered in the
responses to similar issues raised by other parties (for example in relation to the identification of major transport projects and catchment
links). That has been a product of the desire by Melbourne Water to deal with the many issues raised by topic as opposed to for each
individual submission. Melbourne Water has meant no disrespect in doing so or to convey that it has disregarded any submissions.

Capacity building and engagement
25. The Panel asked James Deane a question about access and the ability to engage communities as owners and with stewardship of the
river. Many of the activities that were described - litter clean ups for example - are business as usual. In recent years Melbourne Water
has had at the forefront of its strategy and included the need to develop a sense of custodianship for the Yarra, particularly when it
comes to river management.
26. This is why the Healthy Waterway Strategy – the appropriate strategy for many of the items raised – was co-designed with many
hundreds of community members. Melbourne Water understands that capacity building is critical, particularly as we see the increase of
challenges that come with population growth and climate change.
27. With respect to improved access and any concern that improved access can impact on the biodiversity and wilderness values, this has
been a key piece of feedback that Melbourne Water has received in in engagement on Part One of the strategy. As this was an issue
raised in relation to Part One, Melbourne Water did not refer this to the panel as it was outside of the Panel’s Terms of Reference.
28. Melbourne Water has already addressed this feedback. Birrarung Council requested that the final strategy include a bolder parkland plan
and Melbourne Water has worked over the last month with representatives of Wurundjeri Woi Wurrung, the Birrarung Council and Parks
Victoria to address this. Words in the rewrite now include a clear recognition of the ‘pay-off’ between access and wilderness values. It
currently reads:
The Yarra River provides a broad range of community and individual opportunities to interact with the natural world
including the enjoyment of solitude and natural quiet, opportunities for exercise and physical challenge, and opportunities
to observe wildlife and learn about the environment. However, many forms of outdoor recreation in the natural
environment inherently result in localised impacts to wildlife due to human disturbance, litter, habitat fragmentation and
the potential introduction of non-native species.
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The parklands are home to threatened animals and plants.
Careful design and management of recreational use and facilities, including bike and pedestrian trails, can minimise their
impacts while maximising the benefits of outdoor recreation. Trails in particular can help protect resources by fostering
appreciation of the outdoors and ensuring that users minimise impacts by enjoying the trail experience in appropriate sites
and locations.
The community and the Wurundjeri Woi wurrung people desire a balance between access to the parklands and the need for
conservation. Corridor management should consider conservation over human needs, remembering that what is good for
the Yarra is good for all. The river's role as a habitat corridor may need to be prioritised over demands for more parklands,
open space and amenities. Wildlife corridors between the Yarra and other habitats within the catchment should be added
to the parkland network.
It also includes wordings in actions to address this, for example:



Develop a detailed plan for the Yarra River and the corridor focusing on access to the river balanced with
conservation and protection of environmental values…
Conduct a strategic assessment of infrastructure along the river corridor to ensure park infrastructure and
services are contemporary, inclusive and provide multiple benefits, while respecting and protecting the
conservation value of the parklands.

29. This further work has not yet been signed off by the YCC and the responsible public entities under the Act.

Submissions on behalf of the Wurundjeri Woi wurrung Cultural Heritage Aboriginal Corporation
30. Melbourne Water acknowledges that the cultural principles set forth in the Act call for the role of the traditional owners as custodians of
Yarra River land to be acknowledged through partnership, representation and involvement in policy planning and decision-making (s 12
(2)).
31. The role of traditional owners as custodians and their involvement in the preparation of the draft YSP has been to date, and will continue
to be of significant importance to Melbourne Water in its role as lead agency for the YSP.
32. During the course of oral submissions to the Panel, the Wurundjeri representatives made a number of submissions which went beyond
the material contained in the powerpoint presentation (Document 54). Melbourne Water has been unable to obtain a copy of the notes
of the oral presentation.
33. Melbourne Water were shocked and quite upset to hear some of the submissions made to the Panel by the Wurundjeri’s representatives.
34. Melbourne Water had genuinely believed that it had had a constructive relationship with Wurundjeri Woi wurrung representatives and
elders involved in the plan. Melbourne Water is upset it has misapprehended the nature of the relationship and that its perspectives
don’t align with those made in the presentation.
35. The Yarra Strategic Plan process has been a ‘first’ for Victoria – and quite possibly Australia. It’s the first time Melbourne Water has
attempted anything like this. Melbourne Water has learned so much from the process including things that it would like to progressively
improve, and would be likely to change in any future processes.
36. It has been a significant challenge for Melbourne Water to seek to meet the aspirations of Wurundjeri’s aspirations for managing country,
while at the same time facilitating the legal endorsement of Responsible Public Entities identified by the Act.
37. Melbourne Water has also endeavoured to respect cultural issues of contested land in the lower reach of the river, which is understood
to be currently a disputed native title claim which to date has not been resolved.
38. Melbourne Water is looking toward a genuine partnership model with clear shared expectations and parameters – and this will be
important as Melbourne Water progresses from the Yarra Strategic Plan to Waterways of the West.
39. Melbourne Water do wish to respond to some of the issues raised in the course of the oral presentation to the Panel, as Melbourne
Water has differing records and perspectives. However, with deepest respect, Melbourne Water wish to talk to the Corporation and
Wurundjeri Woi Wurrung Elders to hear their perspectives and address these concerns specifically rather than agitate issues of differing
perspectives before the Panel.
40. In particular, Melbourne Water wish to discuss with the Wurundjeri Woi wurrung Cultural Aboriginal Heritage Corporation how it can
address issues which have arisen with a view to improving the relationship between them as Melbourne Water and Wurundjeri Woi
wurrung move to delivering and ultimately implementing the final YSP strategy.
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Submission on behalf of the Bunurong Land Council Aboriginal Corporation
41. As the Panel will be aware, it received a submission from the Bunrong Land Council Aboriginal Corporation on yesterday morning.
Melbourne Water subsequently formally referred that submission to the Panel.
42. Melbourne Water acknowledge that the uncertainty over what is commonly referred to as the ‘contested area’ of the Birrarung (from
downstream of Dight’s Falls) has created angst for a number of parties. The lower Birrarung has a rich Aboriginal cultural heritage, and a
number of Aboriginal organisations have a strong connection to it. It has been difficult to reflect that heritage and respectfully
acknowledge the Traditional Owners without a clearly authorised Aboriginal party who can talk for this Country. This is a known, and
lamentable gap in the draft YSP.
43. In order to not pre-empt a decision on the formal recognition of Traditional Owners for the lower Birrarung, lines of communication have
been kept open with all parties with an interest in these land including the Bunurong Land Council Aboriginal Corporation (BLCAC) and
Boonwurrung Land and Sea Aboriginal Corporation.
44. Opportunity to provide content so that the draft YSP could also reflect their interest in the area which currently has no formally
recognised Registered Aboriginal Party under the Aboriginal Heritage Act for the draft YSP was offered and will continue to remain open
as the finalisation of the YSP occurs. Regular updates on the status of the YSP program have also been provided. It is noted that the
Wurundejri Woi Wurrung Cultural Heritage Aboriginal Corporation is also an interested party in the lower Birrarung, from whom the
Panel has heard submissions and as you have heard from Melbourne Water’s submissions, they have contributed content to the draft YSP
for this area.

Yarra River Keeper Association and Environmental Justice Australia
45. EJA and the Yarra River keeper Association have provided an extensive submission to the Panel (Document 45). One of the key themes of
the submission is that the Act is primarily an environmental statute, ‘the principal intention of which is to protect, preserve and
rehabilitate the natural qualities of the river corridor (at paragraph [18])’ and that ‘environmental considerations are foundational. It is
appropriate that they are given priority or applied as the leading considerations in planning and in the making of the LUF’ (at [19]).
Melbourne Water considers that the environmental health of the river is of obvious significance and significance. The YSP is required by
the Act to address – and to ultimately deliver the community vision – which ends “what’s good for the Yarra is good for all”. A healthy
river, aside from being desirous as an objective in itself, also underpins a healthy community. Melbourne Water appreciate that an intent
of the Act is to address environmental degradation of the Yarra since colonisation and the Act clearly refers to a “natural living and
spiritual entity.” It is clear through the Act, however, that environment is one element of the integrated management task. The Act does
not specify a hierarchy of importance to the Yarra Protection Principles and does not accord priority to any one of the expressed
principles. Mr Reid agreed with this proposition during the course of his evidence.
46. As foreshadowed in Melbourne Water’s Part B submission, it has supported a number of Mr Reid’s suggestions as to how the draft YSP
could be improved. Those suggestions include strengthening the connection between Parts 1 and 2 and in particular the linkages
between performance objective 4 and the Land Use Framework. Melbourne Water’s Part A submission outlined the development of the
performance objectives and actions (paragraphs 71 to 79) and the degree to which those objectives were informed by analysis of the
Community Vision, reach visions and priorities and values for each reach. While Melbourne Water adopts the suggestion to strengthen
the connection between performance objective 4 and the Land Use Framework, the performance objectives themselves, being a product
of the Community Vision are not proposed to be the subject of revision.
47. In relation to Mr Reid’s recommendations regarding creating a new Yarra River Birrarung Strategy Overlay, Melbourne Water would defer
to DELWP on the issue of the specifics of potential planning controls. Melbourne Water would highlight, however, paragraph 33 of
Document 66 (the further information provided by DELWP in response to the Panel’s questions) which notes that the ‘Smart Planning’
program reforms are guiding the department’s approach to amendments, with an emphasis on the principles of efficiency, accessibility
and transparency.
48. Melbourne Water accepts that the extent of the application of the YSP should be accurately identified for the purpose of transparency
and ease of implementation. As identified in Melbourne Water’s Part B submission at paragraph 80, many of Mr Reid’s recommendations
regarding revisions to Clause 12.03-1R are likely to be included when that clause is revised by DELWP.
49. Having heard Mr Reid’s evidence, Melbourne Water considers that his recommendation to identify within the YSP a framework for how
the various pieces of work which have been undertaken to date and future work will ‘fit together’ has merit and it will propose an
amendment to the YSP which it will take to the YCC to provide that information.
50. Finally, during the course of submissions, EJA referred to the fact that s 22 of the Act provides that river corridor guidelines may be
prepared to assist the preparation of the YSP and that guidelines had been prepared but not released.
51. Melbourne Water has made inquiries of DELWP and has been instructed that drafting of guidelines commenced in mid-2017 to support
inter-governmental consultation on the Yarra River Protection (Wilip-gin Birrarung murron) Bill 2017.
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52. An incomplete draft of the guidelines was shared with state and local government agencies and the Wurundjeri Woi wurrung in late 2017.
53. In May 2018, the 50-Year Community Vision was released and the work on the YSP sufficiently progressed. Work on the guidelines was
put on hold pending the outcome of the YSP.
54. DELWP has advised that work on the Guidelines may recommence in the future to support implementation of the YSP or other waterway
corridor land use planning activities.
55. A second question raised by the Panel during the EJA’s submissions and evidence was whether there has been consideration of the
application of the Distinctive Areas and Landscapes provisions within the Planning and Environment Act 1987 to the Upper Yarra reaches.
56. In the first instance, the provisions were applied to the Macedon Ranges region, informed by the draft Macedon Ranges Localised
Planning Statement (LPS) and in response to recommendations of the Macedon Ranges Protection Advisory Committee. Subsequently,
the Victorian Government has announced three further DALs:


Surf Coast (declared with an SPP under drafting)



Bellarine Peninsula (declared with an SPP under drafting)



Bass Coast (declared with an SPP under drafting).

57. The Yarra Ranges has not been declared as a DAL, although it is noted that the Yarra Ranges LPS, finalised in 2017, is referenced at clause
11.03-5S of the Yarra Ranges Planning Scheme.
58. If Yarra Ranges was to be declared as a distinctive area and landscape, consideration would need to be given as to the most appropriate
mechanisms for the protection of the region’s valued attributes – including the scope and operation of:


the Upper Yarra Valley and Dandenong Ranges Regional Strategy Plan



provisions for green wedges



any approved YSP.

59. In relation to the specific wording of the amendments proposed by the EJA and Yarra River Keepers from paragraph 239, Melbourne
Water does not support the insertions and amendments proposed.

MTIA
The Exemption relating to declared projects
60. As highlighted by the Panel in questions to Ms Porter and in the Attachment to the MTIA’s submissions (Document 64), the MTIA is an
administrative office which sits within the Department of Transport. It is noted that the Act identifies ‘the Head, Transport for Victoria;’
as a responsible public entity. The Head, Transport for Victoria is a statutory office established under section 64A of the Transport
Integration Act 2010 and plays a key strategic role in ensuring Victoria’s growing transport system is integrated and coordinated.
61. During the course of its submissions, MTIA made submissions that references in the YSP to the operation of the exemption from the
requirement to ‘not act inconsistently with any part of the YSP that is expressed to be binding when performing functions or duties or
exercise powers under the Act or any other Act in relation to the Yarra River land with respect to declared projects under the MTPF Act
‘significantly misstates the Exemption’.
62. The wording that currently appears in the YSP was provided to Melbourne Water and followed consultation with the MTIA regarding the
content of the YSP including detail regarding specific projects and mapping. In its submissions MTIA did not indicate the words that it
considered should be used to correct the misstatement it contends. What is clear from the submissions made by MTIA is that the
operation of requirements in the YSP and the Act to declared projects or more specifically to the exercise of some, but not all powers by
responsible public entities, is complex.
63. Melbourne Water, and the YCC have always been concerned to ensure that major transport projects are correctly identified and mapped
in the YSP and Melbourne Water has indicated there will be numerous changes to the YSP to address the submissions made by the MTIA
as to the mapping and identification of transport projects. Melbourne Water has no interest in generating any uncertainty within the
community as to the application of the YSP and the Act to declared projects.
64. Immediately following the submissions by the MTIA, Melbourne Water requested from MTIA the form of the wording that it considers
should be included within the YSP to address the concerns expressed by MTIA in the course of submissions. MTIA provided their
proposed wording and amendments to Melbourne Water which are as follows:
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a.

Delete footnote 1 on page 8.

b.

Delete footnote 16 on page 43 and replace with the following amendments to the first and second bullet points as follows:


Consistent with the Act, each of the responsible entities

must not act inconsistently with any part of the Yarra Strategic Plan that is expressed to be binding on the entity
when performing a function or duty or exercising a power under specified legislation in relation to Yarra River
land. This does not apply where the entity is doing this in relation to a declared project within the meaning of the
Major Transport Projects Facilitation Act 2009 (eg section 64JA of the Transport Integration Act 2010).
….
must have regard to the Yarra protection principles (refer to Figure 1), and those parts of the Yarra Strategic Plan
not expressed to be binding on the entity, when performing a function or duty or exercising a power under
specified legislation in relation to the Yarra Strategic Plan area that may affect Yarra River land. This does not
apply where the entity is doing this in relation to a declared project within the meaning of the Major Transport
Projects Facilitation Act 2009 (eg section 64JA of the Transport Integration Act 2010).

c.

Delete footnote 19 on page 64 and reword the second bullet point as follows:
The Yarra Strategic Plan will:


require that responsible public entities that are planning authorities do not prepare an amendment to a planning scheme
that relates to Yarra River land that is inconsistent with anything in the Yarra Strategic Plan expressed to be binding on
them. require that changes to a planning scheme [amendments] or a proposed development [permits] must consider the
Yarra Strategic Plan and be consistent with its strategic objectives.

65. As ought to be apparent from the submissions by the MTIA it is not a straight forward task to reflect the complexity of the statutory
framework in a document which is intended to be ‘reader friendly’. It might be considered unhelpful in a strategic document to identify
the ‘fine print’ as to the myriad of legislative provisions pursuant to which the exemptions take effect and the many different ways in
which the various statutes interrelate.
66. Melbourne Water supports MTIA’s the proposed amendments in principle. However, the proposed amendments will need to be
reviewed by the Head, Transport for Victoria being the identified responsible public entity under the Act.

Role of the Yarra Collaboration Committee
67. MTIA’s submissions regarding page 8 of the YSP which it submits ‘significantly misstates the Exemption’ submit at paragraph 24 that the
wording of the footnote on page 8 ‘suggests that the Exemption applies to the Yarra Collaboration Committee, which is not a creature of
statute but rather a committee established to draft the YSP, and not subject to the Exemption in any legislation.’
68. The wording used was provided to Melbourne Water by the Head, Transport for Victoria which sits within the Department of Transport
within which the MTIA is placed.
69. Melbourne Water is well aware that the YCC is not a creature of statute. The YCC has been the forum pursuant to which Melbourne
Water, as lead agency has sought to engage with a number of partners in the preparation of the plan, namely Wurundjeri Woi wurrung
Cultural Heritage Aboriginal Corporation and the 15 state and local agencies identified as Responsible Public Entities under the Act,
including Head, Transport for Victoria.
70. Pages 22 and 23 of the YSP identifies the composition of the YCC which includes ‘Department of Transport (including VicRoads) and
VicTrack’. The formation of the YCC and its composition was outlined in Melbourne Water’s Part A submission (paragraphs 33 to 39).
71. Neither the Act, nor the YSP seek to provide ‘exemptions’ from its operation to the YCC, which is not a creature of statute.

Binding elements and the decision making framework
72. At paragraph 35 of its submissions, MTIA refers to various parts of Melbourne Water’s Part B submissions and submits that ‘taken
together these submissions tend to suggest that Melbourne Water does not intend to include binding elements within the final version of
the YSP itself, but that Melbourne Water (or DELWP) intend that elements will become binding through the VPPs.’ To the extent that
there is any misunderstanding of the submissions made on pages 15, 17 and 18 of Melbourne Water’s submissions which have been
taken together to form the conclusion cited, it is not the intention to subvert the statutory provisions of the Act and other legislation,
particularly provisions relating to major transport infrastructure by amending the VPPs to make elements of the LUF binding.
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73. As stated in the YSP and Melbourne Water’s submissions, the YSP has not identified ‘binding’ elements of the YSP. The Act does not
mandate the imposition of binding elements, but does identify that if elements are intended to be binding, that they be identified as such
in the YSP.
74. The submissions made by Melbourne Water in relation to making elements of the land use framework binding through implementation is
intended to refer to those parts of the planning controls which relate to development. For example, in the directions for future land use
and development for the Suburban reach (pages 101 and 102) are directions which seek for example under Bush Residential to ‘design
buildings to respect the Yarra River’s sensitive landscape setting’ (p 101) and ‘ensure development is set back from the Yarra River’s edge
to protect and strengthen a continuous corridor native vegetation along the Yarra River and to maintain corridor views. Development
must also be set back from adjoining parklands and conservation areas to protect the natural landscape.’ The implementation of these
directions will be realised by the planning provisions. These are the elements of the YSP which are intended to be made ‘binding’ in the
form of the revisiting of the interim planning controls.
75. In relation to MTIA’s request to comment on the decision making framework (see p 45 of the YSP), the Head, Transport for Victoria is a
responsible public entity and must sign off on the YSP. Further, the Minister for Transport will be required to sign off on the YSP, as the
Minister responsible for the Head, Transport for Victoria (s 36). It is therefore expected that the concerns of MTIA regarding major
transport projects, as an agency within the Department of Transport will be considered as part of that process.

Consultation regarding Planning Scheme Amendments
76. In relation to the MTIA’s submissions regarding expectations of further consultations as to the implementation of the YSP through future
planning scheme amendments regarding the VPPs to implement or otherwise take account of the YSP, Melbourne Water notes that the
issue of further consultation regarding Planning Scheme Amendments directed to implementation of the YSP was addressed in the
material provided by DELWP to the Panel (Document 66).

Periodic review
77. The MTIA has requested clarity on the ‘review periods’ regarding the YSP. Melbourne Water notes that the Act provides that the
statutory timeframe for the preparation of a new YSP is no later than 10 years after the commencement of the first YSP under s 42(1) of
the Act.
78. As to how frequently the YSP will be reviewed, it is submitted that this is a matter for the implementation phase of the YSP. Melbourne
Water refers to paragraphs 157 to 161 regarding the development of a monitoring, evaluation, reporting and implementation framework
for the YSP.
79. Insofar as MTIA query the extent to which new transport projects will be added to the YSP in a timely fashion, it is noted that s 41 of the
Act provides the lead agency with the power to amend the YSP with the approval of the Minister (who must consult with the Planning
Minister and the Minister responsible for a public entity affected by the proposed amendment).

St Kevin’s College
80. Having heard the submissions and evidence put on behalf of St Kevin’s College, the position of Melbourne Water regarding those
submissions has not changed. Melbourne Water does not accept the amendments proposed to the YSP by St Kevin’s in paragraph 83 of
its submissions and notes that the suggested changes were not endorsed by Ms Jordan in her evidence. Having listened to the
submissions and evidence, Melbourne Water has been struck by the limited extent to which the submissions related to the task the Panel
has been asked to undertake, namely to review submissions made regarding the Land Use Framework.
81. St Kevin’s have drawn the Panel’s attention to the fact that on 12 August 2019, ‘prior to the exhibition of this Amendment, the College
wrote to Council seeking consultation regarding existing and future controls affecting their Campuses’ (submission at [4]) and that
consultation with the Council and/or indeed, any other bodies such and Melbourne Water or DELWP did not occur prior to the exhibition
of this Amendment’. Melbourne Water cannot speak on behalf of the Council. However, perhaps the reason that St Kevin’s was not
consulted by DELWP or Melbourne Water was that the letter was addressed to the Council and not to them. Melbourne Water submits
that this submission reveals the misapprehension by St Kevin’s as to the nature of the process before the Panel. This process is not
directed to addressing the planning controls which apply to particular sites along the 242km Yarra River Corridor, and is certainly not
directed to assessing whether a single landowner should be exempted from the operation of the interim planning controls and any future
planning controls that may be implemented following the YSP process. This process is not a planning scheme amendment. The Panel’s
report will be presented to the Minister for Water, not the Minister for Planning and the report relates to a process that has been
undertaken under the Act which is not planning legislation.
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82. The YSP is a strategic document. It is not intended to be a prescriptive decision making product to advance individual planning permit
applications. That is a function of individual municipal planning schemes which, in due course, are to be amended to give effect to
relevant parts of the YSP.
83. St Kevin’s which did not participate in the development of the YSP or the community consultation processes which preceded it, now seek
to avail itself of a perceived opportunity to prosecute its case for particular consideration in relation to planning controls for its land
which are not before the Panel and which will be addressed by a separate process.
84. On the one hand, St Kevin’s take issue with the fact that the St Kevin’s campuses have not been specifically identified within the YSP (for
example on p 116 with regards to the ‘urban’ description on the map on page 116, the directions on page 117 and Gardiners Creek
Confluence on p 120) a fact which is said to demonstrate that the YSP has not considered ‘institutional uses’ and St Kevin’s in particular.
That is so, despite the fact that elements of the built form of the campus have been described by Mr Biles as a ‘visually strong structure’
(see photo 13 in the evidence of Mr Biles being a photograph of a building on the Heyington Campus). Certainly, it defies belief to suggest
that the campuses were somehow overlooked and thought to be residential uses when the controls were applied.
85. On the other, they submit that the importance of those campuses, and the financial impost of the interim controls is such that the College
should be effectively exempted from the provisions of the interim planning controls and any mandatory controls imposing setback and
height controls on the College (see paragraph [14] ‘the Panel should recommend the interim controls currently affecting the Campuses be
amended to exempt the Campuses from mandatory operation of the DDO3’). That is, St Kevin’s envisages a scenario where every other
landowner along the length of the river would be bound by mandatory provisions except St Kevin’s. The provisions that St Kevin’s would
consider acceptable and the scope of discretion regarding height and setbacks to afford them the performance flexibility they desire have
not been identified.
86. It is emphasised that the interim planning controls, specifically the DDOs and SLOs imposed by Amendment GC48 are not limited to
matters of height and setback but address a range of other planning issues. St Kevin’s have not taken issue with other parts of the
interim controls which relate to matters which include the site coverage provisions, materials and finishes, vegetation removal and
overshadowing provisions.
87. St Kevin’s take issue with the fact that the YSP as exhibited also does not provide detail regarding the future land use and built form
controls to be implemented or any amendments to the interim Design and Development Overlay or Significant Landscape Overlay that
has previously been introduced as part of the Amendment GC48. However, strategic planning documents typically do not provide the
micro detail of the planning controls. Nor do they outline the consultation processes planned for their implementation. That level of
detail is included in implementation plans. It is noted that in submissions St Kevin’s expressed concern at Melbourne Water’s reference
to the prospect of an implementation plan during cross examination of its witnesses and submitted this was the first time it had been
mentioned and concern that it might materialise on the final day of the hearing. However, Melbourne Water’s Part A submission refers
to the Implementation Plan and MERI at paragraphs 157 to 161.
88. What is clear from a review of the background documents to the draft YSP is that there is a long standing, and consistent commitment
evinced throughout the process of development of the YSP including by way of example in the report of the Ministerial Advisory
Committee, the Yarra River Action Plan and the Yarra River Corridor study to achieve consistency in the application of planning
protections to the Yarra River corridor. The manner in which it has been determined that that consistency will be achieved, has been via
the application of planning controls which contain mandatory elements. The approach urged by St Kevin’s – discretionary planning
controls for all, and if not discretionary for all, then specific exemptions for St Kevin’s would run counter to the conclusions and
recommendations of all the work that has progressed to date.
89. It is plain that to date, the value of consistency in implementation and the desire for certainty has been considered to be of greater
importance than the aspirations of single landowners. That is, the benefit of the greater good and the achievement of broader
environmental, landscape and social objectives as opposed to the development aspirations of a single landowner have been accorded
precedence when applying planning controls on an interim basis.
90. To the extent that it has been submitted that the application of interim planning controls has been ‘unfair’ to St Kevin’s, Melbourne
Water notes that both campuses are affected by the Incorporated Plan Overlay. Melbourne Water does not seek to suggest that the IPO
is a ‘gift’ or of some enormous benefit to St Kevin’s, nor does it assert it is a planning tool of enormous flexibility. Rather, Melbourne
Water submits that the IPO and the development of an Incorporated Plan provides St Kevin’s with the opportunity to develop, in
partnership with the Council and the local community the bespoke planning controls that they desire for their sites. The scheme and
planning policy expressly encourage the preparation of master plans for institutional uses. See the Institutional Uses Policy at Clause
22.16-1 of the Stonnington Planning Scheme and Clause 21.08-5 which note that masterplans can provide greater certainty in managing
the future development of institutional uses and are actively encourage by the responsible authority.
91. Effectively, St Kevin’s want special treatment for their sites without engaging in the work that would justify their landholdings being
accorded that special treatment. St Kevin’s have asserted that the Council will not entertain, as part of a master plan process a potential
outcome that would not accord with the existing interim planning controls. That has not been established to be the case – because St
Kevin’s has not approached the Council to discuss whether any departure from those controls would be entertained by the planning
authority as part of a Master Plan process. What has occurred is that St Kevin’s have concluded, based on reference to the experience of

12

Melbourne Water Reply Submission – Yarra Strategic Plan Panel
other schools with master planning that it is too difficult a process to embark upon and would not provide the flexibility the school
requires as a business to develop its facilities in a timely fashion. That is said to be the case despite the fact that a Master Plan can be
prepared and implemented in stages. This is both pessimistic and presumptuous.
92. In conclusion, while Melbourne Water disagrees with the submissions advanced by St Kevin’s, it is conscious that St Kevin, had a keen
appreciation of the natural world. The following has been taken from the St Kevin’s website:
St Kevin lived as a hermit in a cave in a place called Glendalough, after which our junior school is named. A hermit might
seem like an unusual patron for a busy boys’ school, but there was something about Kevin’s personality that attracted
people and created community. Before long, his cave became the hub of a monastery.
Many of the stories about St Kevin suggest that he had a deep relationship with the natural world. For example, one legend
is that the loneliness of a hermit’s life was alleviated when ‘the branches and leaves of the trees sometimes sang sweet
songs to him.’
Another is the celebrated tale of St Kevin and the blackbird. One day, Kevin was praying with his arms outstretched in his
cell in the monastery. The cell was so small that his right arm had to poke out through the window. There was no such
luxury as glass in those days. As he was praying, a blackbird came and nestled in his hand. Then the blackbird started to
build a nest. When the nest was complete, the blackbird laid an egg. It seems that Kevin was a man who, when talking with
the Lord, was not easily distracted.
Once Kevin realised that the nest and egg were in his hand, he decided not to move until the egg had hatched and the
fledgling had flown away. He didn’t want to risk breaking the egg.
93. Melbourne Water looks forward to the active participation of St Kevin’s in the implementation of the Yarra Strategic Plan and the Healthy
Waterways Strategy.

Submission on behalf of Yarra Valley Country Club
94. The Yarra Valley Country Club has noted in its submissions that the Act differentiates between the concept of Yarra River land and the
Yarra Strategic Plan area and that the YSP area is greater than the Yarra River land.
95. The YVCC has submitted (at 3.1) that the YSP and the Land Use Framework Plan need to comply with the requirements of the Act and that
those matters which the Act specifies as being applicable only to the Yarra River land need to be limited to that land and this needs to be
made clear in the document. Melbourne Water agrees that the YSP and LUF must comply with the requirements of the Act.
96. The YVCC submits that the draft YSP does not make this distinction and that the effect is that those provisions relating to the content of
the YSP and the Land Use Framework which the Act says are to apply to the Yarra River land, should not be expressed to apply to other
land within the Yarra Strategic Plan area.
97. Melbourne Water agrees that a distinction should be made between those parts of the YSP and the Land Use Framework which apply to
Yarra River land exclusively and those parts of the document which apply to both Yarra River land and the broader YSP area which
includes private land.
98. Melbourne Water submits that that distinction is apparent from the YSP. Part 1 of the YSP relates to the Yarra River land only. Part 2 of
the YSP, which includes the Land Use Framework applies to both Yarra River land and the YSP area including private land. This is made
clear on page 8 of the YSP which provides:
How the Yarra Strategic Plan works
The Yarra Strategic Plan is split into two interrelated parts:
Part 1 – Working together to achieve the community vision: this part of the
plan showcases the immediate investment already planned for the river;
acknowledges the history of Traditional Owners and recognises their intrinsic
relationship to the Yarra River, Birrarung. It outlines a modern governance
approach for our collaborative actions on Yarra River land (public land) in the
next 10 years.
Achieving the performance objectives requires a shift in the way agencies and
Traditional Owners work together to manage the river.
Part 2 – Land use framework: this part of the plan marks a step-change in how
we manage development along the river, setting a new standard for decision-making
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and placing the river at the heart of land use planning.
As Melbourne grows, the Yarra River must be a central consideration in land use
planning and development in the corridor. The land use framework will guide
future land use and development to ensure that activities within the corridor
deliver on the performance objectives over the next 10 years.
The framework will protect areas of high environmental, landscape and cultural
value, and identifies opportunities to improve access to the river for community
enjoyment. It ensures that the health and integrity of the Yarra are protected.
All members of the Yarra Collaboration Committee are committed to delivering
the projects, objectives, and actions outlined in the Yarra Strategic Plan. We
will work towards achieving the community’s vision for the river to ‘deepen the
relationship between nature and people’ and manage the river as one living
entity. [Emphasis added]

99. Page 16 of the draft YSP outlines three categories of land to which the plan applies these are, in summary:
a.

YSP area (land of any kind located 1km of the banks of the Yarra River, noting some areas are defined as excluded land).

b.

Yarra River land (bed, soil and banks of the Yarra River and crown and state government land within 500m of a bank of the
river (noting that this does not include private land and some areas are excluded).

c.

Greater Yarra Urban Parkland (Yarra River land used as public open space between Punt Road, South Yarra and the urban
growth boundary).

100. These descriptions are consistent with the Act, using language appropriate for the broader community.
101. Paragraph 1 of the LUF (page 64) states that 'The Yarra Strategic Plan provides a regional framework for land use planning and decision
making on both public and freehold private land.
102. Paragraph 5, dot point 1 (page 64), states the YSP will 'be used in the planning system to provide regional planning policy and strategic
directions for all land within the Yarra Strategic Plan area.’
103. The Land Use Framework provides further distinction between Yarra River land and private land in the land use settings definitions
appearing on page 66 which distinguish between ‘Yarra River land’ and ‘townships’, ‘urban’ and other categories of land use. Directions
for each land use setting (divided into the four reaches) are provided throughout the LUF. For example, for the Suburban Reach, at pages
101 to 102 the directions for future land use and development are provided. That section provides separate directions for the different
land use categories including the Yarra River land which are distinct from the directions for the other categories of land use.
104. Melbourne Water accepts that it might be useful to state expressly on page 8 of the YSP that Part 2 of the YSP applies to both Yarra River
land and private land and the directions have been separated by land use category and to cross reference the land use categories
adopted.

Submission by Kellehers Australia
105. At [13] of its submission, Kellehers submits that whilst many of the requirements of s21 of the Act ‘have been considered or met, the Act
is clear the LUF must include the matters set out in s21 and the ‘The Inner City Reach’ (‘ICR’) does not, in our view, adequately or at all in
some instances include the following mandatory considerations.’ Melbourne Water disagrees with this assessment. Section 21 of the Act
provides mandatory considerations for the YSP as a whole. The Act does not require every part of the plan – or more specifically those
sub-parts of the plan for each of the reaches should address every element of s 21. Melbourne Water notes the conclusion of Mr Reid
the expert town planner called by EJA and Yarra River Keepers does not accord with the submission by Kellehers. Mr Reid concludes at
[28]:
Section 21 of the Act sets out the required content of the LUF. It is fair to say that all of the topics nominated in Section 21 area all
dealt with in some fashion at a reach level.
106. Melbourne Water acknowledges that Mr Reid considered the matters he identified at [29] such as areas for urban revitalisation or
renewal and habit corridors should be provided more comprehensive attention at a whole of river level. Melbourne Water has already
indicated its acceptance of many of Mr Reid’s recommendations and has flagged that further work is being undertaken on the YSP to
address a number of his recommendations.
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107. On a final point: It was noted in submissions by Kellehers this morning that a particularly significant Corroboree Tree in Richmond Park
was not included in the draft plan. We must emphasise that with respect to the principles of self-determination, all culturally significant
sites that have been included in the plan have been provided by Wurundjeri Woi Wurrung people. This includes on areas of contested
land, with sensitivities respected, as previously outlined. Melbourne Water also advises the Panel that some of these sites have been
removed after discussion with elders and Melbourne Water would emphasise to Kellehers that it is the right of Traditional Owners and
other Aboriginal communities to divulge areas of cultural sensitivity for consideration of the plan.

Friends of the Yarra Valley Parks
108. Melbourne Water thanks the Friends of the Yarra Valley Parks for its thorough and considered submission.
109. Melbourne Water believes strongly that community groups play a key role in managing the Yarra – we consider them central to our
collective efforts and we will emphasise this further. As has been outlined in the course of submission and during evidence, collaborative
management is a key part of the Healthy Waterways Strategy and Melbourne Water recognise that the challenges ahead of us on the
river can only be tackled as a community.
110. The submitters are right when he says the three opportunities included in the YSP around the Murundaka and Montpelier wetlands area
are subject of rehabilitation works conceived by, advocated for and implemented by the Friends group and other community members.
This highlights, Melbourne Water feels, the importance of community groups in identifying not just threats to the river and its environs
but also to implementing solutions.
111. This was central to the deliberations of the YCC when it added the action on page 42 of the YSP. In this section, in which the plan
discusses the collaborative management of the Yarra, the YSP has included as one of the 4 management objectives that:


All stakeholders, including the community, are involved in taking care of the river.

112. We take on board the submitters’ comments that the plan should specify roles and responsibilities for Friends and community groups,
and that this area of the river should function under joint management arrangements between the Friends (representing the local
community), Parks Victoria and the Wurundjeri.
113. Melbourne Water has already committed to work in this way through the co-designed Healthy Waterway Strategy.
114. Melbourne Water will take this back to the YCC and suggest further commitments in the YSP to ‘Work with the community to support and
expand their stewardship role.’

Conclusion
115. Following six hearing days, numerous submissions and a large volume of material canvassing a broad range of topics, Melbourne Water
thanks all parties to the hearing and the Panel for their efforts and contributions to this important process.
116. While Melbourne Water may not agree with all that has been said in submission, Melbourne Water wishes to recognise the personal
investment in this process that has been made by many submitters and their active participation in the process. There can be little doubt
that as with most public hearing processes, but in particular an integrated and novel process of the kind specified by the Act that
outcomes are improved as a direct result of the participation of submitters.
117. Melbourne Water has foreshadowed it will recommend to the YCC a suite of changes to the YSP including addressing a number of Mr
Reid’s suggestions for improvements to the document such as improving the links between the performance objectives in Part 1 and Part
2 of the YSP and a roadmap for the relationship between the YSP and elements of the planning framework. Melbourne Water has also
foreshadowed the acceptance of recommendations for significantly improved environmental outcomes including the extension of the
Watsons Creek Habitat Corridor and the extension of the new area of protection for Yering to Tarrawarra upstream to Yarra Junction.
The acceptance of these recommendations demonstrate that Melbourne Water has been receptive to submissions regarding the draft
YSP and has not approached this Panel with a closed mind or with a view to a pre-determined outcome.
118. Melbourne Water commends the draft Yarra Strategic Plan, and more particularly the Land Use Framework to the Panel. Melbourne
Water thanks the Panel for the way in which the hearing has been conducted during this highly challenging time and the diligence of the
Panel in this process. Melbourne Water wishes the Panel well with its deliberations and looks forward to receipt of the Panel’s report and
recommendations.
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