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10 Dispute resolution services and mechanisms

This chapter presents options that respond to issues raised by stakeholders concerning the processes and mechanisms for the resolution of residential tenancy disputes. These issues included:

· the low level of awareness among tenants and landlords of their rights and responsibilities in in the context of resolving disputes

· the limited options available to providers of accommodation including landlords and rooming house operators to resolve disputes early with the assistance of a third party

· the availability of mechanisms for parties to resolve disputes rapidly in an informal and non-adversarial way that provides the certainty of binding determinations and orders

· the quality and consistency of VCAT decisions on residential tenancy dispute cases, and

· limited compliance and enforcement activities.

The options presented aim to achieve outcomes that are consistent with a healthy rental sector, such that:

· the system caters for the broad spectrum of disputes, in terms of the nature and stage of the dispute, and the outcomes sought by the parties involved

· problems are addressed early, enabling the preservation of relationships and tenancies by preventing the escalation of disputes and negative experiences for both parties

· parties can achieve certainty in a constructive manner, bringing about positive practical outcomes in individual tenancies, and

· a positive non-adversarial culture is promoted within the rental sector generally where parties feel confident that fair outcomes can be achieved, so that they are able to respond appropriately and proportionately when problems arise.

Dispute resolution is most usefully considered as a spectrum on which various services and mechanisms may be appropriate for different disputes at different times for different parties. The residential tenancies sector has a diverse population of participants, and the range of options available should cater to that population, and to the various stages of the disputes that arise.

Options for greater protections against the threat of arbitrary, unfair and retaliatory terminations are put forward in chapter 11 of this paper. Similarly, options for the pathways to VCAT and the criteria it may consider in deciding a residential tenancy dispute are presented in the relevant chapters of this paper. These options should be read in conjunction with the options for improved dispute resolution services and mechanisms set out in this chapter.

As noted in chapter 1 of this paper, reform options specifically relating to caravan and Part 4A residential parks will be addressed separately following the completion of the Parliamentary Inquiry into the Retirement Housing Sector. However, parks residents and operators, as parties to agreements under the RTA, would continue to have access to the services and mechanisms for residential tenancies disputes. Therefore, parks residents and operators can be assumed to be included in the following discussion of options.

10.1 Tools for independent resolution of disputes

	There is a low level of awareness by tenants and landlords across the residential rental sector about their rights and responsibilities under the RTA.
Stand-alone option

· Option 10.1 – Enhance CAV’s information and advice services.


Background

Research commissioned by CAV
 found that 24 per cent of tenants reported having been involved in a dispute with a landlord, and of those 57 per cent had raised the dispute. The top three areas of dispute nominated by tenants were:

· property repairs and maintenance (62 per cent)

· agent and landlord conduct (36 per cent), and

· bond claims (33 per cent).

Of the landlords surveyed, 44 per cent reported having been involved in a dispute with a tenant and 24 per cent had raised the dispute with the tenant. The top three areas of dispute nominated by landlords were:

· rent payment (51 per cent)

· damage to property (33 per cent), and

· tenant conduct and behaviour (22 per cent).

Ideally disputes can be resolved in the first instance without the intervention or assistance of third parties. Information and advice regarding parties’ rights and responsibilities under the RTA, and about the pathways or options available to them to resolve their disputes are important tools in this process.

There are a number of agencies that provide information and advice in the rental sector. CAV, in addition to the Dispute Settlement Centre of Victoria (DCSV) and the TAAP agencies, which provide specialist support to vulnerable and disadvantaged tenants, report approximately 80,000 contacts per year.

One of CAV’s functions is to undertake programs to inform or educate the public about the provisions of the RTA, and the services provided under the RTA by CAV. In fulfilling this function, CAV provides an information and advice service directly to tenants, residents, landlords, property managers, and rooming house and parks operators. As part of this service it provides referrals where appropriate to a network of government funded services. In addition, CAV funds industry training programs and runs extensive community education and outreach programs to make direct connections with a range of community groups, and participant groups in the sector.

Issues

Stakeholders raised concerns that there is a low level of awareness of rights and responsibilities under the RTA, among both tenants and landlords, including rooming house and parks residents and operators.
The following stand-alone option identifies aspects of CAV’s service that can be enhanced to address the specific gaps that were identified by stakeholders during Stages 1 and 2 of the review.
Option 10.1 – Enhance CAV’s information and advice services

Under this option, CAV’s overall service delivery capacity would be expanded through the provision of additional digital and online services. However, the current level of services provided by telephone to those who do not use digital and online services would be maintained.
Additional materials and tools would be developed including:

· plain language practical guides to assist parties to interpret rights and responsibilities under the RTA, and

· guides to enable parties to navigate the dispute resolution system and select the service or mechanism that is suitable for their particular dispute which would include comprehensive information about the services and mechanisms available, their suitability for different types of disputes, the outcomes they can provide, and where they are situated on the escalation spectrum.
Key information would also be included on prescribed publications, forms and notices where appropriate. This would include information about how to seek further assistance, and how to challenge notices and decisions.

While CAV would continue to provide materials in accessible-formats and languages other than English, and make available interpreter services, connections with CALD communities and seniors groups would be strengthened.

Consultation questions

138. What are any risks or costs associated with the proposed additions to CAV’s information and advice service?

139. Taking into account CAV’s existing education programs and initiatives targeted to different groups in the residential sector, what other options would contribute to raising awareness of rights and responsibilities and thereby assisting dispute prevention and independent resolution?

10.2 Third-party assisted non-binding dispute resolution

	There are few assistance services for dispute resolution available to landlords, property managers, and rooming house and park operators, whose first port of call for third-party intervention for the early resolution of disputes is often VCAT.
Stand-alone option

· Option 10.2 – Extend CAV’s Frontline Resolution and conciliation services to landlords, property managers, and rooming house and park operators.


Background

Under the RTA, one of CAV’s functions is to conciliate:

· a complaint made by a tenant that the landlord is in breach of a duty to maintain the rented premises in good repair

· any dispute in relation to a tenancy agreement between a landlord and a tenant that can be referred by the landlord or the tenant

· any matter arising under the rooming house provisions, and

· any matter arising under the caravan park provisions and the site agreement provisions upon written application by any of the parties.

CAV fulfils this function through its Frontline Resolution (FLR) and formal conciliation services, which are offered to tenants and residents of rooming houses and parks.

FLR is provided at the request of tenants and residents, and involves an FLR conciliator making contact (by telephone or email) with the landlord, or rooming house or park operator to advise them of their relevant responsibilities under the RTA. They may seek to gain a verbal undertaking from the landlord to a particular course of action on behalf of the tenant or resident.
Conciliation is provided by written application, and unlike FLR, conciliators refer to relevant documentation provided by either of the parties. Participation is voluntary and the agreements reached are non-binding. If either of the parties default on the agreement they can elect to escalate to another decision making forum such as VCAT.

Given these services are voluntary and non-binding, and are usually conducted by shuttle (where both parties are contacted separately), the risks of unfair outcomes resulting from any power imbalance that may exist between the parties is minimal. Instead, FLR and conciliation offer the opportunity for assistance at an informal level, through an independent conciliator who informs the parties separately of their rights and responsibilities under the RTA, and suggests ways to resolve the dispute.
Issues

It was reported in stakeholder consultation that landlords, property managers, and rooming house and parks operators have limited access to this type of assistance. A further concern was that some vulnerable and disadvantages tenants and residents, particularly those experiencing financial difficulties, may not be accessing specialist services at the time they are needed.

The following stand-alone option proposes that CAV’s conciliation services be extended to landlords, property managers, and rooming house and parks operators to assist with early and non-adversarial resolution of problems in tenancies and disputes. It could also assist in the early referral of tenants to appropriate assistance services.
Option 10.2 – Extend CAV’s Frontline Resolution and conciliation services to landlords, property managers, and rooming house and park operators

Under this option FLR and conciliation services that are currently provided to tenants and residents would be extended to landlords, property managers, and rooming house and park operators. The level of service provision to tenants and residents would be unchanged.

The extension of these services would enable a greater overall volume of disputes in the residential tenancies sector to be addressed in a timely and non-adversarial manner. This could prevent some disputes from escalating, which could assist in preserving tenancies.
The extension of these services to landlords, property managers, and rooming house and park operators would also assist in the referral of tenants and residents to specialist assistance services, who may otherwise not seek assistance or be aware that assistance is available.

No amendments to the RTA would be required as provision is already made for services to be offered to any party in relation to a relevant agreement. Extension of the services could be made at an operational level within CAV.
	Consultation questions

140. What are any risks or costs associated with extending CAV’s Frontline Resolution and conciliation services to landlords, property managers, and rooming house and park operators?

141. Where the landlord has a dispute with their tenant or resident, what other options would contribute to:

· early intervention and prevention of disputes escalating?

· constructive resolution of disputes and preservation of tenancies?

· early referrals of vulnerable and disadvantaged tenants and residents, and tenants and residents experiencing financial difficulties to appropriate specialist services?


10.3 Binding agreements, orders and determinations

	There is a gap in the dispute resolution system for a mechanism that can facilitate binding agreements, and provide binding decisions and orders in an informal and non-adversarial setting.

Stand-alone option

· Option 10.3 – Establish a specialist administrative dispute resolution service that makes binding orders.


Background

VCAT is the primary mechanism for obtaining binding orders and determinations for disputes that arise under the RTA. In its 2015-2016 Annual Report, VCAT reported that it handled approximately 60,000 cases for the year in its Residential Tenancies List, the majority of which are brought by landlords for bonds, rent and possession.
Issues

Stakeholders considered that there are a number of obstacles to tenants exercising their rights that are related to the nature of VCAT processes. Some of these included, but were not confined to, the reliance on VCAT for binding decisions and orders, the complicated processes involved and the formal and intimidating environment of a tribunal.

Some stakeholders identified tenants’ reluctance to use VCAT or defend VCAT matters brought against them as an issue. Tenants’ use of VCAT is relatively minor compared to landlords; in 2015-16, seven per cent of the 60,000 cases were brought by tenants. However, this may be because there are many fewer provisions in the RTA that require a tenant to obtain a VCAT determination or order, than there are for landlords.

It was also noted that there are additional difficulties for vulnerable and disadvantaged tenants in exercising their rights.

Many stakeholders considered that there are insufficient options for parties to address and resolve disputes rapidly, that are informal and non-adversarial, and provide the certainty of binding determinations and orders. In many cases, VCAT is the first port of call for parties to a dispute, and the only avenue through which to obtain a binding decision. In addition to the various issues identified regarding VCAT practices and processes, concerns focused on the formal and adversarial nature of a tribunal setting, and the appropriateness of such a setting for the resolution of disputes where the preservation of relationships between the parties is often important.

Stakeholders suggested that a less formal mechanism providing binding decisions could facilitate early intervention and resolution of disputes in a way that enables the parties to gain certainty and maintain a relationship through an ongoing tenancy agreement.
A number of stakeholders favoured an ombudsman model to address this gap. Features of an ombudsman that may be attractive in this context are:
· scope to choose from a toolbox the most appropriate method of dispute resolution for the dispute and the parties

· relative informality compared to a tribunal

· processes that are less adversarial than a tribunal

· cases decided by an impartial referee with reference to the legislation

· transparent outcomes, and

· sector-wide issues identified and addressed at a sector level.

While an ombudsman would not typically be considered a suitable model for handling disputes between private individuals in the residential tenancies sector,
 certain features that characterise ombudsmen could be applied to a dispute resolution function for the sector.

An option is proposed to assist parties to resolve disputes early. These options also have the potential to contribute to a positive, non-adversarial culture in the rental sector with scope to reduce the overall volume of cases brought to VCAT each year.

Option 10.3 – Establish a specialist administrative dispute resolution service that makes binding orders

A specialist administrative (non-tribunal) dispute resolution service would be established under the RTA for the private and community-housing sector. It would be mandatory for all residential tenancy disputes, other than termination and possession matters, to be handled by the new specialist administrative dispute resolution service before an application could be made to VCAT.

The service would make orders by agreement in the first instance, or provide a decision where an agreement cannot be reached. In either case, the service would make a binding order, which would be enforceable by the courts. If the parties do not reach agreement, and either is seeking to terminate the tenancy or a possession order, the matter would be referred to VCAT
There would be a merit review option with an appropriate setting to promote finality of the dispute resolution service decision making. For example, costs would be awarded if VCAT did not make a more favourable decision than the dispute resolution service. There would be no merits re-hearing option after the matter had been referred to VCAT and a decision made (see option 10.4A).

The service would have access to disincentives and penalties to bring about compliance with the orders it makes. It would also have to power to order payments into and out of the RSA or a similar facility where rent payments can be redirected until necessary repairs have been done, or where reimbursement is required for urgent repairs (chapter 8).

This service would be free to users. It would incorporate a quality control process and be bound by the rules of natural justice. There would be scope to deliver services online in the future.

Consultation questions

142. What are the costs and risks, if any, associated with a specialist administrative dispute resolution service that provides binding orders?

143. What other features or functions if any, should be delivered by a specialist administrative dispute resolution service to ensure that outcomes that are fair, fast, informal, and provide certainty to the parties in a non-adversarial environment?

144. If a specialist administrative dispute resolution was introduced in Victoria, who should it be delivered by and how should it be funded?

10.4 Quality of decision-making by VCAT

VCAT practices and processes are determined largely by the Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act) and are therefore outside the scope of this review. Nonetheless, stakeholder submissions regarding VCAT practices and processes have been taken into consideration during the course of both this review and the recent Victorian Government Access to Justice Review.
The Access to Justice Review reported on a number of aspects of VCAT’s practices and processes, with particular reference to small civil claims. It is possible that many of the findings and recommendations of that review would be applicable across VCAT as an organisation given that any reforms to the administrative systems and processes, and decision making practices, would not be confined to a single list or claim type.
The Access to Justice Review made recommendations regarding both administrative processes and decision-making practices aimed at achieving:

· improvements in customer service and user experience, including through improved technology and upgrading of systems

· reduced restrictions on requesting written reasons

· increased user confidence in VCAT’s ability to respond to complaints and improve operations through greater transparency in relation to complaints – specifically by publishing data in the VCAT Annual Report about the number and nature of complaints made
· strengthening of formal quality assurance processes to improve quality and consistency of decisions, including through peer-to-peer reviews, and

· simplification of the process for enforcing VCAT orders.

The recommendations of the Access to Justice Review are currently being considered by the Attorney-General.

	Stakeholders considered that there are inconsistencies in VCAT practices and processes regarding the resolution of residential tenancy disputes, including decision-making.

Alternative options

· Option 10.4A – Introduce re-hearing process for residential tenancies cases at VCAT, or

· Option 10.4B – Support consideration of peer-to-peer review of decision of non-judicial members by VCAT for the Residential Tenancies List.


Background

Unlike a court, VCAT is not bound by the rules of evidence. Each decision a VCAT member makes stands alone and has no value as a precedent for another member.
A VCAT decision can only be appealed to the Supreme Court of Victoria on a point of law. To appeal a decision made by a VCAT member who is a judge of the Supreme Court or the County Court, leave must be sought from the Court of Appeal. To appeal a decision made by any other VCAT member, leave must be sought from the Supreme Court. There are time limits for seeking leave and starting an appeal.

Except for some guardianship and administration cases, power of attorney cases and disability cases, there is no internal review mechanism for VCAT decisions, including decisions for residential tenancies disputes. For those cases where there is provision for internal review or re-hearings, the powers are set out in the relevant Acts and not the VCAT Act.

Issues

Submissions to the review identified a range of issues associated with VCAT practices and processes. These included, but were not limited to, fees, applications, notices, waiting times, reviews, appeals processes, enforcement of orders, and use of advocates, among others.

Specifically there were concerns that inconsistencies in VCAT decision-making, and lack of accountability for decisions and outcomes made the process unpredictable and created uncertainty for tenants, residents, landlords, and rooming house and parks operators.
Although these concerns were reported by frequent users on both demand and supply side, it was difficult to determine the nature or extent of inconsistencies in decision-making, and no data or specific evidence of divergent or contradictory decisions being made about similar cases was available. Residential tenancies matters frequently have a high degree of specificity and this can complicate uniform decision making, particularly where VCAT attempts to balance the interests and potential for hardship of the parties to the dispute.

Stakeholders considered that an internal appeals process would assist in building a body of jurisprudence and, therefore, improving accountability in relation to decision-making at VCAT. Stakeholders noted that jurisdictions that have amalgamated tribunals, such as NSW, SA, Queensland and the ACT, provide internal review processes for a range of cases, including residential tenancy cases. It was suggested that the features of these processes should guide an internal appeals process for residential tenancy cases at VCAT.

While it was noted that an internal appeals process was not recommended for the small civil claims list by the Access to Justice Review because the cost to the parties and to VCAT was disproportionate to the value of a small claim, there may be a case to consider an internal appeals mechanism for residential tenancy cases. Residential tenancy decisions by VCAT were considered to have a substantial impact on the parties, in particular tenants, similar to guardianship and administration cases that have an internal appeal process at VCAT.

Two alternative options are presented to improve the quality and consistency of decision-making at VCAT.
Option 10.4A – Introduce re-hearing process for residential tenancies cases at VCAT
Under this option the RTA would be amended to introduce re-hearing process at VCAT for all residential tenancy cases, except for cases that appealed a decision made by the proposed administrative dispute resolution service. This would provide for the rehearing of cases by a more senior member.
Key features of the process would include:

· the right to appeal being limited to final decisions by non-judicial members of VCAT

· the appeal application being lodged within a set time frame, for example 28 days.

· separate consideration being given to staying any final order pending an appeal

· the appeal being heard by a senior, deputy presidential or presidential member, and

· a fee for an application for an internal appeal.

In addition to the application fee they would be cost for the parties to prepare their case and be represented.

This approach is consistent with the range of cases that can be re-heard by VCAT under the Guardian and Administration Act 1986, the Power of Attorney Act 2014 and the Disability Act 2006. It is also consistent with the approach to internal appeals at the NSW Civil and Administrative Tribunal and the Queensland Civil and Administrative Tribunal.

While this option will promote the guidance and principles a re-hearing process can build, it would impose additional costs for VCAT and costs and time delays for the parties. Some stakeholders may consider that this could exacerbate any existing barriers to achieving timely resolution of disputes.

Option 10.4B – Support consideration of peer-to-peer review of decision of non-judicial members by VCAT for the Residential Tenancies List

Under this alternative option, if the government supports the recommendation by the Access to Justice Review to strengthen quality assurance at VCAT in relation to small civil claims, VCAT would be supported to introduce an appraisal process for the peer review of hearing and decisions by non-judicial members also for residential tenancies matters.
While there would be no direct costs for applicants, this process may be less transparent for the parties.

Consultation questions

145. What further information is required to determine the extent to which there is a problem with the quality of VCAT decision-making?
146. Would the features of re-hearing process at VCAT as outlined in option 10.4A address the concerns relating to the quality of VCAT decision-making?

147. What are any other features or mechanisms that would address the issues and be effective for both VCAT and the parties to a dispute?

10.5 Compliance and enforcement

	Penalties prescribed under the RTA are seen as being too low, and not an effective deterrent to non-compliance.
Stand-alone option

· Option 10.5 – Expand civil remedies under the RTA.


Background

CAV’s compliance and enforcement activities focus on matters where there is adequate evidence to support a successful action, and where conduct:
· presents serious or extensive detriment to the community (and particularly vulnerable groups)
· is systematic and deliberate, and
· is likely to continue.

Matters are considered on a case-by-case basis. The criteria that are applied to case selection are described in CAV’s compliance and enforcement policy. 

Issues

Some stakeholders suggested expanding CAV’s compliance and enforcement mechanisms as a way to address instances of non-compliance in the sector and to improve levels of compliance by landlords and rooming house and parks operators.
In particular, stakeholders considered the absence of significant fines or other penalties for non-compliance with the RTA (such as bans on leasing out poorly maintained properties) means that landlords are not compelled to adequately maintain their rental property, make timely repairs or comply with instructions from CAV or VCAT. Tenants must then seek a remedy, which may not be a viable option, particularly for vulnerable and disadvantaged tenants.
Consistent with existing Australian precedent, CAV (or another responsible body) would be able to investigate any matter at its own discretion or in response to a complaint, and or refer a complaint for investigation by another relevant agency (such as Energy Safe Victoria or local council inspectors).

The effectiveness of this regime could be enhanced through the following features.

Option 10.5 – Expand remedies under the RTA

Due to restrictions on the size of infringement penalties (which limit their deterrent value), the RTA would be amended to empower CAV to apply for civil penalties for specified breaches. This would be added to CAV’s current powers under the RTA to seek orders requiring compliance with a direction, a range of injunctions, and corrective advertising orders.
Other additional powers that could be explored include:

· the ability to issue a range of binding orders aimed at achieving compliance with minimum standards, including that the landlord undertake a repairs schedule if they wish to continue renting the premises (chapter 8), and

· the ability to issue a warning notice (see s 223 of the Australian Consumer Law, for example).

CAV otherwise has existing powers to seek a range of injunctions from a court to order a person to do, or refrain from doing, anything specified in an order.

Consultation questions

148. What are the disadvantages, if any, of introducing civil penalties under the RTA?

149. Which of proposed additional powers would most assist in addressing non-compliance?

150. Are there any other powers or approaches that should be considered?

11 Terminations and security of tenure

Terminations provisions regulate the circumstances under which the parties can end a tenancy agreement.
 The RTA provides a range of protections over and above contract law in acknowledgement that housing is essential and needed continuously, and moving is costly.
Key issues raised by stakeholders included that:

· the grounds for termination do not adequately protect tenants from unfair terminations of their tenancy

· the existence of terminations provisions where reasons are not required undermine tenants’ security of tenure and their confidence to exercise their rights under the RTA for fear or retaliatory termination of their tenancy

· the grounds for tenant at-fault terminations do not have the appropriate coverage and landlords resort to using the notice to vacate for no specified reason in order to address problems that arise from these gaps

· tenants do not have appropriate flexibility to exit an agreement in response to a landlord giving notice to vacate or where the terms of the tenancy changed, and

· there needs to be greater discretion for VCAT in making possession orders to avoid tenants having their tenancies unfairly terminated.

Quantitative data regarding the frequency and reasons for moves provides an indication of the extent of certain issues as they occur across the sector. Overall, people are moving less frequently than they were 15 years ago.
 ABS data, and research commissioned by CAV indicate that moves are initiated by tenants in around 80 to 90 per cent of cases.

For those tenants whose move was initiated by the landlord, the main reasons cited related to change of use (sale, moving in, renovations). Four per cent of tenants received a notice to vacate for no specified reason. 

When asked if they thought they would be able to stay in the property for as long as they liked, 55 per cent of tenants indicated they definitely or probably would; 24 per cent said they did not know; and 21 per cent said definitely or probably no. The most common reasons for the latter response were:

· landlord’s situation may change (39 per cent)

· rent increases/rent becoming too expensive (45 per cent), and

· own personal situation may change (27 per cent).

According to research commissioned by CAV, 26 per cent of landlords reported having ended their previous tenancy. Of those, 29 per cent evicted the tenant for rent arrears, and a further 11 per cent evicted for reasons other than rent arrears.

Of tenants who reported having their previous tenancy terminated by the landlord, 74 per cent stated that the notice period was long enough to find another property. This was higher where the notice period was 90 days (92 per cent) and 120 days (83 per cent).

This chapter includes options for reforms to terminations provisions in response to these issues. It should be assumed that the status quo is an option in each case.
The provisions of the RTA that have been identified as areas for reform are addressed in this chapter roughly in the order that they appear in Part 6 of the RTA, as follows:

Table 11.1: Terminations provisions identified as areas for reform

	Type of termination
	Area for reform

	Terminations instigated by the landlord

	Tenant at fault
	· Damage

· Danger

· Termination by a notice to leave

· Disruption

· Non-payment of rent

· Failure to comply with a VCAT order

· Successive breaches of terms of the agreement

· Use of premises for illegal purposes

· Parting with possession for consideration (new provisions)

· Antisocial behaviour (new provisions)

· VCAT discretion in granting possession

	Tenant not at fault
	· End of fixed term

· No specified reason

· Changes of use

· Mortgagee repossession

	Terminations instigated by tenant

	Landlord at fault
	· Successive breaches of agreement and failure to comply with a VCAT order

	Landlord not at fault
	· After death of sole tenant

· Reduced periods of notice under certain circumstances

· Lease breaking


The chapter also provides three models for enhancing security of tenure through terminations provisions. While security of tenure is influenced by many aspects of residential tenancies legislation and the broader environment (see Executive Summary),
 provisions for landlord initiated terminations are important because they affect the length of the agreement, the circumstances under which the agreement may be terminated and protections against unfair termination.

Family violence

There are a number of issues relevant to terminations, which may be instigated either by the landlord or tenant, where family violence has occurred. These are addressed separately in chapter 12 of this paper.
11.1 Terminations instigated by landlord or owner: tenant at fault

As noted above, research indicates that the most common reason for a landlord to terminate a tenancy is for rent arrears. While tenant responses indicated that at-fault terminations accounted for about 4 per cent of terminations instigated by the landlord, there is no quantitative data about the specific nature of, or circumstances surrounding those terminations.

11.1.1 Processes for termination

	Some stakeholders considered that under the current arrangements there is excessive scope for arbitrary evictions to occur where it is contended that a tenant has breached the terms of the agreement. This can result in unfair and unnecessary evictions.

Stand-alone option

· Option 11.1 – Introduce a process for termination orders to the RTA.


Background

Under existing arrangements, where a tenant has breached the tenancy agreement, a landlord may evict the tenant by giving a notice to vacate specifying how the tenant has contravened the terms of the RTA and the date on which they are required to vacate. 

In cases where the tenant does not vacate on the specified date, the landlord is required to obtain a possession order from VCAT. In making a decision about whether to grant a possession order, VCAT must observe the conditions and processes set out in Part 7 of the RTA. These conditions and processes provide an additional layer of scrutiny beyond those imposed on the landlord to give a valid notice to vacate.

Issues

Some stakeholders expressed concerns that landlords can give a notice to vacate to terminate the tenancy when they believe the tenant has breached the terms of the agreement, without any independent review. This can result in tenants unnecessarily leaving a tenancy, and in some cases becoming homeless.

It was suggested that tenants be afforded a greater degree of protection, particularly for at-fault terminations where notice periods can be as short as the same day. It is intended that a mechanism which removes the landlord’s ability to give a notice to vacate and imposes the scrutiny of a possession order hearing in the first instance, will reduce the scope for unnecessary and unfair evictions under the at-fault terminations provisions of the RTA.

Option 11.1 – Introduce a process for termination orders to the RTA

A termination order would replace the notice to vacate. An application for a termination order would be heard in the same way as a possession application. That means the same level of scrutiny would be applied to the application, and as a result the tenant afforded a higher degree of protection in the first instance. The tenant would be given the same opportunities to challenge the application for a termination order as they would for a possession order application.

The termination order process would be particularly beneficial to those tenants would otherwise vacate a rented premises without having challenged a notice to vacate, where the notice has been given unfairly or unnecessarily. 

VCAT would be required to refer to a framework for assessing and weighing the risks to the property, landlord, any other relevant parties, and to the tenant when making decisions in relation to termination and possession (as discussed in this chapter 11.1.2 below).

Consultation questions

151. What are the potential benefits and risks of introducing a termination order process to the RTA?

152. What alternative options are there to provide an appropriate level of checks and balances in cases of at-fault evictions with creating undue burden or barriers to legitimate tenancy terminations for landlords?

11.1.2 VCAT decision-making process in granting termination and possession orders

	An issue was identified in relation to VCAT’s discretion in making possession orders, in particular, regarding the reasonableness and proportionality of a termination, and the potential hardship to the tenant.

Stand-alone option

· Option 11.2 – Require VCAT consideration of reasonableness in making possession orders.


Background

The RTA specifies the conditions under which VCAT must make a possession order. These generally require that certain administrative requirements are met such as that the landlord was entitled to give the notice to vacate and has not withdrawn the notice, they have complied with the requirements of the RTA, and so forth.

Even where all of the conditions are satisfied, there are circumstances under which the RTA specifies that VCAT may dismiss or adjourn an application for possession, and where it must not make an order for possession. For example, VCAT:
· may dismiss or adjourn an application relating to rent arrears if satisfied that arrangements have been made such that the landlord can avoid financial loss
· must dismiss an application if all arrears have been paid
· must not make a possession order if it considers a failure to comply with a tribunal order was trivial or has been remedied; there will be no further breaches; and the breach is not a recurrence, and

· must not make a possession order for disruption if the disruption has ceased, is not a recurrence and will not be repeated.

In addition, when making decisions regarding terminations under each of the specific provisions, VCAT takes into account a range of considerations and applies various tests regarding the nature of the action or activity leading to the termination, as described in the preceding sections of this chapter.

Issues

Some stakeholders were concerned that VCAT does not have adequate discretion to take into account hardship that may be experienced by the tenant, and other courses of action that may preserve the tenancy. It has been suggested a further test be applied to terminations such that VCAT must not make a possession order unless it is reasonable and proportionate in the circumstances, taking into account hardship to the tenant. This is particularly important in light of the fact that in some cases, the end of a tenancy could result in homelessness for the tenant.
More generally, it was considered that clearer guidelines could formalise VCAT’s decision making process to ensure that the risks to the property, landlord, any other relevant people, and to the tenant are taken into account when making decisions in relation to termination and possession.
Option 11.2 – Require VCAT consideration of reasonableness in making possession orders

VCAT would be required to take into account the reasonableness and proportionality of termination of the tenancy, and the potential hardship to the tenant, balanced against the interests and potential hardship (or harm, as the case may be) to the landlord/owner/mortgagee, neighbours, other residents or any other people affected by the tenant’s actions or behaviour.

Documentation would be required to accompany an application for (termination or) possession with a pre-eviction checklist, detailing, for example:
· the nature, frequency and duration of the tenant‘s conduct leading to the notice to vacate

· the effect of the tenant‘s conduct on others, and

· whether the landlord has considered other courses of action before beginning the eviction process.

Consultation questions

153. What are the potential benefits and risks of expanding VCAT discretion to make possession orders and requiring a pre-eviction checklist as under option 11.2?

154. What alternative options are there to ensure VCAT decisions regarding possession adequately take into account the reasonableness of the termination and the hardship of the tenant?

11.1.3 Damage

	Issues were raised regarding the wording used to describe damage (for general tenancies), and the processes for terminating the tenancy.

Stand-alone options

· Option 11.3 – Clarify the description of damage and include injury.
· Option 11.4 – Require a landlord to apply directly to VCAT for a termination order for damage.


Background

For general tenancies, a landlord may give a tenant a notice to vacate a rented premises if by the conduct (by act or omission) of the tenant or the tenant's visitor, damage is maliciously caused to the premises or common areas.

For rooming houses a notice to vacate may be given where the resident or resident’s visitor intentionally or recklessly causes or allows serious damage to any part of the premises.

The termination date may be the same day on which the notice is given.

The provisions for malicious, and intentional and reckless damage are distinguished from the duty provisions for each of the tenure types regarding damage caused by the tenant other than fair wear and tear. Breaching these duties is not grounds for immediate termination.
Steps to gain possession follow the standard procedure.
With regards to the interpretation of ‘malicious damage’, VCAT has stated that in practice it has taken the view that this termination provision was designed to be utilised in urgent, current and imminently threatening situations concerning damage to a property, or where the conduct is continuing at the time the notice to vacate is given.
Issues

Some stakeholders submitted that the definition of damage should not require that it be urgent, current, or imminent, or continuing conduct.

In addition, it has been suggested that this provision include intentional damage to safety equipment, such as smoke alarms.
Other stakeholders recommended that more detail about the nature of the malicious damage should be included in the notice to vacate.

Stakeholders also suggested allowing an application to VCAT for a termination order or order of possession in the first instance, which would eliminate the step of issuing a notice to vacate.
Option 11.3 – Clarify the description of damage and include injury

This option aims to reduce the ambiguity associated with the word ‘maliciously’ for damage in general tenancies, by aligning the description with that used elsewhere in the RTA and more commonly in other jurisdictions.

A tenancy could be terminated if the tenant had intentionally or recklessly caused or permitted serious damage to the premises or any common areas. Serious damage would include any damage to safety equipment such as smoke alarms.

The provision would apply similarly if the tenant had intentionally or recklessly caused or permitted serious injury to the landlord, the landlord’s agent, an employee or contractor of either, or a neighbour or person on neighbouring property or premises used in common with the tenant.

Option 11.4 – Require a landlord to apply direct to VCAT for a termination order for damage

Under this option the landlord would be required to apply directly to VCAT for a termination order instead of giving a notice to vacate to the tenant.
As described at the beginning of this chapter, a termination order would combine the steps of giving a notice to vacate and obtaining a possession order. It would incorporate the checks and balances provided by VCAT in the first instance, while allowing the process to be undertaken in a single step.

Consultation questions

155. What are any alternatives to clarifying the type of damage and the circumstances under which the damage is caused that would appropriately constitute grounds for immediate termination?

156. What are any potential benefits and risks of requiring a termination order from VCAT in lieu of giving a notice to vacate?

157. What are any alternative considerations or procedures that would be appropriate for terminations for damage?

11.1.4 Danger

	There is insufficient clarity about the circumstances giving rise to termination for danger.

Stand-alone options

· Option 11.5 – Clarify the description and guidelines for interpretation of danger.

· Option 11.6 – Require a landlord to apply directly to VCAT for a termination order for danger.


Background

A landlord may give a tenant a notice to vacate rented premises if the tenant or the tenant's visitor by act or omission endangers the safety of occupiers of neighbouring premises.

The equivalent provisions for rooming houses (and caravan parks and Part 4A parks) specify that the resident or visitor, by act or omission ‘causes a danger’.

According to the VCAT practice notes
 the word ‘endangers’ is interpreted in the present tense and the purpose of the provision is to protect neighbours rather than punish the tenant. Therefore it is normally necessary for the landlord to demonstrate that at the time the notice to vacate was given, the danger to neighbours was continuing. If VCAT considers that an incident was isolated and unlikely of being repeated it may conclude that there are insufficient grounds. If instead the tenant or visitor is likely to continue to be a source of danger to neighbours there may be grounds.
Second, VCAT considers that there must be a connection between the tenant and the property, and the neighbour and the neighbouring premises. An example would be where a tenant assaults their neighbour somewhere not located near the rented premises.
Third, if a tenant or visitor has threatened a neighbour, VCAT will consider whether the threat is likely to be carried out so that the tenant could reasonably be said to endanger the neighbour.

The termination date may be the same day on which the notice is given. However, a landlord is not entitled to give a notice to vacate if a notice to leave has been given for violence on managed premises in respect to that incident (see this chapter 11.1.5 below).
Issues

A number of issues were identified regarding the scope of provisions in relation to general tenancies:

· The word ‘endangers’ is interpreted strictly by VCAT in the present tense, and therefore requires certainty of continuing endangerment. It was questioned whether this is adequately protects neighbours from the harm that may have been caused by the tenant’s actions. VCAT’s discretion to predict whether the behaviour will continue or recur is considered problematic.

· The provision is restricted to occupiers of neighbouring premises and should include danger to any others who legitimately come in contact with the property including the landlord, their agent and any contractors.
· As with termination provisions for damage (see this chapter 11.1.3 above), it has been suggested that the landlord should be able to apply directly to VCAT for a termination order or order of possession without issuing a notice to vacate.

Option 11.5 – Clarify the description and guidelines for interpretation of danger

The provisions for residential tenancies would be amended to broaden their scope, and provide clarity and consistency with other parts of the RTA.

A tenancy could be terminated if the tenant or the tenant's visitor by act or omission had caused a danger to any of occupiers of neighbouring premises, the landlord, their agent, contractors or any other person on the premises.
The language would clarify that the grounds for termination relate to an act that has been committed. By implication, in making a decision on termination or possession order applications, predictions regarding the likeliness of a recurrence of the act, and the requirement for the danger to be continuing would no longer be taken into account.

Option 11.6 – Require a landlord to apply directly to VCAT for a termination order for danger

The landlord would be required to apply directly to VCAT for a termination order instead of giving a notice to vacate to the tenant.
As described at the beginning of this chapter, a termination order would combine the steps of giving a notice to vacate and obtaining a possession order. It would incorporate the checks and balances provided by VCAT in the first instance, while allowing the process to be undertaken in a single step.

Consultation questions

158. What are the potential benefits and risks of amending the language and scope of the provisions for danger?

159. What are any alternatives to clarifying circumstances under which a tenant had caused danger to another person that would constitute grounds for termination?

160. What are potential benefits and risks of removing VCAT’s discretion to make possession orders based on the likeliness of a recurrence of the behaviour?

161. What are the potential benefits and risks of requiring termination by application to VCAT?

162. What are any alternative considerations or procedures that would be appropriate for terminations for danger?

11.1.5 Termination by a notice to leave for violence on managed premises

	Notices to leave for violence on managed premises need to balance the rights of the perpetrator whose residency is suspended with the obligation of the landlord/operator to protect other residents from future violence. Conditions could also be improved for suspended residents in terms of more practical guidance, a timely resolution of their suspension, and the ability to have any necessary goods collected for them from the premises.

Stand-alone options

· Option 11.7 – VCAT must terminate tenancy if it was appropriate to give notice to leave.

· Option 11.8 – Notice to leave can be served on resident for visitor’s serious violence.

· Option 11.9 – Notice to leave to include practical information for suspended resident.

· Option 11.10 – Suspended resident can arrange for authorised representative to collect goods.

· Option 11.11 – VCAT must hear application within two business days, with adjournment of no more than five business days.


Background

The RTA contains provisions for addressing violence that occurs on-site in managed high-density buildings, rooming houses, caravan parks and residential parks. If an on-site manager has reasonable grounds to believe that a serious act of violence by the resident or their visitor has occurred on the premises, or that the safety of any person is in danger from the resident or their visitor, the on-site manager can issue the perpetrator with a notice to leave. It is an offence for the on-site manager to issue a notice to leave without reasonable grounds. A notice to leave cannot be given if a notice to vacate has already been given in respect of the same incident.

The prescribed notice to leave requires the on-site manager to indicate which of the two reasons for giving a notice to leave applies, and informs the resident of their rights. An on-site manager must give the notice to leave as soon as it is possible for the manager to safely do so after the serious act of violence has occurred or the safety of a person has been endangered. A resident or visitor given a notice to leave must leave the premises immediately, and it is an offence to remain on the premises.

If a resident is given a notice to leave, their residency is suspended and they must not return for two business days (at which point the residency resumes) or until the matter is heard at VCAT, if the landlord/operator makes an urgent application to VCAT during the suspension period to terminate the tenancy.

When making the application to VCAT, the landlord/operator must specify the acts, facts, matters and circumstances, including relevant dates, being relied on in support of the application. VCAT can make an order terminating the tenancy, or an order allowing the resident to resume occupation if VCAT is satisfied the circumstances giving rise to the giving of the notice to leave will not be repeated.

Issues

Feedback received in the review observed that notices to leave can be difficult to execute, given the circumstances that give rise to them, and that police can be unsure whether they have the right to remove a resident issued with a notice to leave. While some submissions argued that the requirements for evidence be reduced because witnesses can be reluctant to provide evidence for fear of retribution, other submissions argued that a notice to leave should have to include a statutory declaration outlining the grounds, events, and reasons for the notice.

The current provisions aim to balance evidentiary requirements by allowing a notice to leave to be completed quickly and issued as soon as possible to remove the source of the serious violence or danger, with full particulars provided at the VCAT application stage if the matter progresses to VCAT.

Other feedback received in the review raised concerns about VCAT’s ability to reinstate the resident’s occupancy, notwithstanding that the notice to leave was appropriately given, if VCAT is satisfied the circumstances giving rise to the giving of the notice to leave will not be repeated. It was argued that the test requires VCAT to conduct ‘an exercise in mind-reading’ out of step with changing community attitudes to issues such as family violence, that makes it difficult for an operator to ensure the future safety of other residents and neighbours from future serious violence. It was suggested that the provision should be amended so that if VCAT determines it was appropriate to give the notice to leave, the tenancy must be terminated.
The RTA provides that if a resident’s visitor commits a serious act of violence or endangers the safety of any person, a notice to leave can be served on the visitor. Submissions have argued that this is of limited usefulness and that the landlord/operator should be able to also issue a notice to leave on the resident, arguing that such an approach would be consistent with other provisions in the RTA which hold the resident responsible for the behaviour of their visitors (for example, a resident can be issued an immediate notice to vacate if their visitor causes serious damage, causes serious disturbance to the peace and quiet of other residents, or puts others’ safety in danger). It is maintained that the landlord/operator would still be required to satisfy VCAT of the link between the resident and the visitor, if the matter progressed to VCAT.

Other submissions suggested that more practical information for a suspended resident should be included in the prescribed notice to leave, and that a suspended resident should be able to send an authorised representative to collect any necessary goods from the premises for the resident while the suspension is in force.

Finally, submissions raised concerns that notwithstanding the requirement for VCAT to hear a notice to leave application within two business days of the application being made, sometimes adjournments of up to two weeks are given and residents are effectively rendered homeless and may be forced to sleep rough in the meantime. It was suggested that the matter cannot be adjourned for more than five business days, unless the parties consent to a further adjournment.

The following stand-alone options seek to address these issues.

Option 11.7 – VCAT must terminate tenancy if it was appropriate to give notice to leave

Under this option, where the landlord/operator makes an application to VCAT to terminate the tenancy, VCAT would be required to do so if VCAT determined that it was appropriate to give the notice to leave. VCAT would no longer have the ability to allow the resident to resume occupancy if VCAT determined that it was appropriate to give the notice to leave.
Option 11.8 – Notice to leave can be served on resident for visitor’s serious violence

Under this option if a resident’s visitor committed a serious act of violence or endangered the safety of any person, the landlord or operator would be able to serve a notice to leave on the visitor and, if appropriate, also on the resident.

Option 11.9 – Notice to leave to include practical information for suspended resident

Under this option, the prescribed notice to leave should include further practical information for a suspended resident, advising them to contact VCAT during their suspension period and shortly after the end of two business days to determine whether or not an application has been made.

Option 11.10 – Suspended resident can arrange for authorised representative to collect goods

Under this option, a suspended resident can make arrangements with the landlord/operator to have an authorised representative collect any necessary goods that belong to the resident from the premises during the resident’s suspension period. The suspended resident must provide the name and contact details of the representative to the landlord before the representative attends the premises.

Option 11.11 – VCAT must hear application within two business days, with adjournment of no more than five business days

Under this option, VCAT would be required to hear an application within 2 business days after the application is made, and any adjournment must be for no more than five business days at which time the matter must be determined, unless the parties consent to a further adjournment.

Consultation questions

163. In what circumstances, if any, is it appropriate for a resident who was served a notice to leave on reasonable grounds to be permitted to resume occupancy, and how can the landlord/operator ensure the safety of other residents against future harm from that resident?

164. Should a landlord or operator be able to serve a notice to leave on a resident due to the conduct of their visitor in the manner proposed in option 11.8, or should this ability be confined to particular circumstances?

165. Is there any other practical information that should be included for a suspended resident on an updated notice to leave, other than the information noted in option 11.9?

166. Are there any practical issues that arise for landlords or operators, suspended residents and their representatives under the proposal in option 11.10?

167. Under what circumstances may it be necessary to adjourn an application under option 11.11?

11.1.6 Disruption

	Issues were identified regarding the scope for interpretation of serious disruption and the consequences of immediate loss of tenancy, which may be disproportionate.

Stand-alone options

· Option 11.12 – Increase notice period for termination for disruption.

· Option 11.13 – Amend the conditions under which a possession order must not be made.

· Option 11.14 – Require a landlord to apply directly to VCAT for a termination order for disruption.


Background

Under current provisions a rooming house resident may be given a notice to vacate if they or their visitor seriously interrupts the quiet and peaceful enjoyment of the premises by other residents.
The date of termination can be the same as the date on which the notice is given or later. The notice may be challenged by the resident at VCAT.

If a possession application is made in relation to the notice, VCAT must not make a possession order if it is satisfied that the interruption has ceased, and is not a recurrence and will not be repeated.
In addition, residents have a duty not to interfere with the quiet enjoyment of the premises by other residents. The VCAT practice notes do not provide commentary on how disruption under this provision is differentiated from the general duty provisions for quiet enjoyment.

Issues

Stakeholders submitted that the provisions for terminating a tenancy for disruption, and in particular the same day notice period, are overly strict and not proportionate to the harm likely to be caused.
The seriousness of the disruption is likely to be open to interpretation. In any case, it is reasonable to assume that disruption is generally less likely to cause harm to others in the same way as violent or dangerous behaviour. It is also more amenable to being remedied by the resident.
Stakeholders highlighted that there is a risk that tenants may leave immediately in accordance with the notice without the time or opportunity to remedy the situation or challenge the notice.
It was nonetheless noted that guidelines requiring that VCAT must not make a possession order if the disruption will not be repeated are of questionable value given that it is not possible for a member to determine whether or not the disruption will recur.
Option 11.12 – Increase notice period for termination for disruption

The notice period would be increased from the same day to seven days, with VCAT discretion to extend the period to 14 days.

Option 11.13 – Amend the conditions under which a possession order must not be made

The requirement that VCAT not make a possession order where the disruption will not be repeated would be removed.

Option 11.14 – Require a landlord to apply directly to VCAT for a termination order for disruption.

The landlord would be required to apply directly to VCAT for a termination order instead of giving a notice to vacate to the tenant.
As described at the beginning of this chapter, a termination order would combine the steps of giving a notice to vacate and obtaining a possession order. It would incorporate the checks and balances provided by VCAT in the first instance, while allowing the process to be undertaken in a single step.

VCAT would have discretion to specify a notice period up to a maximum of 14 days.

Consultation questions

168. What is an appropriate notice period for termination for disruption?

169. What are the potential benefits and risks of removing VCAT discretion to make possession orders based on predictions of future behaviour?

170. What are the potential benefits and risks of requiring a landlord to apply for a termination order from VCAT as described under option 11.14?

171. What are any alternative considerations or procedures that would be appropriate for terminations for disruption?

11.1.7 Non-payment of rent
	A number of issues were identified in relation to provisions for termination for non-payment of rent. These relate to: the possibility for unnecessary evictions, risks associated with the length of termination processes and repeated late payment, and the additional obligations imposed on rooming house residents.

Stand-alone options

· Option 11.15 – Provide option for tenant to negotiate repayment plan where seven days’ rent owed.

· Option 11.16 – Require that repayment of arrears invalidate termination processes.

· Option 11.17 – Enable VCAT to make a termination order for repeated late payment of rent.

· Option 11.18 – Amend provisions for rooming houses to be consistent with general tenancies.


Background

Under the current provisions for non-payment of rent, the landlord may give a notice to vacate if the tenant owes at least:

· 14 days rent, with 14 days’ notice for general tenancies, and

· 7 days rent, with 2 days’ notice for rooming houses.

A landlord may apply to VCAT for a possession order at the time they give a tenant a notice to vacate.
The tenant can pay the rent and stay, or they can give a notice of intention to vacate, including during a fixed term agreement (that is, the tenant can break the lease without penalty where they have received a notice to vacate for rent arrears).
In instances where the tenant does not pay the rent and does not leave on the date specified on the notice to vacate, the following possession process applies:

1. VCAT ordinarily makes an order for a repayment plan (providing the tenant attends the hearing), which allows the tenant to repay the arrears over a specified period (usually three to 12 months) If the tenant defaults on the plan, the VCAT hearing can be reopened and the plan extended
2. if the tenant continues to default, VCAT will consider this when the landlord makes further applications for a possession order. VCAT must dismiss the application if the tenant has paid the arrears and not accrued further arrears

3. if a possession order is made and a warrant of possession purchased by the landlord, the warrant can be postponed by up to 30 days if VCAT is satisfied that the tenant would suffer hardship if not postponed and it would be greater than that suffered by the landlord. VCAT also has discretion to cancel a warrant of possession for reasons it sees fit.
Additional obligations for rooming house residents

In addition to non-payment of rent as a grounds for termination, payment of rent is a duty for residents of rooming houses. This means a residency right can be terminated if the resident repeatedly fails to pay rent as it falls due according to the successive breach of duty process (as described in chapter 5.1) or fails to comply with a VCAT order where a compliance order is sought.

The possession procedure for rooming houses in relation to a notice to vacate for successive breaches of duty to pay rent follows the standard procedure. Therefore VCAT’s discretion to dismiss or adjourn an application for possession, as described above, does not apply in these cases.
Issues

Scope for unnecessary evictions for non-payment of rent

Non-payment of rent was identified as a principal reason for tenancies ending. Termination for non-payment of rent can therefore increase the risk of homelessness for some tenants, who may have difficulty paying on time.
Stakeholders expressed concerns that even where a tenant’s difficulty paying the rent is temporary and they have are able to repay the arrears, they could lose their tenancy without having the opportunity to negotiate a repayment plan with the landlord.
When assessing an application for possession related to a notice to vacate for non-payment of rent, VCAT practice is to adjourn the application and put in place a repayment plan, as described below. Nonetheless, if the notice to vacate is not challenged by the tenant, or the application is not defended, in some instances they may not get the opportunity to repay the arrears and maintain the tenancy.

It was suggested that if repayment plans were put in place prior to a tenant receiving a notice to vacate, there may be greater scope for them to remain in the tenancy and for the landlord to recover the arrears. Some stakeholders noted that the early negotiation of repayment plans is already common practice within the property management sector.

Length of termination processes

From the supply side perspective, late and non-payment of rent is a key risk associated with letting property. The rules and processes set by the legislation can influence the perceived risk profile of letting property generally.
Stakeholders further noted that although the notice period for termination is 14 days, landlords could, in practice, be without rent for a minimum of 35 days, once the initial 14 days of late payment have elapsed, allowance is made for service of the notice to vacate and the notice period passes.
If the tenant does not vacate on the date specified in the notice, the periods of time the landlord must sustain the tenancy without rent can become protracted (figure 11.1).

Figure 11.1: Timeline for terminating a tenancy for non-payment of rent
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*NTV refers to a notice to vacate.

Following the VCAT possession hearing a number of alternative outcomes are possible, including for example:

· VCAT grants possession order and landlord requests warrant. The warrant must be executed within 30 days

· the tenant requests a review if they did not attend the hearing, and

· VCAT adjourns the hearing and orders a repayment plan.

Repeated late payment of rent

A related but separate issue is the repeated late payment of rent. Stakeholders submitted that the 14-day period before which a notice may be given in general tenancies, combined with an absence of penalties for failing to pay rent on time, discourages some tenants from paying on time. Over time this can create financial difficulties for landlords. They proposed that landlords be able to issue a notice to vacate earlier and be able to lodge a claim in VCAT for costs such as interest and bank fees and charges.
However, other stakeholders suggested that a separate process addressing repeated late payment of rent would unduly disadvantage vulnerable tenants.
Termination for successive breaches of duty to pay rent for rooming house residents

Stakeholders suggested that the 14 day allowance for rent payment in general tenancies be consistent across tenure types, noting there is no clear rationale for why rooming house residents should be given reduced scope for late payment. It is further noted that rooming house residents are frequently on low incomes and therefore more likely to require a longer allowance than seven days to pay rent. In addition, given that income payments in many cases are made on a fortnightly basis, the seven day allowance for late payment may unduly penalise them.
It was noted in addition that payment of rent as a duty for rooming house residents, places them at greater risk of having their residency rights terminated because they can be given a notice to vacate for successive breaches of their duty to pay rent as it falls due, or failure to comply with a VCAT order to pay rent. Further, residents of rooming houses who have been given a notice to vacate via these provisions have less protection in a possession hearing than if they had been given a notice to vacate for non-payment of rent.
The challenge for creating fair and equitable legislation is to
· determine what is an appropriate amount of time before action can be taken for rent owing

· determine what is an appropriate allowable frequency for late payment of rent

· facilitate the continuation of the tenancy where the tenant’s inability to pay rent is due to a difficulty that is temporary

· enable the repayment of arrears over a period of time that is suitable to both parties, and
· provide appropriate processes for landlords to recover losses, and for the property to be made available to other tenants.

Option 11.15 – Provide option for tenant to negotiate repayment plan where seven days’ rent owed

Where at least seven days’ rent is owed, the landlord would be required to give notice that the rent is late and offer to negotiate a repayment plan with the tenant before taking steps to terminate the tenancy. If the tenant defaulted on the repayment plan, the landlord would be entitled to take action to terminate the tenancy either by giving a notice to vacate with 14 days’ notice, and making an application for a possession order, or alternatively by applying for a termination order.

VCAT would have discretion to grant one extension on the repayment plan if it is satisfied that the reasons for default were unavoidable and temporary.

A financial hardship code could be development by CAV in conjunction with relevant stakeholders and experts to assist landlords and tenants to manage financial hardship.

Provision would be made for a landlord to seek leave to terminate a tenancy without entering into a repayment plan if they are experiencing severe financial hardship or are at risk of losing the property.
Option 11.16 –Require that repayment of arrears invalidate termination processes

A process for termination of a tenancy solely on the ground of non-payment of rent would cease to have effect if the tenant pays all the rent owing or enters into, and fully complies with, a repayment plan agreed with the landlord and the tenant has not vacated the residential premises.

If a tenant repays all the rent owing, or where a repayment plan has been entered into and the tenant fully complies with that plan, the landlord must notify:

· VCAT, if the landlord has applied for a possession order on the ground of non-payment of rent and the application has not been finally dealt with, or

· the Sheriff, if a possession order has been made and a warrant for possession of the residential premises has been issued but has not been enforced by the Sheriff.

As per current provisions, VCAT would be unable to grant a possession order or warrant for possession if the tenant has repaid the arrears or complied with the repayment plan.

Option 11.17 – Enable VCAT to make a termination order for repeated late payment of rent

Notwithstanding the cessation of termination procedures where rent is fully repaid as described above, separate provision would be made to address repeated late payment of rent.
VCAT could, on application by a landlord, make a termination order if it is satisfied that the tenant has frequently failed to pay rent owing on or before the day set out in the residential tenancy agreement.

A termination order would include an order to terminate the tenancy and a possession order. Where a termination order is made, an order for possession could be issued, even if the tenant had paid all rent owing or complied with a repayment plan.

In making its decision, VCAT would be required to take into account a range of factors, including the history of attempted repayment plans and the balance of interests of the tenant and landlord.

Option 11.18 – Amend provisions for rooming houses to be consistent with general tenancies

Processes regarding late payment of rent, repayment of arrears, repeated late payment of rent and possession would be made consistent with provisions for general tenancies. In particular:

· the allowance period for late payment of rent would be increased from seven days to 14 days, and

· payment of rent would be removed as a resident duty. This would mean that a residency could not be terminated for successive breaches of duty or failure to comply with a VCAT order, where the resident fails to pay rent as it falls due.

Consultation questions

172. What is the period of time following the due date for rent payment that would be appropriate before action can be taken to negotiate a repayment plan or to terminate a tenancy for non-payment of rent?

173. What alternative options are there to incentivise or facilitate timely payment of rent?

174. What are the potential benefits and risks to removing payment of rent a duty from rooming houses and applying the relevant protections via the provisions for assessing application for possession?

175. What are the potential benefits and risks of including repeated late payment as grounds for termination on application to VCAT?

176. What alternative options are there to facilitate and incentivise the use of repayment plans for tenants to pay rent arrears?

11.1.8 Failure to comply with a VCAT order

	It was considered that the indefinite nature of compliance orders and the appropriateness of the circumstances under which VCAT must not make a possession order for failure to comply with an order can lead to unfair evictions.

Stand-alone options

· Option 11.19 – Place time limitations on compliance orders.

· Option 11.20 – Require a landlord to apply directly to VCAT for a termination order for failure to comply with a VCAT order.

· Option 11.21 – Amend conditions under which a possession order must not be made.


Background

Under the current provisions a landlord may give a tenant a notice to vacate rented premises if the tenant fails to comply with VCAT order. The notice periods are
· 14 days for general tenancies, and
· 2 days for rooming houses.

Provisions for possession follow the standard procedures, and a possession order must not be made if VCAT is satisfied that:

· the failure is trivial or has been remedied as far as possible

· there will not be any further breach of the duty, and

· the breach of duty is not a recurrence of a previous breach of duty.

Issues

Some stakeholders submitted that once a VCAT order has been made against a tenant, the tenant may be given a notice to vacate at any time during their tenancy if they fail to comply. On this basis some stakeholders called for VCAT orders to include a time limitation, such as six or 12 months.
In addition, stakeholders considered that the circumstances under which VCAT must not make a possession order, as listed above, do not provide appropriate protections from unnecessary eviction. In particular, it was suggested that the requirement for VCAT to be satisfied that the breach is not a recurrence of a previous breach of duty negates any protection that may be offered by the provision.

That said, the provision does not require that VCAT make an order if satisfied in the positive, that the breach is a recurrence. Moreover, it is appropriate that VCAT must not make a possession order unless the breach of duty is a recurrence (otherwise it would not constitute a failure to comply with the initial order). Given that the purpose of the provision is to effect duty provisions that aim to capture repeat non-compliance, the recurrence of the breach is a relevant consideration. Removing this from the list of considerations would create conditions where breaches could occur infinitum during a tenancy, yet providing the first two tests were met, VCAT would never be able to give effect to the notice to vacate. In any case, it is not common VCAT practice to interpret ‘recurrence’ broadly and any repeated breach would ordinarily be required to have some proximity either in time or context.

With regard to the second test (that there will not be any further breach of duty), stakeholders submitted that it is inappropriate for VCAT members to make decisions regarding possession based on a prediction about a tenant’s future behaviour.

Option 11.19 – Place time limitations on compliance orders

An expiry date would be specified on the compliance order, after which the order would no longer apply. A breach of the terms outlined in that order could no longer be considered grounds for termination of the tenancy, and any notice to vacate would be invalid.

The expiry date would be specified at VCAT’s discretion with a minimum duration of six or 12 months, for example.

Option 11.20 – Require a landlord to apply directly to VCAT for a termination order for failure to comply with a VCAT order

The landlord would be required to apply directly to VCAT for a termination order instead of giving a notice to vacate to the tenant.
As described at the beginning of this chapter, a termination order would combine the steps of giving a notice to vacate and obtaining a possession order. It would incorporate the checks and balances provided by VCAT in the first instance, while allowing the process to be undertaken in a single step.

Option 11.21 – Amend conditions on which a possession order must not be made

Under this option, the conditions on which a possession order must not be made would include:
· the failure is trivial or has been remedied as far as possible, and
· the breach of duty is not a recurrence of a previous breach of duty.

The condition that ‘there will not be any further breach of the duty’ would be removed.

Consultation questions

177. What are the potential benefits and risks of time limiting compliance orders as under option 11.19?

178. What are the potential benefits and risks of requiring a landlord to apply for a termination order from VCAT for failure to comply with a VCAT order as under option 11.20?

179. What are the potential benefits and risks of removing VCAT’s discretion not to make a possession order based on a prediction about the tenant’s future actions?

180. Are there any alternative decision making guidelines VCAT should observe when determining whether a possession order should be made for failure to comply with an order?

11.1.9 Use of premises for illegal purpose

	Issues identified with these provisions include that there is risk of unjust eviction as the termination can be based on alleged illegal use. In the case that a tenant is convicted of illegal activity, termination of their tenancy can cause additional hardship.

Alternative options

· Option 11.22A – Require a conviction to be in place for a notice to vacate for use of the premises for illegal purpose, or

· Option 11.22B – Require a landlord to apply directly to VCAT for a termination order for use of the premises for illegal purposes.


Background

Under these provisions a landlord may give a tenant a notice to vacate if they have used the premises or permitted the use of the premises for any purpose that is illegal at common law or under an Act. The notice periods are:

· 14 days for general tenancies, and
· 2 days for rooming houses.

According to VCAT practice notes
 premises are used for an illegal purpose if a criminal offence arises out of the use of the premises. It is not enough to show that an offence was committed on the premises (such as an assault)); the offence has to be shown to arise out of the use of the premises (such as an illegal gaming house).

A tenant permits use where they:
· know or have reason to suspect that an illegal act will take place or is likely to take place, and

· have the power to prevent it, but

· fail to prevent the illegal act from taking place.

It is further noted
 that VCAT can and must decide for itself whether the purpose was ‘illegal’. It will decide whether the facts alleged in the notice to vacate have been proved on the balance of probabilities, to its reasonable satisfaction. It notes, however, of the seriousness of the allegation that the purpose was ‘illegal’, reasonable satisfaction should not come from inexact proofs, indefinite testimony, or indirect inferences.
With regards to ‘use’ – it is not enough for the landlord to prove an illegal act or an illegal purpose. The landlord must prove that the tenant has ‘used’ the rented premises or permitted their use for the illegal purpose.

Issues

Some stakeholders expressed concern that provisions expose tenants to being wrongly accused of illegal activity and losing their tenancies as a result. It has also been noted that if a tenant has committed a crime, losing their tenancy may exacerbate their hardship. On this basis, it has been suggested that a notice to vacate should not be given unless the tenant has received a conviction for the alleged activity, and that there be a relevant connection between the activity and the use of the property.

However, it may also be argued that VCAT already closely scrutinises the facts to determine if there are grounds for the tenancy to be terminated, and that requiring a conviction may add considerable length to the process. Additional guidance for VCAT may provide improved clarity for determinations.

Option 11.22A – Require a conviction to be in place for a notice to vacate for use of the premises for illegal purpose

Under this option a landlord would only be entitled to give a notice to vacate and make an application for possession if a conviction were in place in relation to the illegal use of the premises.

Option 11.22B – Require a landlord to apply directly to VCAT for a termination order for use of the premises for illegal purposes
Under this alternative option, in order to terminate the tenancy, the landlord would be required to apply to VCAT for a termination order.

The NSW Residential Tenancies Act offers the following example, which gives greater clarity to the nature of the activity, and greater guidance regarding the considerations to be made by its Tribunal. Under this option the RTA would be amended to:
· enable VCAT, on application by a landlord, to make a termination order if it is satisfied that the tenant, or any person who although not a tenant is occupying or jointly occupying the residential premises, has intentionally or recklessly caused or permitted:

· the use of the residential premises or any property adjoining or adjacent to the premises (including any property that is available for use by the tenant in common with others) for the purposes of the manufacture, sale, cultivation or supply of any prohibited drug within the meaning of the relevant Act, or

·  the use of the residential premises for any other unlawful purpose and that the use is sufficient to justify the termination.

· In considering whether to make a termination order, VCAT would consider (but is not limited to considering) the following:

· the nature of the unlawful use

· any previous unlawful uses, and

· the previous history of the tenancy.

The termination order would specify that the order for possession takes effect immediately.

Consultation questions

181. What are the potential benefits and risks of requiring that grounds for termination for use of the premises for illegal purpose include that a conviction be in place as under option 11.22A?

182. How effective would provisions such as those described under option 11.22B be in addressing concerns about the misuse of the notice to vacate for use of the premises for illegal purpose?

183. What alternatives are there to ensure that the provisions are used correctly to avoid wrongful evictions while adequately protecting landlords where illegal activity is occurring on the premises?

11.1.10 Parting with possession for consideration without consent

	There is scope to clarify the circumstances under which a tenant cannot part with possession of their rented property, where definitions of subletting and licensing are insufficient.

Stand-alone option

· Option 11.23 – Include parting with possession for consideration without consent as grounds for termination.


Background

Chapter 5.4 of this paper describes an option for introducing a provision that distinguishes parting with possession for consideration from subletting and assignment, for the purposes of clarity.

Given a recent VCAT decision and subsequent Supreme Court appeal
 regarding the validity of a notice to vacate to a tenant who was hosting a rental property to Airbnb guests, and the conjecture regarding whether giving use of the property to Airbnb guests could be considered subletting, there is a need for clarity regarding the definition of the activity and whether it can be considered the same way as subletting and assignment without consent.

Issues

Stakeholders considered that activities such as letting the property to Airbnb guests or similar, unduly increases risks for landlords and property owners. This is because they do not know who is using the property, particularly when unsupervised by the tenant. Although the tenant may be ultimately liable for any damage to the property, in practice this may be difficult to recover depending on the extent of the costs incurred. In addition, the movement in and out of the property of short term guests is likely to place an additional layer of wear and tear on the property compared to what would occur during standard residential use, however it would be difficult to clearly account for this at the end of a tenancy. These are some of the reasons why short term accommodation typically fetches higher rents than long term residential rental.
It is relevant also to consider the purpose of the protections available in the RTA over and above those under common and contract law, that is, that they apply to the tenant’s residential accommodation. Arguably, such a suite of protections would not be required for the purpose of letting a property to short term guests.

Option 11.23 – Include parting with possession for consideration without consent as grounds for termination
The inclusion of this provision would codify common law in relation to rights to terminate a tenancy on the grounds that the premises had been let to guests by tenants for some form of payment or exchange.

Under this option a landlord would be entitled to give a tenant a notice to vacate if the tenant parted with possession for consideration the whole or any part of the rented premises without the landlord’s consent. The notice period would be 14 days.

Consultation questions

184. How effective would provisions for parting with possession for consideration without consent be in clarifying that use of the property for financial or other form of gain is grounds for termination, as under option 11.23?

185. What are any alternative options are there to achieve this outcome?

186. What circumstances could arise that could put at tenant at risk of wrongful eviction as a result of provisions for parting with possession for consideration without consent?

11.1.11 Antisocial behaviour 

	Issues relate to the lack of scope in the RTA to appropriately address the full range of anti-social behaviours that can cause harm or distress not only to neighbours and other occupants of the property, but to landlords, agents and others who are required to attend the premises.

Stand-alone option

· Option 11.24 – Expand the definition of antisocial behaviour to include a wider range of behaviours and people who may be affected by those behaviours.


Background

The RTA currently addresses behaviours that would be considered types of anti-social behaviour (table 11.2, below).

In most cases, the provisions for general tenancies relate to behaviour directed at neighbours (except for damage). In rooming houses the relevant behaviour is that directed at, or affecting, others on the property.

Table 11.2: Anti-social behaviours leading to termination in the RTA

	Behaviour
	Tenure types
	Nature of action
	Response

	Damage

(chapter 11.1.3)
	All
	Malicious (or intentional and reckless) damage by tenants or their visitors to the premises, including common areas
	Notice to vacate
Immediate

	Danger

(chapter 11.1.4)
	All
	Credible and continuing danger to the safety of neighbours in residential tenancies, and in rooming houses and parks – danger to any person or property on the premises or in the park
	Notice to vacate
Immediate

	Violence
(chapter 11.1.5)
	· Managed premises
(usually rooming houses, parks and public housing complexes)
	Violence or endangering the safety of anyone on the premises
	Suspension of residency for 48 hours with pathway to terminate the tenancy by application to VCAT

	Disruption

(chapter 11.1.6)
	· Rooming houses

· Caravan parks

· Part 4A parks
	Serious interruption of the quiet and peaceful enjoyment of the property by other occupants
	Notice to vacate
Immediate

	Nuisance

(tenant duty)
	· General tenancies
	Repeated instances where a tenant causes nuisance or interference with the reasonable peace, comfort or privacy of neighbours.
	Notice to vacate for successive breaches of duty.
14 days following third breach or failure to comply with VCAT order

	Use of premises for illegal purpose

(chapter 11.1.9)
	All
	A criminal offence arises out of the use of the premises
	Notice to vacate
14 days


Most modern residential tenancies legislation contains definitions of anti-social behaviour that capture a wide range of behaviours that can cause harm or distress to others.
For example, the Private Housing (Tenancies) (Scotland) Act 2016 provides as grounds for termination, anti-social behaviour defined as follows:
· doing something which causes or is likely to cause the other person alarm, distress, nuisance or annoyance, and

· pursuing in relation to the other person a course of conduct which—

· causes or is likely to cause the other person alarm, distress, nuisance or annoyance, or

· amounts to harassment of the other person.

‘Conduct’ includes to speech and ‘course of conduct’ refers to conduct on two or more occasions. In assessing the claim, the Tribunal gives regard to who the behaviour was in relation to and where it occurred.

The NSW Residential Tenancies Act enables a landlord to make a termination order if it is satisfied that the tenant, or any person who although not a tenant is occupying or jointly occupying the residential premises, has:

· seriously or persistently threatened or abused the landlord, the landlord’s agent or any employee or contractor of the landlord or landlord’s agent, or caused or permitted any such threats, abuse or conduct, or

· intentionally engaged, or intentionally caused or permitted another person to engage, in conduct in relation to any such person that would be reasonably likely to cause the person to be intimidated or harassed (whether or not any abusive language or threat has been directed towards the person).

Issues
Stakeholders identified gaps in the treatment of anti-social behaviour in the RTA, in particular in relation to:

· the range of problematic behaviours that cause harm or distress and which could be described as anti-social behaviour

· those who can potentially be harmed or distressed by anti-social behaviour.

While the RTA prescribes specific behaviours, these are narrowly defined and can have specific conditions placed on the circumstances. For example, danger must be credible and continuing – threats to cause danger are not sufficient grounds for termination, and the danger must be considered by VCAT as likely to continue rather than an isolated incident (see this chapter 11.1.4 above).

Stakeholders suggested that the fear in the victim of repetition of the action or threat by the offender is sufficient grounds for termination. This would place the safety of victims as being the paramount consideration given that the risk of harm to the victim is of greater weight than the early termination of a tenancy.
Anti-social behaviour directed at landlords and agents, and others who come in contact with the tenant or attend the property in the course of their work is considered to be a source of distress, however there are no avenues available in the RTA for terminating a general tenancy on these grounds.
Some stakeholders noted that expanded grounds for termination for anti-social behaviour could disadvantage tenants with mental illness.
Option 11.24 – Expand the definition of antisocial behaviour to include a wider range of behaviours and people who may be affected by those behaviours.

The RTA would include a new provision enabling termination by application to VCAT for anti-social behaviour by a tenant (or tenant’s visitor or other occupant of the premises) in relation to another person (which would include, in addition to neighbours, landlords, agents and any contractors or employees of either).

Anti-social behaviour would be defined as doing something which:

· seriously or persistently threatened or abused the landlord, the landlord’s agent or any employee or contractor of the landlord or landlord’s agent, or caused or permitted any such threats, abuse or conduct, or

· intentionally engaged, or intentionally caused or permitted another person to engage, in conduct in relation to any such person that would be reasonably likely to cause the person to be alarmed, distressed, intimidated or harassed (whether or not any abusive language or threat has been directed towards the person).

Termination would be by application to VCAT for a termination order. In assessing the claim, the VCAT would give regard to who the behaviour was in relation to and where it occurred. Appropriate protections would be in place for tenants with mental illness.

Consultation questions

187. What are the potential benefits and risks of expanding the grounds for termination for anti-social behaviour as under option 11.24?

188. What alternative options are there to define the level and type of anti-social behaviours that would appropriately constitute grounds for termination in the RTA?

11.2 Terminations instigated by landlord or owner: tenant not at fault

11.2.1 Notice to vacate for end of fixed term tenancy 

	The main issue raised in relation to this notice was that it can be used to unfairly or unnecessarily terminate a tenancy. A separate issue was the need for greater flexibility around the time of issue of the notice and date of termination.

Alternative options
· Option 11.25A – Remove the notice to vacate for the end of a fixed term agreement, or

· Option 11.25B – Retain the notice to vacate for the end of a fixed term agreement and provide additional protections against unfair termination.

Stand-alone option
· Option 11.26 – Enable the notice to vacate for the end of a fixed term agreement to specify date on or after the end of the fixed term.


Background

Under existing policy settings, provision is made for the continuation of a tenancy following the end of a fixed term agreement. If neither the landlord nor the tenant give notice terminating the tenancy at the end of the fixed term in the way prescribed by the Act, a periodic agreement is automatically created. The agreement continues to exist with reference to the terms and conditions of the original fixed term agreement, and is covered by the provisions of the RTA relating to periodic tenancy agreements.

A fixed term agreement cannot be terminated by the landlord before the end of the fixed term. To terminate a tenancy, the landlord must give a notice to vacate that specifies a termination date that coincides with the end of the fixed term, with notice as follows:
· at least 90 days’ for a fixed term agreement of six months or more, and
· at least 60 days’ for a fixed term agreement of less than six months.

The notice is to have no effect if it was issued in response to an exercise of rights or proposed exercise of rights under the RTA.
The landlord cannot apply to VCAT for an order of possession until the end of the fixed term has passed and the tenant has not vacated, and providing they have issued the tenant with a further notice prior to the termination date.
 The tenant may object to the application as per the standard process.

Issues
Some stakeholders considered that the current settings do not provide tenants with sufficient certainty regarding the continuity of their tenancy following an initial fixed term agreement. In particular, it was submitted that they do not adequately protect tenants from unfair and retaliatory terminations, and therefore undermine tenants’ security of tenure and scope to exercise their rights under the RTA.
The requirement for tenant certainty must be balanced with property owners’ requirements for certainty about the period of time they wish to let the property for. Small scale individual property owners may not feel confident to enter a contract that is effectively of indefinite length and can only be terminated by changing the use of the property in a way specified by the RTA. Property owners and landlords may argue that the option to end a fixed term agreement is an enshrined common law principle and fundamental right of either party to an agreement where a fixed end date is specified. Two alternative options are provided in response to this issue.

A separate, technical issue was identified regarding the current wording of the provisions. It was suggested that the existing requirement that the termination date coincide with the date of the end of the fixed term was unduly restrictive. Stakeholders considered that provisions requiring that the termination date be, instead, on or after the end of the fixed term. This would allow flexibility around the date notice must be given (and received by the tenant) while ensuring the tenant receives the full amount of notice. A single option is provided in response to this issue.

Option 11.25A – Remove the notice to vacate for the end of a fixed term agreement
Under this option, the relevant provision of the RTA would be repealed such that the option to give a notice to vacate for the end of the fixed term would not be available.

Option 11.25B – Retain the notice to vacate for the end of a fixed term agreement and provide additional protections against unfair termination
Under this alternative option, the tenant could challenge a notice to vacate for the end of the fixed term agreement at VCAT. In making a decision, VCAT would be required to give consideration to the following factors:

· if the notice is vindictive or retaliatory in nature
· if the notice is discriminatory under the EOA

· the interests (personal and financial) of the tenant in maintaining the tenancy, and

· the interests (personal and financial) of the landlord in terminating the agreement.

VCAT would be required, on application by a landlord, to grant a possession order if it is satisfied that notice to vacate was given correctly and the tenant had not vacated the premises as required by the notice.

The notice periods for the notice to vacate for the end of a fixed term agreement would be retained.
Tenants would be entitled to give notice of intention to vacate with 14 days’ notice in response to the notice to vacate, even where the termination date would then be before the end of the fixed term.
Option 11.26 – Enable the notice to vacate for the end of a fixed term agreement to specify date on or after the end of the fixed term

Under this stand-alone option a landlord could, at any time before the end of the fixed term of a fixed term agreement, give a notice to vacate for the end of the fixed term to take effect on or after the end of the fixed term.

The notice to vacate would be required to specify a termination date that is on or after the end of the fixed term and not earlier than 90 days after the day on which the notice is given. The existing minimum notice periods would be retained.

Tenants would be entitled to give a notice of intention to vacate with 14 days’ notice in response to the notice to vacate, even where the termination date would be before the end of the fixed term.
Consultation questions

189. What are the potential benefits and risks of removing the option for a landlord to terminate a tenancy at the end of a fixed term agreement, as under option 11.25A?

190. How effective would provisions enabling tenants to challenge notices to vacate for the end of the fixed term as under option 11.25B be in protecting tenants against unfair terminations?

191. What alternative reforms to the provisions for terminating a tenancy at the end of the fixed term could better protect tenants against unfair termination while providing landlords with adequate certainty about the period of time they will be letting the property and the length of any particular agreement?

192. What are the potential benefits and risks of enabling the termination date to be on or after the end of the fixed term as under option 11.26?

11.2.2 Notice to vacate for no specified reason 

	Issues relate to the notice to vacate providing means for arbitrary and unjust termination.

Alternative options

· Option 11.27A – Extend the notice period for a notice to vacate during periodic tenancy, or

· Option 11.27B – Require a reason to be specified for a notice to vacate during periodic tenancy, or

· Option 11.27C – Require a landlord to apply directly to VCAT for a termination order where termination is for reasons not specified in the RTA, or

· Option 11.27D – Remove the notice to vacate for no specified reason.


Background

A landlord may give a tenant a notice to vacate rented premises without specifying a reason for the giving of the notice.

The notice must specify a termination date that is not less than 120 days after the date on which the notice is given. These notices to vacate are exempt from the requirement to provide a reason for the notice that applies to other notices to vacate under the RTA.

There are certain circumstances under which notices have no effect. A notice to vacate for no specified reason has no effect if issued in response to exercise of rights or proposed exercise of rights under the RTA.
In addition, this notice is invalid where a VCAT order is in force relating to excessive rent or proposed rent.
The landlord cannot apply for a possession order until the termination date has passed and the tenant has not delivered possession. An application for possession may be made at the time the notice is given to a rooming house resident.

Issues

The notice to vacate for no specified reason was identified as a key issue in the review, as stakeholders submitted that it does not adequately protect tenants against unfair termination of their tenancies, and may compromise their ability to access other protections in the RTA during a tenancy, for fear of retaliatory termination. In particular, tenants may feel unable to make legitimate complaints or requests
In addition, stakeholders noted that landlords should only be able to end an agreement for reasons that are prescribed by the RTA, and that can be substantiated by evidence.
Supply-side stakeholders stated that the option to terminate a tenancy is important because it is often difficult to prove that there are grounds for eviction of a tenant, that the processes can be lengthy and uncertain, and that problematic relationships with tenants can have both personal and financial costs.
According to some stakeholders, the notice is often given because rent payments are frequently late or inconsistent. Community housing providers note that it can be used as a last resort where a tenant is demonstrating a range of behaviours that are not listed as grounds for eviction under the RTA but nonetheless cause other residents, neighbours and staff to feel intimidated and distressed. Similar points were made by rooming house operators.
It is noted that often problematic behaviour may not constitute grounds for eviction, or if it does, in many cases may be too difficult to prove. It is reported that this is exacerbated by the fact that other residents can be reluctant to provide evidence or act as witnesses against the resident or tenant in question for fear of reprisal.

These stakeholders called for the 120 day notice period to be reduced to 90 days highlighting that the notice period in RTA for terminating a tenancy for both specified changes of use and non-specified reasons are longer than most other jurisdictions in Australia.

Research commissioned by CAV asked both tenants and landlords about their experiences with the use of the notice to vacate for no specified reason, who respectively reported the following: 

· four per cent of tenants reported having received such a notice at some time in their rental history, and
· nine per cent of landlords reported having ever used the notice.
This indicates that across the sector generally the notice is used rarely.

Further, 83 per cent of tenants stated that 120 days was long enough for them to find another property.

That said, submissions from community organisations and tenants’ advocates reported that the notice to vacate for no specified reason is used frequently amongst their clients.
It was also noted that the name of the notice is confusing and is often mistakenly interpreted as a notice to vacate ‘for no reason’, which may seem illogical and concerning to a tenant. To the extent that this notice attempts to capture any other use or reason not stated in the RTA, opportunities to increase the transparency around the use of the notice in order to address concerns about misuse, and to provide the tenant with a justification or rationale for ending the tenancy could be considered.

Option 11.27A – Extend the notice period for a notice to vacate during periodic tenancy

Under this option, a notice to vacate could be given during a periodic tenancy agreement without the requirement to provide a reason.

The notice period would be extended to 26 weeks or 182 days.
VCAT would be required to make a possession order on application of the landlord if it were satisfied that the notice to vacate had been given in accordance with this section and the tenant had not vacated the premises as required by the notice.

The option to give a notice to vacate would not be available to the landlord where a tenant has been in continual possession of a rented premises for five or more years. In these cases, a termination order from VCAT would be required and VCAT could specify a notice period longer than 182 days.

Tenants would be entitled to give 14 days’ notice of intention to vacate in response to a notice to vacate at any time during the notice period (see this chapter 11.5.2 below).

Option 11.27B – Require a reason to be specified for a notice to vacate during periodic tenancy

This alternative option would remove the exemption to provide a reason for these notices as they apply to general tenancies and rooming houses. Consistent with other notices to vacate, a reason would be required on the notice, but need not be a reason prescribed by the RTA.

To reflect this change the notice would require renaming, for example, ‘notice for vacate (other)’ or ‘notice to vacate during periodic tenancy’ as is consistent with the equivalent provision for Part 4A parks.
The reason provided in the notice could be challenged at VCAT by the tenant. In making a decision, VCAT would be required to give consideration to the following factors:

· whether the notice is vindictive or retaliatory in nature
· whether the notice is discriminatory under the EOA

· the interests (personal and financial) of the tenant in maintaining the tenancy, and

· the interests (personal and financial) of the landlord in terminating the agreement.

The option to give this type of notice to vacate would not be available where a tenancy has been on foot for five or more years. In these cases, the landlord would be required to apply to VCAT for a termination order in the first instance.

Tenants would be entitled to give 14 days’ notice of intention to vacate in response to this notice to vacate (see this chapter 11.5.2 below).

Option 11.27C – Require a landlord to apply directly to VCAT for a termination order where termination is for reasons not specified in the RTA

Under this alternative option, rather than being able to give a notice to vacate as under option 11.27B, the landlord would be required to apply to VCAT for a termination order where termination is for reasons that are not specified in the RTA. In granting a termination order VCAT would have regard to the following factors:

· whether the notice is vindictive or retaliatory in nature
· whether the notice is discriminatory under the EOA

· the interests (personal and financial) of the tenant in maintaining the tenancy, and

· the interests (personal and financial) of the landlord in terminating the agreement

The existing notice period would be retained.

Where a tenant has been in continual possession of a rented premises for five years or more, VCAT could prescribe a notice period longer than the prescribed notice period.

Tenants would be entitled to give 14 days’ notice of intention to vacate in response to a termination order made by VCAT (see this chapter 11.5.2 below).
Option 11.27D – Remove the notice to vacate for no specified reason

This alternative option would repeal the notice to vacate for no specified reason as it applies to general tenancies and rooming houses.
This would mean that the landlord could only terminate a tenancy where the tenant is at fault, for a prescribed change of use, or where there is a mortgagee repossession.

Consultation questions

193. What would be the potential risks and benefits of increasing the notice period to 182 days for this notice to vacate as described in option 11.27A?

194. How effective would provisions enabling tenants to challenge the notice to vacate as under options 11.27B and 11.27C be in protecting tenants against unfair terminations?

195. What are the potential benefits and risks of removing the notices to vacate during a periodic tenancy as under option 11.27D?

196. Which of the options in this section would be most effective in protecting tenants against unfair termination while providing adequate scope for landlords to exit an agreement other than by at-fault evictions or prescribed changes of use?

197. What are any alternative reforms to the provisions for terminating a tenancy for no specified reason that could better protect tenants against unfair termination while providing adequate scope for landlords to exit an agreement other than by at-fault evictions or specified changes of use?

198. What are any alternative reforms that would provide appropriate additional protections to tenants who have been in a tenancy for five years or more?

11.2.3 Notices to vacate for changes of use

	Issues relate to risks of misuse of the change of use notices to vacate, to the length of notice periods, as well as VCAT discretions to determine whether the property can be re-let, and whether a possession order may not be granted.

Stand-alone options relating to grounds for termination

· Option 11.28 – Require notice to vacate to be accompanied by evidence of change of use.

· Option 11.29 – Allow for greater VCAT discretion granting possession orders.

Alternative options relating to notice periods

· Option 11.30A – Extend notice periods to 90 days for change of use terminations, or

· Option 11.30B – Extend notice periods for long term tenancies.

Stand-alone option for end of building lease notice arrangements for rooming houses

· Option 11.31 – Clarify conditions under which rooming house residents are given notice when building lease terminates.


Background
Changes of use refer to:
· repairs, renovation or reconstruction
· demolition
· business use (or any other purpose other than residential letting)
· landlord or family moving in (including reduced notice periods for the end of a fixed term where the property is the landlord’s principal place of residence)

· sale
· required for public purposes, and
· discontinuation of building lease (rooming houses).
The notice period is 60 days, and if given during a fixed term agreement the termination date must be after the end of the fixed term. That is, a tenant cannot be asked to vacate during a fixed term agreement.

The provisions specify requirements relating to each as follows:

· for notices given for repair, renovation or reconstruction and demolition, the works must be scheduled for commencement immediately after the date of termination, the landlord is required to have obtained all of the necessary permits, and the work cannot be carried out while the tenant is there.
· for a notice given where a landlord or family member is moving in, an eligible family member includes the landlord's partner, son, daughter, parent or partner's parent; or another person who normally lives with the landlord and is wholly or substantially dependent on the landlord, and
· for a notice given for sale, the premises must be sold, or to be offered for sale with vacant possession immediately after the termination date.
The tenant may challenge a notice to vacate for change of use on the basis that it is invalid and VCAT can determine whether the notice is invalid according to the above requirements.
A person may apply to VCAT for a review of a determination on the ground that there has been a breach or a failure to comply with the RTA.
The landlord must not re-let the property for six months as a principal place of residence, except where they or the specified family member are moving in, or unless VCAT determines that it may be re-let.

Discontinuation of building lease (rooming houses)

Where the lease of a building that houses a rooming house is being discontinued, the person ending the lease (whether the building owner or another person who is party to the lease), a notice to vacate must be given to each resident in the rooming house, unless the property is to continue to be used as a rooming house.

The resident must vacate the building on a date which is the later of: 45 days from the date of the notice to vacate, or the date on which the building lease expires. This notice to vacate does not prevent a rooming house operator from giving a notice to vacate to a resident with a shorter period of notice, such as where there are at-fault grounds for termination.

Issues

The change of use provisions have been generally uncontentious, and there were not any widespread calls to expand or reduce the list.

Stakeholders expressed concerns that some landlords may wrongfully use the change of use notices to vacate in order to end a tenancy agreement. The risk of this occurring could increase if greater restrictions were placed on other avenues for terminating a tenancy. That said, if a notice were challenged the landlord would be required to demonstrate the validity of the notice.

Some stakeholders recommended that the evidentiary requirements for landlords giving notices for change of use be strengthened such that documentation is required to accompany the notice. For example, this could include copies of planning permits, contracts for repairs or renovation, a statutory declaration from a landlord or family member moving into the property.

Some stakeholders considered that the notice periods should be extended, for example to 90 days. Tenants have not indicated however that the notice periods are insufficient.
 Other stakeholders noted that the 60 day notice period is longer than that for equivalent notices in other Australian jurisdictions.
It has also been suggested that VCAT’s discretion to determine whether a property can be re-let before the end of the prohibition period. However, it is not clear that the risks associated with the existence of this discretion are high, and it is plausible that a range of circumstances could arise leading to a change in the landlord’s situation.

It was also suggested that VCAT be granted discretion to determine that, in the context of change of use notices, possession not be granted under certain circumstances given that the tenant is not at fault. Such discretion might be considered a significant expansion in the scope of powers and discretion that VCAT has to restrict or constrain a property owner’s legitimate use of their property or management of their personal affairs.

Discontinuation of building lease (rooming houses)

It was raised that the provisions regarding the giving of notice to rooming house residents when a building lease is to be discontinued could clarify that the requirements apply whether or not the building owner knew about the operation of the rooming house, and therefore their obligation to provide notice to residents (see chapter 9.4).
Option 11.28 – Require notice to vacate to be accompanied by evidence of change of use

Under this option a landlord who gives a notice to vacate for change of use would be required to provide relevant documentation as evidence of their intended change of with the notice.

Examples of evidence include:

· repairs: details of the nature, extent and estimated time period required for the repairs. Any permits and a tradespersons quote for the planned works to be attached

· demolition: permits required for demolition

· premises used for business: details of the nature of the business and any documentation to be provided

· premises to be occupied by landlord or landlords‘ family: details of the name of the person to move in and their relationship to the landlord. A statutory declaration from the landlord or relative to be provided, and

· public purpose: details and evidence of the public purpose that the property is required for, the basis for the public statutory authority to use the property for that purpose, and the time that the works will be commenced.
In addition, the notice to vacate would provide advice to the tenant about how to challenge the notice if they believed it to be invalid.

The notice would also advise the landlord that the notice could be challenged, and if declared invalid by VCAT could result in a compensation claim by the tenant.
Option 11.29 – Allow for greater VCAT discretion granting possession orders

Under this option, VCAT would be given greater discretion in deciding whether to grant possession orders in relation to notices to vacate for changes of use. For example, it would be required to take into account:

· whether the notice was served in good faith

· whether the evidence provided by the landlord is correct and sufficient, and

· whether or not it would be possible for the tenant to remain in the property (for example in the case of a notice to vacate for repairs).

Option 11.30A – Extend notice periods to 90 days for change of use terminations

Under this option, the notice periods for change of use notices would be extended from 60 to 90 days.

Option 11.30B – Extend notice periods for long term tenancies

Under this alternative option, the notice periods for the change of use notices would be extended from 60 to 90 days where a tenancy has been on foot for more than five years.

In addition to these options, tenants would be entitled to give 14 days’ notice of intention to leave in response to a change of use notice to vacate, including where the termination date would be before the end of a fixed term agreement (see this chapter 11.5.2 below).

Option 11.31 – Clarify conditions under which rooming house residents are given notice when building lease terminates

Under this stand-alone option, the RTA would clarify that the requirements of a building owner or person entitled to discontinue the lease of a building in which a rooming house is operating such that the provisions apply whether or not the building owner or person discontinuing the lease was aware that the rooming house was being operated.

Consultation questions

199. How workable and effective would requirements to accompany a notice to vacate for change of use be in ensuring notices to vacate are valid as under option 11.28?

200. What are the potential benefits and risks of expanding VCAT’s discretion to make possession orders in relation to a notice to vacate for change of use as under option 11.29?
201. What are any alternatives that could ensure that terminations do not occur unnecessarily yet do not infringe on landlords’ scope to change the use of their properties?

202. What is an appropriate notice period for terminations for changes of use?

203. What are any additional provisions that may be required to adequately cover the range of possible changes of use?

204. What are any additional reforms that would be required to adequately protect rooming house residents where the building lease is being discontinued as under option 11.31?

11.2.4 Notice to vacate mortgagee repossession (general tenancies)

	Issues relate to the fact that notice periods given by mortgagees in possession are shorter than those required under the tenant’s agreement, and that mortgagees in possession are not required to honour a fixed term agreement.

Stand-alone options

· Option 11.32 – Require disclosure of any mortgagee repossession proceedings at point of lease.

· Option 11.33– Require mortgagee in possession to produce court judgment for possession order.

· Option 11.34 – Require mortgagee in possession to give 60 days’ notice to vacate and compensate tenant.

· Option 11.35 – Require mortgagee in possession to honour agreements where consent granted.


Background

If a mortgagee becomes entitled to possession of, or to exercise a power of sale over the premises under a mortgage, the mortgagee may give the tenant a notice to vacate the premises with 28 days’ notice.
The provision does not apply if the tenancy agreement was entered into before the mortgage.

Possession procedure

A mortgagee in possession may apply for a possession order for rented premises if they have given the tenant a notice to vacate and the tenant has not given vacant possession of the premises by the specified date.
The possession procedures are then the standard procedures outlined in the RTA.
Mortgagee position

Unlike the case where a property is owner-occupied and a mortgagee in possession is not required to give notice of possession, the RTA provides an additional protection to tenants by requiring that mortgagees in possession give 28 days’ notice to vacate the property.
Where property owners obtained mortgage finance to purchase a principal place of residence, they are usually required to obtain the mortgagee’s permission if they wish to lease the property. However, this condition does not apply to investment loans.

Issues

Stakeholders noted that under the current provisions, a mortgage provider is not required to honour a fixed term agreement once it repossesses a property, and therefore a tenant who has signed a fixed term agreement may be given a notice to vacate with 28 days’ notice.

Most property owners do not obtain the mortgagee’s permission for the tenancy. Mortgage providers would most likely object to proposals for them to take over the responsibilities of a landlord should they repossess a property that is tenanted under a fixed term agreement, having not been a party to the agreement in question.
In addition, VCAT must establish the mortgagee’s entitlement to possession or to exercise a power of sale. Currently this can be done either with a court judgment declaring its entitlement, or where there is no court judgment, providing VCAT with evidence to demonstrate the fact. VCAT has noted that, in the latter case, there can be uncertainty where proceedings against the mortgagor have not been finalised.

Option 11.32 – Require disclosure of any mortgagee repossession proceedings at point of lease

The landlord would be required to disclose any mortgagee repossession proceedings underway to the tenant at the point of lease.

Option 11.33 – Require mortgagee in possession to produce court judgment for possession order

A court judgment demonstrating the mortgagee’s entitlement to possession and to exercise a power of sale would be required to accompany an application for possession.

Option 11.34 – Require mortgagee in possession to give 60 days’ notice and compensate tenant
The notice period would increase to 60 days during a periodic or fixed term agreement. This would align more closely with other notice periods given for change of use.

The tenant would be entitled to withhold or recoup rent payable during the notice period given during a fixed term agreement. That is, the tenant would not be required to pay any rent, fee or other charge to occupy the premises, and would be entitled to reimbursement of any rent paid in advance for that period.

Option 11.35 – Require mortgagee in possession to honour agreements where consent granted

A mortgagee in possession that has given consent to a borrower, implicitly or explicitly, to let the property would be subject to all the provisions of the RTA as though it were the landlord, including provisions relating to giving notice to vacate for the end of the fixed term.

Consultation questions

205. What issues could arise from the requirement to disclose any mortgagee repossession proceedings at the point of lease as under option 11.32?

206. What issues could arise from the requirement for mortgagee to produce a court judgment in order to obtain as possession order as under option 11.33?

207. What are any alternative workable approaches to providing an adequate period of notice and compensation for the termination of a tenancy due to mortgagee repossession?

208. What are any alternative options for providing an adequate level of protection for tenants where a mortgagee repossession is in process?

11.3 Terminations provisions and security of tenure
Security of tenure is discussed in greater detail in the introduction to this paper. It has been identified as a priority issue for consideration in this review, and one which cuts across the residential tenancies legislation including lease terms, rents, property standards and maintenance and terminations.
Terminations provisions are important to tenants’ security of tenure because they:

· influence the level of certainty regarding the length of their agreement
· provide flexibility to exit their agreement when circumstances change

· provide scope to exit the agreement when the other party defaults, and

· prevent the agreement being unjustly or unfairly terminated.

The terminations provisions define the property rights that a tenancy agreement confers on a tenant, and are therefore central to their security of tenure.

From a landlord’s point of view, placing restrictions on their scope to exit an agreement increases the risks associated with letting property. If the scope for discretionary termination is reduced, they may expect that the grounds and processes for at-fault termination (eviction) and regaining of possession provide them with adequate confidence that they will be able to exit an agreement that is causing personal or financial loss or stress.
Given the interconnectedness of the terminations provisions, three different models have been provided below, which propose various combinations of terminations provisions. These apply to general residential tenancies only.

The solution most likely to be considered acceptable by all parties will be one that provides balance such that both tenant and landlord have sufficient incentive to comply with the terms of the agreement, tenants are adequately protected from the misuse of the terminations provisions by the landlord, and the landlord can be confident of being able to exit an agreement that is imposing personal or financial costs.

Depending on the model chosen, further consultation would be required with regard to the details.

Model 1

Model 1 provides tenants with strong security of tenure. The scope for termination of a tenancy agreement by the landlord is restricted under this model by the removal of an avenue for termination for reasons not specified in the RTA and for the purpose of selling the property, restrictions on notices for changes of use, as well as restrictions on terminations where the tenant is at fault (eviction).

Model 2

Model 2 places restrictions on landlords’ ability to end an agreement for reasons other than those provided in the RTA. Rather than issuing a notice to vacate that is exempt from the requirement to specify a reason, under this model they would be required to specify the reason. The protections against misuse of the notice would be bolstered in that the notice could be challenged on grounds that it is retaliatory, vindictive or discriminatory in nature, regardless of whether the notice was given in response to an exercise of rights under the RTA. VCAT would also be required to take into account the interests of both parties.

As mentioned above, research undertaken by CAV suggests that the actual usage of the notice to vacate for no specified reason is rare, with 4 per cent of tenants reporting having ever received one, and 9 per cent of landlords reporting having ever given one. The problem with the existence of a provision for discretionary termination in the context of security of tenure may therefore more specifically be associated with the threat of its misuse and tenants’ reluctance to exercise their rights under the RTA as a result. Retaining the ability for landlords to exit the agreement for reasons that are not specified in the RTA would avoid unduly increasing the risks associated with letting property (and potential unfavourable market responses). The additional layers of protection will provide assurance to tenants in exercising their rights under the RTA.

Several changes are made under this model to the grounds for eviction (termination where tenant is at fault), to update the RTA in line with other modern residential tenancies legislation and to correctly align incentives for tenants to comply with a tenancy agreement.
Model 3

Model 3 responds to stakeholder calls to lengthen the notice period for the notice to vacate for no specified reason. The new notice period would be 182 days (or 6 months).
Protections against misuse of this notice and the notice to vacate for the end of a fixed term agreement would be bolstered as per Model 2. It also incorporates updated grounds for at fault terminations as per Model 2.

The remaining existing termination provisions would be retained.

Consultation questions

209. Which of the models provides most effectively provides an appropriate balance of protections to the tenant against unfair termination of their tenancy, while also providing landlord with adequate confidence that they can manage the risks associated with letting property?

210. What alternative models could provide a more appropriate balance?

Table 11.3: Security of tenure models

	
	Notices to vacate during periodic agreement and for end of fixed term
	Change of use notices to vacate

(Landlord use, renovation or repair, sale, demolition, business use, public purpose)
	At fault terminations

	Model 1
	Remove provisions for:

· landlords to give a notice to vacate for the end of a fixed term agreement (option 11.25A)
· landlords to give a notice to vacate without specifying a reason (option 11.27D).
	· Retain remaining change of use provisions.
· Require notices to vacate to be accompanied by relevant documentation demonstrating intended use (option 11.28)

· Greater VCAT discretion in decision-making regarding change of use notices (option 11.29).

· Increase notice periods from 60 to 90 days (option 11.30A).

· Retain and enforce prohibition on reletting for prescribed periods subsequent to change of use termination.
	· Retain current arrears and notice period requirements.

· Reform rent arrears process and require the landlord to negotiate repayment plan with tenant (option 11.15)
· Additional safeguards, including requirements for landlord to seek termination orders instead of giving notices to vacate (as outlined for each of the provisions in chapter 11.1 above)

· Time-limit compliance orders to 6 months (option 11.19).
· Retain current provisions for anti-social behaviour as described in table 11.2.

	Model 2
	· Bolster protections against unfair eviction by expanding grounds for challenging the notices during periodic agreement and for end of fixed term agreement on grounds that they are retaliatory, vindictive or discriminatory, and regardless of whether in response to an exercise of rights under the RTA (option 11.25B).

· Amend notice to vacate for no specified reason during a periodic agreement with 120 days’ notice to require specification of a reason for the notice (option 11.27B).

· Retain notice to vacate for the end of the fixed term with 90 days’ notice.
· Tenants would be entitled to give notice of intention to vacate with 14 days’ notice in response to either the 90 or 120 day notices (option 11.37)
	· Retain existing arrangements and 60-day notice period for changes of use.
· Retain ability to challenge notices to vacate for change of use.

· Retain prohibition on reletting for prescribed periods subsequent to change of use termination, and retain VCAT discretion to reduce the prohibition period in certain circumstances.
· Additional protections for long term tenants (eg option 11.30B).

· Tenants would be entitled to give notice of intention to vacate with 14 days’ notice in response to a notice to vacate (option 11.37)
	· Additional safeguards, including requirements for landlord to seek termination orders instead of giving notices to vacate (as outlined for each of the provisions in chapter 11.1 above)

· Include broader provisions for anti-social behaviour as grounds for termination of the tenancy by application to VCAT (option 11.24).
· Broaden three strikes system for breaches of duty for the same duty, to cover breaches of any duty (option 6.2).
· Repeated late payment of rent would be grounds for termination by VCAT, even where all rent has been paid (option 11.17)

	Model 3
	· This model is based on (option 11.27A)

· The provisions for terminating a fixed term agreement would be retained

· Replace notice to vacate for no specified reason to notice to vacate during periodic agreement.

· Lengthen notice period to 26 weeks (182 days) as in the ACT.

· Tenants would be entitled to give notice of intention to vacate with 14 days’ notice in response to either the 90 or 120 day notices (option 11.37).
	As for Model 2
	As for Model 2


11.4 Terminations instigated by the tenant: landlord at fault
11.4.1 Successive breaches by landlord and failure to comply with VCAT order
The processes for successive breaches of duty and the triggers for termination as a result of breaches of duty are discussed in detail in chapter 5.1.

One of the responses to a breach of duty is an application to VCAT for a compliance order. Failure to comply with a VCAT order is addressed above (this chapter 11.1.8).
The options presented in those sections would be applied to breaches of duty and failure to comply with a VCAT order by the landlord.

11.5 Terminations instigated by the tenant: landlord not at fault

11.5.1 Termination after death of sole tenant 

	Issues relate to the potentially unnecessary delays reletting the property after the death of a sole tenant, including the creation of a new tenancy for a person living in the premises but not named on the agreement.

Alternative options

· Option 11.36A – Enable landlord to apply for termination order from VCAT in first instance, or

· Option 11.36B – Streamline provisions and provide for VCAT discretion.


Background

Under the current provisions if a sole tenant (the only tenant on the tenancy agreement) dies, the tenancy terminates at the earliest of the following dates:

· 28 days after the landlord has been given written notice of the death of the tenant by the legal personal representative or next of kin of the tenant; or

· 28 days after the landlord has given a notice to vacate to the legal personal representative or next of kin of the tenant; or

· a date agreed in writing between the landlord and the legal personal representative or next of kin of the tenant; or

· the date determined as the termination date of the tenancy agreement by the Tribunal on the application of the landlord. The landlord may apply to VCAT for an order to terminate the tenancy if they have not been able to give the notice to vacate.

Issues

The 28 day notice periods were identified as factor leading to the property being unnecessarily left vacant in some cases. For example, the property may be left uninhabited while waiting for a death certificate to be issued for the tenant who has died so that the next of kin can vacate the property and deliver possession

There can also be delays in the creation of a new tenancy for another person living in the property but not named in the tenancy agreement. During these delays the person has no rights as a tenant despite the property being their principal place of residence.

It was suggested that there are frequently cases in which landlords need to gain access to the property promptly after the death of a tenant, if for example, it has been left insecure or is a biohazard.

The current provisions do allow for an earlier date of termination by agreement or by application to VCAT, however in the case of the latter, the application can only be made where landlord has been unable to give a notice to vacate.
Option 11.36A – Enable landlord to apply for termination order from VCAT in first instance

Under the current provisions, if the landlord has been able to give the notice to vacate, the 28 day period is the default unless agreed otherwise with the legal representative or next of kin. The landlord is only able to apply to VCAT for a termination order if unable to give a notice to vacate to the legal representative of next of kin. Under this option the current provisions would be retained, however the landlord could opt to make an application to VCAT to terminate the tenancy in the first instance.
The RTA would therefore provide that the tenancy would terminate at the earliest of the following dates:

· 28 days after the landlord has been advised of the death of the tenant by the legal personal representative or next of kin of the tenant

· 28 days after the landlord has given a notice to vacate to the legal personal representative or next of kin of the tenant

· a date agreed in writing between the landlord and the legal personal representative or next of kin of the tenant, or

· the date determined as the termination date of the tenancy agreement by VCAT on the application of the landlord. An application must be heard by VCAT within five business days after the application is made.

Option 11.36B – Streamline provisions and provide for VCAT discretion

This alternative option would streamline the provisions and provide for VCAT to exercise discretion in the interests of the legal personal representative or next of kin of the deceased tenant to make a case for a longer notice period if required.

On the death of the sole tenant under a residential tenancy agreement, either the landlord, or the legal personal representative or next of kin of the deceased tenant could give a notice to vacate/notice of intention to vacate to the other.

The termination date could be before the end of any fixed term of the residential tenancy agreement if it is a fixed term agreement.

VCAT could, on application by a landlord or the legal personal representative or next of kin of the deceased tenant, make a termination order if it is satisfied that a termination notice was given in accordance with this section and that vacant possession of the residential premises has not been given as required by the notice. VCAT could specify a termination date that is after the date on the original notice.

The legal personal representative or next of kin of a deceased tenant who is given a termination notice by the landlord could give vacant possession of the residential premises at any time before the termination date specified in the termination notice.

The estate of the deceased tenant would not be liable to pay any rent for any period after the legal representative gives vacant possession of the residential premises and before the termination date.

Consultation questions

211. Do the options adequately address the issues raised in relation to the processes for termination of a tenancy following the death of a sole tenant?

212. Which of the options would provide the most effective process for termination of a tenancy following the death of a sole tenant?

213. What are any alternative processes that would be more effective?

11.5.2 Reduced period of notice of intention to vacate in certain circumstances

	Circumstances were identified under which it may be appropriate for a tenant to give a reduced period of notice of intention to vacate, including during a fixed term tenancy agreement.
Stand-alone options
· Option 11.37 – Enable tenant to give notice of intention to vacate at any time before the termination date specified by a notice to vacate under prescribed circumstances.

· Option 11.38 – Enable tenant to give reduced period of notice where they have accepted offer of public or community housing.


Background

The RTA specifies the circumstances under which a tenant may give a notice of intention to vacate during a periodic tenancy with a shorter notice period than would otherwise apply. The tenant may give a notice of intention to vacate during a fixed term agreement however the termination date must be on or after the date of the end of the fixed term.

The circumstances specified in this section include where:

· the tenant has been given a notice to vacate by the landlord for changes of use or no specified reason, or because they are no longer eligible for public housing

· the tenant requires special or personal care and must vacate in order to obtain that

· the tenant has received a written offer of public housing from the Director of Housing, and

· the tenant requires temporary crisis accommodation and needs to vacate in order to obtain that.

Issues

It was proposed that there are a number of additional circumstances under which it may be appropriate for a tenant to give a reduced period of notice.
In addition, it was suggested that the option to give a notice of intention to vacate under certain circumstances would appropriately apply including where the date of termination would be before the end of a fixed term.

These circumstances can be categorised as follows:

· where the landlord has given a tenant a notice to vacate, or
· where a tenant has been given notice of an event or change of circumstances that will impact their tenancy.

It was considered that the option to give a notice of intention to vacate having received an offer of public housing could appropriately be confined to instances where the tenant has accepted an offer. The provision could be expanded however, to encompass both public and community housing.
Option 11.37 – Enable tenant to give notice of intention to vacate at any time before the termination date specified by a notice to vacate under certain circumstances
Notice of sales campaign
The tenant would be able to give 14 days’ notice of intention to vacate whether during a fixed term agreement or a periodic agreement after receiving notice of a sales campaign for the rented property.

This option would not apply if the tenant had been notified of the sales campaign (including the timing of the campaign) prior to entering the tenancy agreement.

Notice of rent increase

The tenant would be able to give 14 days’ notice of intention to vacate whether during a fixed term agreement or a periodic agreement in response to a rent increase.

This option would not apply if the tenant had been notified of the rent increase (including the timing of the increase) at the time they entered the tenancy agreement.
Notices to vacate where tenant not at fault

The tenant would be able to give 14 days’ notice of intention to vacate in response to the notices currently prescribed during a periodic agreement.

The tenant would also be able to give 14 days’ notice of intention to vacate, whether or not that date occurs before the end of the fixed term agreement, in response to any of the notices listed above as well as in response to a notice to vacate for the end of a fixed term agreement.

Option 11.38 – Enable tenant to give a reduced notice period where they have accepted offer of public or community housing

The RTA would be amended to require the tenant to have accepted an offer of public or community housing in order to give a reduced period of notice of intention to vacate.

The notice period would be 14 days whether during a periodic agreement or during a fixed term agreement where the termination date is prior to the end of a fixed term agreement.

Consultation questions
214. What are any other circumstances in which tenants would be appropriately entitled to give a reduced period of notice of intention to vacate?

215. What is the most appropriate period of notice that a tenant should be required to give in these circumstances?

12 Family violence

Evidence recently provided to the Royal Commission into Family Violence (the Royal Commission) highlighted areas in which amendments to the RTA could allow for more appropriate responses to instances of family violence in rental housing.
Recommendation 116 of the Royal Commission’s final report specifically states that the Review of the RTA should consider amending the RTA to:

a) empower VCAT members to make an order under section 233A of the RTA if a member is satisfied that family violence has occurred after considering certain criteria – but without requiring a final family violence intervention order containing an exclusionary condition

b) provide a clear mechanism for apportionment of liability arising out of the tenancy in situations of family violence, to ensure that victims of family violence are not held liable for rent (or other tenancy-related debts) that are properly attributable to perpetrators of family violence

c) enable victims of family violence to prevent their personal details from being listed on residential tenancy databases, and to remove existing listings, where the breach of the RTA or the tenancy agreement occurred in the context of family violence

d) enable victims of family violence wishing to leave a tenancy to apply to VCAT for an order terminating a co-tenancy if the co-tenant is the perpetrator of that violence – including, where relevant, an order dealing with apportionment of liability for rent (or other tenancy-related debts) between the co-tenants

e) prevent a landlord from unreasonably withholding consent to a request from a tenant who is a victim of family violence for approval to reasonably modify the rental property in order to improve the security of that property.

This chapter responds to recommendation 116, as well as other family violence-related residential tenancies issues raised by stakeholders in the course of the review. CAV does not collect data on these issues and has relied on evidence and discussion contained in the Royal Commission’s final report to inform the development of options in this chapter.
In particular, options in this chapter seek to:

· improve access to family violence protections in the RTA

· provide for the termination of residential tenancies in the context of family violence
· enable reasonable modifications to be made to a rented premises to improve security

· ensure that victims of family violence are not unfairly listed on residential tenancy databases

· enable victims of family violence to challenge notices to vacate where the relevant action or conduct that gave rise to the notice is attributable to a person who committed an act of family violence

· enable liability to be fairly apportioned in the context of family violence, and
· make it easier for victims of family violence to serve notices and documents when making a family violence-related residential tenancy applications at VCAT.

The Government is also progressing with recommendation 119 of the Royal Commission's final report. This requires consideration of any legislative reform that would limit as far as possible the necessity for individuals affected by family violence with proceedings in the Magistrates’ Court of Victoria to bring separate proceedings in VCAT in connection with any tenancy related to the family violence.
Recommendation 119 is being considered as part of a separate process. However, outcomes of the RTA Review as it relates to recommendation 116 will inform the response to recommendation 119.

12.1 Access to family violence protections in the RTA

	The Royal Commission recommended that consideration be given to empowering VCAT members to make an order under section 233A of the RTA if a member is satisfied that family violence has occurred after considering certain criteria – but without requiring a final family violence intervention order containing an exclusionary condition.

Alternative options for improving access to family violence protections in the RTA

· Option 12.1A – Restrict criteria to a family violence safety notice, interim intervention order, or final intervention order being made, or

· Option 12.1B – Allow VCAT to also consider other evidence of family violence, or

· Option 12.1C – Allow VCAT to consider anything it believes relevant.

Stand-alone options
· Option 12.2 – Family violence related applications to be heard by VCAT within a specified time (for example, 3 business days).

· Option 12.3 – An applicant may include a parent or guardian of a child who is a victim of family violence.


Background

The RTA currently enables the following:

· a protected person to apply to VCAT for an order terminating an existing tenancy agreement and requiring the landlord to enter into a new tenancy agreement with the protected person

· VCAT to consider the ability of a protected person to comply with the duties of a tenant, and the relative impact and hardships of a protected person and landlord, prior to making an order, and

· VCAT to apportion liability between the protected person, the excluded tenant and any other tenants under an existing tenancy agreement in relation to bond, utility charges, and other liabilities such as damage.

The provisions apply only where a final family violence intervention order (or final personal safety intervention order)
 is in place with an appropriate exclusion condition.
 They can apply in circumstances where the protected person is a party to the tenancy agreement, and where the protected person has been residing in the rented premises as their principal place of residence, but is not a party to the tenancy agreement.

Issues
VCAT cannot currently make an order under the family violence provisions in the RTA unless a final intervention order with an exclusion condition is in place. This can take a significant amount of time
 and sometimes an exclusion condition is not included in the intervention order.

The Royal Commission noted that the process of seeking assistance for family violence is not linear and that there are many entry points into the system for those affected. Some examples of how victims can enter the system include:

· disclosing violence they have experienced to a person or organisation that comes into contact with them for other reasons. Many of these are generalist service providers such as hospitals, general practitioners or other health practitioners, maternal and child health nurses, or teachers or school counsellors

· seeking legal advice from a lawyer

· seeking help from the police, who might respond by issuing a family violence safety notice or seeking an intervention order on behalf of the victim(s) and/or charging the perpetrator with a criminal offence

· contacting a specialist family violence service for advice and assistance
· being contacted by a specialist family violence service after police have made a family violence risk assessment and management report and referral

· going directly to a magistrates’ court to seek a family violence intervention order

· seeking entry to a refuge through a specialist family violence service or through a homelessness access point, and

· telling a friend or family member or someone from whom they are receiving pastoral care.

Consistent with the Royal Commission’s recommendation, the options below are proposed to provide access to any family violence protections in the RTA, unless exceptions are set out. An exclusion condition would not be required under any of the options below.

It is noted that in broadening access to family violence protections, there is a risk that due process associated with the issuing of a final family violence intervention order may be circumvented. This process can aid in determining the identity of the ‘primary aggressor’,
 which may have been incorrectly identified at previous stages,
 and to address the issue of cross-intervention orders. Cross-intervention orders, that is where both a perpetrator and victim of family violence have intervention orders made against each other, are common and can mean that the existence of an intervention order is not always good evidence that the protected person under that order is a victim.

This risk is expected to be mitigated by training to be provided to VCAT on identifying and responding to risk factors associated with family violence.

Option 12.1A – Restrict criteria to a family violence safety notice, interim intervention order, or final intervention order being made

Under this option, criteria that VCAT must consider to be satisfied that family violence had occurred, are whether the applicant provides evidence of a family violence safety notice,
 an interim intervention order, or a final intervention order.

Option 12.1B – Allow VCAT to also consider other evidence of family violence

Under this alternative option based on the South Australian model, criteria that VCAT must consider to be satisfied that family violence had occurred, are whether the applicant provides evidence of a family violence safety notice, an interim intervention order, a final intervention order, or other evidence of family violence (for example, statutory declaration or report from police, specialist family violence services, GP, psychologist/counsellor or maternal and child health nurse/worker).

Option 12.1C – Allow VCAT to consider anything it believes relevant

Under this alternative option based on the Queensland model, VCAT, in considering an application under any family violence-related provision, may take into account:

· whether an application for an intervention order has been made

· if an application was made, whether an order was granted and/or is still in place

· if an order was granted, whether an exclusion condition exists, and

· anything else VCAT considers relevant.

Out of all the options, this option enables VCAT to consider the broadest scope of criteria relevant to the context of family violence. This can, for example, enable VCAT to consider a range of factors in making a determination where cross-intervention orders exist.

Option 12.2 – Family violence related applications to be heard by VCAT within a specified time

Under this option, VCAT would be required to hear family-violence related applications within a specified time from receiving such an application (for example, 3 business days).

Option 12.3 – An applicant may include a parent or guardian of a child who is a victim of family violence

Under this option, family violence related protections under the RTA could be accessed by a parent or guardian of a child who is a victim of family violence, where the parent or guardian lives in the same rented premises as the child. This would ensure that where family violence had occurred against a minor, family violence related protections under residential tenancies legislation would be available.
For example, a parent or guardian of a child who is a victim of family violence would be able to make reasonable modifications to rented premises (discussed below at chapter 12.3) even though the child is not a party to the tenancy agreement.

Consultation questions

216. Which alternative option do you support and why?

217. What would be a reasonable time within which VCAT should hear a family-violence related application?

12.2 Terminating a tenancy

	The Royal Commission recommended that consideration be given to enabling victims of family violence wishing to leave a tenancy to apply to VCAT for an order terminating a co-tenancy if the co-tenant is the perpetrator of that violence – including, where relevant, an order dealing with apportionment of liability for rent (or other tenancy-related debts) between the co-tenants.

Alternative options

· Option 12.4A – Termination of tenancy by VCAT, or

· Option 12.4B – Termination of tenancy by notice to vacate.


Background

Section 234 of the RTA allows a person to apply for an order from VCAT to reduce the term of a fixed-term tenancy. VCAT must be satisfied that the applicant has experienced an unforeseen change in their circumstances that will cause severe hardship. This includes situations where the applicant is a protected person under a family violence intervention order (interim or final) and is seeking to break the tenancy in order to protect their own or their children’s safety.

In a periodic tenancy, a tenant can terminate the lease by giving 28 days’ notice.
Issues

Section 234 has generally been used by a victim of family violence who is a co-tenant (i.e. they are a party to the tenancy agreement) in a fixed-term tenancy situation, who wishes to leave the tenancy.

However, stakeholders expressed concern to the Royal Commission that where an application has been made under section 234 but one party remains in possession, a periodic tenancy will be created and both tenants may continue to be jointly and severally liable.

Further, under section 234, VCAT can order that the applicant pay compensation to the landlord, such as the cost of advertising the premises and lost rent. This order can only be made against the applicant (the victim of family violence) and there is no provision for VCAT to apportion liability in this situation.

In the context of a periodic tenancy, a tenant can terminate the lease by giving 28 days’ notice. However, this notice may be treated as invalid if it is only signed by one tenant. Further, a tenancy will usually only terminate when the tenants deliver vacant possession, which requires all tenants to leave the premises, remove their belongings and return the keys.

The gaps in the current legislation are summarised in the table below which maps out four situations – where the victim of family violence wants to stay or leave rented premises, and where the victim is or is not a co-tenant (i.e. whether their name is or is not on the tenancy agreement):

Table 12.1: Scenarios where victim wants to stay and wants to leave (co-tenant or not co-tenant)

	
	Victim wants to stay
	Victim wants to leave

	Victim is a co-tenant
	Currently enabled under ss. 233A-233C
	Limited provision under section 234 (fixed term tenancy) and 235 (periodic tenancy), as discussed above

	Victim is not a co-tenant
	Currently enabled under ss. 233A-233C
	Victim of family violence can leave at will


Option 12.4A – Termination of tenancy via VCAT

Family violence provisions already exist in the RTA for situations where a victim of family violence wishes to remain in premises (discussed in chapter 12.1). This option proposes similar provisions to address a situation where a victim of family violence is a co-tenant (i.e. they are a party to the tenancy agreement) and wish to leave.
Under this option, the RTA would include provisions that:

· enable a victim of family violence who is a co-tenant to apply to VCAT for an order to terminate a fixed term or periodic tenancy, without requiring consent from the co-tenants

· require VCAT to consider the relative impacts and hardship of each party to the tenancy agreement, prior to making an order

· enable VCAT to make an order requiring the landlord or agent to ensure that the victim of family violence has access to the rented premises to remove their belongings

· enable VCAT to apportion liability between the relevant parties in relation to bond, utility charges, other liabilities such as damage, and compensation for early termination of the tenancy agreement (if relevant). VCAT would be able to determine that the perpetrator of family violence was fully liable.
· enable VCAT to specify a termination date that must not exceed a certain period of time from the making of the order (for example, two weeks), and

· enable VCAT to make an order preventing a landlord, agent and database operator from making a listing on a tenancy database.

To address the impact on co-tenants and landlords, VCAT, when making an order to terminate the tenancy, may also make an order to:

· terminate the tenancy agreement, or

· terminate the existing tenancy agreement and create a new tenancy agreement with one or more of the remaining co-tenants (with the same terms and conditions as the original tenancy agreement).

In making such orders, VCAT must consider any matters raised by the remaining co-tenants and the landlord, including but not limited to:

· the ability of each of the remaining co-tenants to comply with the duties of a tenant, and

· the relative impact and hardship of each of the remaining co-tenants and the landlord.

Option 12.4B – Termination of tenancy via notice to vacate

This alternative approach is based on reforms in NSW. Rather than requiring a victim of a family violence to terminate a tenancy by seeking an order from VCAT, this option would enable a victim of family violence to terminate a tenancy by issuing a notice to vacate.
Under this alternative option, the RTA would include provisions that:
· enable a victim of family violence who is a co-tenant (whether fixed or periodic) to end their tenancy immediately by serving a notice to vacate to the landlord and co-tenants. Where serving a notice to vacate to the co-tenant who is the perpetrator of family violence, the notice to vacate could be served electronically or by placing it at the rented premises

· specify that acceptable evidence of family violence would include a family violence safety notice, interim or final intervention order, or other prescribed evidence (for example, report or statutory declaration by a GP, police, specialist family violence services, psychologist/counsellor or maternal and child health nurse/worker). A copy of this would be provided with the notice to vacate to the landlord
· specify that the victim of family violence would not be liable to pay any compensation for the early termination of the agreement, and

· enable the landlord or co-tenant to challenge the notice to vacate on procedural grounds (for example, that the notice to vacate was not issued in accordance with legislation).

The existing tenancy agreement is still considered to apply, despite the victim of family violence terminating their tenancy. The victim of family violence would not be liable to pay any rent from the date of the giving of the notice.

However, if subsequently a final intervention order is made and the person that issued the notice to vacate is determined to be the primary aggressor, the notice to vacate can be appealed at VCAT and invalidated. That person is then liable for any compensation or loss arising from the early termination of their tenancy, to both the landlord and any other co-tenants.

In terms of the impact on landlords and co-tenants, under this alternative option, the landlord, within a set period of time from the notice to vacate being served (for example, four weeks), must either:

· terminate the tenancy, or

· enter into a new tenancy agreement with the remaining co-tenant(s).

If the landlord decides to terminate the tenancy, they must give a notice to vacate to the remaining co-tenant(s) with a termination date no less than 14 days from the serving of the notice.

If the landlord does not take any action within the specified period of time, a new tenancy agreement is automatically created between the landlord and the remaining co-tenant(s) under the same terms and conditions of the original tenancy agreement.
Standard processes around termination of a tenancy agreement and creation of a new tenancy agreement would then apply. That is, the landlord would be required to release the bond related to the old tenancy agreement, lodge a new bond and prepare a condition report etc. If there was any damage or other liabilities, the landlord would still be able to seek a claim against the bond or seek a compensation order if applicable (see chapter 12.6) for options in relation to this in the context of family violence).

Consultation question

218. Which option best addresses the needs of victims of family violence while providing for any potential impacts on landlords and other co-tenants? Why?

12.3 Modifications to rented premises

	The Royal Commission has recommended that consideration be given to amending the RTA to prevent a landlord from unreasonably withholding consent to reasonably modify the rented premises in order to improve security.

Alternative options

· Option 12.5A – Landlord not to unreasonably withhold consent, or

· Option 12.5B – Non-structural modifications can be made without consent.


Background

The RTA requires a tenant to obtain the landlord’s consent to install any fixtures or make any alteration, renovation or addition to the rented premises. Before a tenancy agreement terminates, a tenant who has installed fixtures or made alterations (with or without the landlord’s consent), must restore the premises to its original condition or pay the landlord an amount equal to the reasonable cost of restoring the premises to its original condition. This does not apply if the tenancy agreement provides otherwise, or the landlord and tenant agree otherwise.

Section 70A already gives a right for a protected person who has a family violence intervention order, family violence safety notice or a personal safety intervention order, with an exclusion condition, to change any external door or window lock of the rented premises, whether or not the protected person is a party to the tenancy agreement.

Section 70A also requires that as soon as practicable after making the changes, the protected person must give the landlord or agent a key to the lock and either a certified extract or copy of the intervention order, and give a key to parties to the tenancy agreement other than the excluded tenant.

Where the conditions outlined above are not in place, a tenant may apply to VCAT under section 71 of the RTA to change locks without a landlord’s consent if the landlord withholds consent and the tenant believes that the withholding of the consent is unreasonable.

Issues

A person affected by family violence who may wish to increase security on the premises, for example, by installing video cameras, requires the landlord’s consent to do so. The landlord can refuse to allow the modification, regardless of the reason.

The Royal Commission has recommended that consideration be given to amending the RTA to prevent a landlord from unreasonably withholding consent to reasonably modify the rented premises in order to improve security.

Given that section 70A already enables the changing of external door or window locks without requiring prior consent from a landlord, the Royal Commission’s recommendation is taken to mean all other security-related modifications except locks.
Option 12.5A – Landlord not to unreasonably withhold consent

Under this option, a landlord would be prohibited from unreasonably withholding consent to reasonable modifications to the rented premises that would improve security for a tenant who is a victim of family violence. Sub-options are provided in relation to the term ‘reasonable modification’.

To support this provision:

· the tenant would be required to ensure that the landlord and any other co-tenants (except for the perpetrator of family violence) can access the rented premises after making the modifications

· the modifications would be made at the tenant’s expense and require the tenant to return the premises to its original condition or pay the landlord an amount equal to the reasonable cost of restoring the premises to its original condition, unless otherwise provided by the tenancy agreement or agreed with the landlord

· the landlord would be required to provide a response to the tenant within a certain period of time (for example, two business days)

· the tenant would be able to seek an order from VCAT to make reasonable modifications if the landlord withholds consent. VCAT would be required to schedule such a hearing within a certain period of time (for example, two business days), and

· in making the above order, VCAT would:

· establish whether the applicant was a victim of family violence, based on the same grounds as that for other family violence provisions (as discussed in chapter 12.1)
· establish whether the proposed modifications were reasonable, and
· consider any relevant matters raised by the landlord and co-tenants (if any).

If the tenant does not restore the premises to its original condition or pay the landlord an amount equal to the reasonable cost of returning the premises to its original condition, the landlord would be able to make a claim against the bond and/or apply to VCAT for a compensation order.

· Sub-option A – ‘Reasonable modifications’ not defined

Under this option, ‘reasonable modifications’ would not be defined but left open for interpretation on a case-by-case basis.

· Sub-option B – ‘Reasonable modifications’ to be defined

Under this alternative option, ‘reasonable modifications’ would be defined and a list of examples could be provided that could include (but not be limited to), security cameras, alarm system, security lighting and window coverings.

Option 12.5B – Non-structural modifications can be made without consent

Under this alternative option, a tenant would be able to make certain modifications to improve security without requiring a landlord’s consent.

To support this provision:

· the tenant would be required to notify the landlord/agent and co-tenants (if any) prior to making the modifications

· the tenant would be required to ensure that the landlord and any other co-tenants (except for the perpetrator of family violence) can access rented premises after making the modifications

· modifications would be made at tenant’s expense and require the tenant to return the premises to its original condition or pay the landlord an amount equal to the reasonable cost of restoring the premises to its original condition, unless otherwise provided by the tenancy agreement or agreed with the landlord

· the modifications would be prescribed and could include for example, non-structural modifications such as window coverings, security cameras that are not hard-wired, and improved lighting

· the landlord would be able to seek an order from VCAT to require the tenant to return the premises to its original condition. In making the order, VCAT would:

· establish whether the applicant was a victim of family violence, based on the same grounds as that for other family violence provisions (as discussed in chapter 12.1)
· establish whether the modifications were consistent with those prescribed modifications that are allowed without a landlord’s consent

· consider any relevant matters raised by the landlord and co-tenants (if any), and

· other ‘reasonable modifications’ to improve security would be subject to the process outlined in option 12.5A.

If the tenant does not restore the premises to its original condition nor pay the landlord an amount equal to the reasonable cost of returning the premises to its original condition, the landlord would be able to make a claim against the bond and/or apply to VCAT for a compensation order.

Consultation questions

219. If ‘reasonable modifications’ were to be defined under option 12.5A, what would be an appropriate definition?

220. If non-structural modifications were prescribed under option 12.5B, what should it include?

12.4 Residential tenancy databases

	The Royal Commission recommended that consideration be given to enabling victims of family violence to prevent their personal details from being listed on residential tenancy databases, and to remove existing listings, where the breach of the RTA or the tenancy agreement occurred in the context of family violence.

Stand-alone options

· Option 12.6 – Prohibit estate agents and landlords from making a listing on a tenancy database.
· Option 12.7 – VCAT order to remove and prevent listings in tenancy databases.
· Option 12.8 – VCAT order to remove or edit information from listings in tenancy databases.


Background

Under the RTA,
 tenants’ details can be listed on a residential tenancy database, where one or more tenants have breached certain provisions of the RTA or the tenancy agreement and the landlord is either owed more than the bond will cover, or VCAT has made a possession order in respect of the rented premises. Breaches that can result in such a listing include the failure to pay rent and damage to premises.

Personal information listed on the tenancy database must relate only to the breach and must be accurate, complete and unambiguous.
A landlord or database operator must not list personal information about a person unless they have, without charging a fee, given the person a copy of the personal information or have taken reasonable steps to disclose the personal information to the person.
Further, a landlord or database operator must not make such a listing unless they have given the person at least 14 days to review the personal information and make submissions objecting to its entry into the database, or about its accuracy, completeness and clarity. A landlord or database operator must consider any submissions made before making a listing.

Issues

As noted in the Royal Commission’s final report, in the context of family violence, breaches that can lead to a listing in a tenancy database are often the result of a perpetrator’s actions.
 However, the details of a victim of family violence may be unfairly listed due to the actions of a perpetrator.
Being listed is a significant barrier for victims of family violence trying to access the private rental market.
There may also be instances where a victim’s details are listed in a tenancy database as a result of their own actions (i.e. not related to family violence). In these circumstances, there is a risk that a victim’s personal details may be obtained by a perpetrator with access to a tenancy database.

Consistent with the Royal Commission’s recommendation, the aim of any reform is to remove existing listings relating to family violence, and prevent the personal details of victims of family violence from being listed on residential tenancy databases, where the breach of the RTA or the tenancy agreement occurred in the context of family violence.
Option 12.6 – Restriction on listings made by landlords and agents

Under this option, the RTA would include a provision that would enable a tenant to make a submission to the landlord, agent or tenancy database operator objecting to a proposed listing, on the grounds that they were a victim of family violence and the associated breach resulted from the actions of another person who has committed an act of family violence.

The submission to the landlord, agent or tenancy database operator should include supporting evidence from a prescribed list of options (for example, a statutory declaration made by the tenant or GP, or copy of a police report or intervention order).

Option 12.7 – VCAT order to remove and prevent listings in tenancy databases due to actions of another person

Under this option, the RTA would include a provision to enable VCAT to make an order that the landlord, landlord’s agent or a database operator must remove an existing listing or not make a listing on a residential tenancy database in relation to a victim of family violence, where it is satisfied that the breach of the tenancy agreement resulted from the actions of another person who has committed an act of family violence.

Option 12.8 – VCAT order to remove or edit information from listings in tenancy databases due to risk to safety

Under this option, the RTA would include a provision to enable VCAT to make an order that a database operator must remove or edit information associated with an existing listing in relation to a victim of family violence, where it is satisfied that not removing or editing the information would pose a risk to the safety of the victim of family violence (for example, current contact details).

The scope of the VCAT order would be restricted such that information related to the nature of the breach that resulted in the listing would not be removed or edited.

Consultation question

221. Do these options adequately address the issue of victims of family violence being listed on residential tenancy databases? If not, how can they be improved?

12.5 Challenging notices to vacate

	Concerns have been raised that actions by a perpetrator of family violence may lead to victims of family violence being unfairly given a notice to vacate, sometimes requiring them to leave immediately.

Stand-alone option
· Option 12.9 – Enable a notice to vacate to be challenged in the context of family violence.


Background

The RTA enables a landlord to give a tenant a notice to vacate if by the conduct of the tenant or the tenant’s visitor, damage is maliciously caused to the premises or common areas. Similarly, a notice to vacate may be given if the tenant or the tenant’s visitor by act or omission endangers the safety of occupiers of neighbouring premises. These notices may specify a termination date that is the date on which the notice is given.

The RTA also specifies that it is a tenant’s duty not to cause nuisance or interference. If a tenant breached a duty successively and did not comply with a breach of duty notice within the required time, the landlord can give the tenant a notice to vacate, which may specify a termination that is no less than 14 days after the date on which the notice is given.
Issues

Stakeholders raised concerns that actions by a perpetrator of family violence may lead to victims of family violence being unfairly given a notice to vacate, sometimes requiring them to leave immediately.

Option 12.9 – Enable a notice to vacate to be challenged in the context of family violence

Under this option, a notice to vacate can be challenged on the grounds that the relevant action or conduct was committed by a perpetrator of family violence.

The tenant must apply to VCAT challenging the validity of the notice to vacate on or before the hearing of an application for a possession order.

In determining whether the notice to vacate is invalid, VCAT would need to be satisfied that:

· the applicant is a victim of family violence, based on the same grounds as that for other family violence provisions (discussed in chapter 12.1), and

· the relevant action or conduct was attributable to another person who committed an act of family violence.

VCAT would also be required to consider the following:

· any steps that have been taken to remove the perpetrator from the rented premises, or ensure that the perpetrator does not attend the rented premises

· the likelihood of the action or conduct re-occurring, based on evidence tendered, for example by the police
· the relative impact and hardship on the landlord and co-tenants (if any), and

· any other relevant matter raised by the landlord and co-tenant (if any).

Consultation question

222. Does this option strike an appropriate balance between protecting a victim of family violence and managing risks to landlords and other co-tenants? If not, how can this option be improved?

12.6 Compensation orders and claims against the bond

	The Royal Commission recommended that consideration be given to providing a clear mechanism for apportionment of liability arising out of the tenancy in situations of family violence, to ensure that victims of family violence are not held liable for rent (or other tenancy-related debts) that are properly attributable to perpetrators of family violence.

Stand-alone options

· Option 12.11 – Apportioning liability in the context of family violence where a perpetrator is a co-tenant.

· Option 12.12 – Apportioning liability in the context of family violence where a perpetrator is not a co-tenant.


Background

The RTA enables a landlord to apply to VCAT for a compensation order or payment out of a bond for loss or damage because the tenant has breached their duty under the RTA or failed to comply with the tenancy agreement.
Issues

The Royal Commission heard that issues can arise for victims of family violence in relation to the apportionment of liability, where parties are co-tenants on the lease. This issue is considered in chapter 12.2 where a victim of family violence is a co-tenant and wishes to terminate a tenancy.
However, there may be situations where a landlord has applied for a compensation order before a victim of family violence has applied to terminate a tenancy. In these circumstances, tenants are generally considered to be jointly and severally liable for any loss or damage. A landlord seeking an award of compensation can therefore make their claim against any or all of the co-tenants to the tenancy agreement.

Similarly, a landlord may make a claim against the bond when a tenancy terminates, to compensate for any loss or damage. While a bond may be registered in joint names, the entire bond amount would be available to be claimed against.
According to stakeholders, compensation claims are most commonly brought under the RTA against victims of family violence in one of the following two ways:

· a landlord claims compensation against all co-tenants in relation to damage caused by a single co-tenant who is the perpetrator of family violence, and

· the landlord claims compensation for rent arrears that accrued after a victim of family violence fled the premises and a perpetrator remained in possession.

In response to the above issues, the Royal Commission’s recommendation is that consideration be given to provision of a mechanism for the apportionment of liability arising out of a tenancy in situations of family violence to ensure that victims of family violence are not held liable for rent (or other tenancy-related debts) that are properly attributable to perpetrators of family violence.

Option 12.11 – Apportioning liability in the context of family violence where perpetrator is a co-tenant

Under this option, VCAT, when making a compensation order or determining payment out of a bond, would be able to:

· consider whether another party to the agreement is a victim of family violence, based on the same grounds as that for other family violence provisions (as discussed in chapter 12.1)
· apportion liability between co-tenants, including determining that the perpetrator of family violence be fully liable for the landlord’s loss or damage, and
· exclude the victim’s share of the bond from being made available for compensation, if the victim’s name is registered against the bond.

Option 12.12 – Apportioning liability in the context of family violence where perpetrator is not a co-tenant

Under this option, VCAT, when considering an application for a compensation order or determining payment out of a bond, would be able to determine that a tenant who is a victim of family violence is not liable for any loss, debt or damage.

In making such a determination, VCAT would need to be satisfied that:

· the loss or damage resulted from the actions of another person who has committed an act of family violence, and

· an order (interim or final) with an exclusion condition had been made against the perpetrator of family violence.

Consultation question

223. What are the risks, if any, of unintended consequences arising from the options proposed?

12.7 Serving notices and documents

	Stakeholders expressed concern that where a victim of family violence makes an application to VCAT under family violence provisions, they are required to serve a notice to the perpetrator of family violence.

Alternative options

· Option 12.13A – Include an option for VCAT to serve notices and documents to the perpetrator of family violence, or

· Option 12.13B – Require that VCAT serve the notice to the perpetrator of family violence. 


Background

Where a tenant who is a victim of family violence makes an application to VCAT under the family violence provisions of the RTA, they are required to serve a notice to other parties to the tenancy agreement to advise of the application. This can include the perpetrator of family violence.
The RTA currently requires that the notice or document be served or given:

· by delivering it personally to the person

· leaving it at the address nominated by the person under the Family Violence Protection Act 2008
 (FVPA) with a person apparently over the age of 16 years and apparently residing or employed at that place

· by sending it to the person by post or email to the address nominated by the person under the FVPA

· by leaving it at the person’s last known address (other than a place from which the person is excluded under the FVPA) with a person apparently over the age of 16 years and apparently residing or employed at that place

· by sending it to the person by post or email to the person’s last known postal or email address (other than to an address from which the person is excluded under the FVPA), or

· in the manner ordered by VCAT.

Issues

The RTA is currently silent on whether VCAT can serve documents on behalf of the victim of family violence.

Stakeholders raised concerns that victims can find the process of a notice or document under the current provisions costly, difficult, confronting and dangerous.

Option 12.13A – Include an option for VCAT to serve notices and documents to the perpetrator of family violence

Under this option, the list of ways in which a notice or document may be served or given would include through VCAT.

Option 12.13B – Require that VCAT serve notices to the perpetrator of family violence

Under this alternative option, notices or documents to be served or given to a perpetrator of family violence in the context of family violence-related applications would be required to be served or given through VCAT.

Notices or documents to be served or given to landlords or any other party would not be required to be done through VCAT.
Consultation question

224. Are there any other factors that should be considered in the serving of notices or documents as part of family violence-related residential tenancies applications?

�	Rental experiences of tenants, landlords, property managers, and parks residents in Victoria, Final Report, 17 May 2016 accessed via the  � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting>.


�	Dispute Resolution issues paper, May 2016, accessed via the  � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting>.


�	Data regarding the use of these services is provided in the Dispute Resolution Issues Paper via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting>.


�	The United Kingdom’s housing ombudsman is often referred to as an example of the use of such a model, however that ombudsman exists to handle complaints against social and institutional landlords, for whom membership is mandatory. Membership by private landlords and letting agents is permitted on a voluntary basis. A more accurate comparison would be the systems and processes in place for public and community housing tenants in Victoria. A DHHS appeals process and the Housing Registrar provide complaints mechanisms for social housing tenants. In addition, public housing tenants are able to seek review of decisions regarding their housing arrangements via the Victorian Ombudsman, consistent with its power to investigate complaints about State and local government authorities.


�	VCAT currently manages and makes orders regarding payment the RSA. Those powers would be retained regardless of which agency manages the Account. 


�	Data regarding CAV’s compliance and enforcement activities is provided in the Dispute Resolution Issues Paper via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting>.


�	For the ease of comprehension of this chapter, tenancy agreement encompasses a residency right or agreement.


�	ABS, Customised 2011 Census report, 2015 cited in Laying the Groundwork, p16 accessed via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting>.


�	Based on surveys with tenants. ABS, Customised Survey of Income and housing 2014; Rental experiences of tenants, landlords, property managers, and parks residents in Victoria, Final Report, 17 May 2016 accessed via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting>, p41 and 43. 


�	Rental experiences of tenants, landlords, property managers, and parks residents in Victoria, Final Report, 17 May 2016 accessed via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/�renting>.


�	Ibid. Note that the sample of landlords used for this study had a higher proportion of self-managing landlords than exists in the population of landlords in the private rental sector.


�	Ibid. p.42.


�	Also the Security of Tenure Issues Paper via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/renting> provides a detailed discussion.


�	For rooming houses, caravan parks, and Part 4A parks in the RTA, the damage must be intentional and reckless. In residential tenancies Acts of other Australian jurisdictions (for example, NSW and Queensland) equivalent provisions are for both damage and injury, and the kind of damage relevant to the provisions is described as intentional and reckless.


�	VCAT residential tenancies practice notes, P6-40 July 2016.


�	See, for example, Director of Housing v Drechsel (Residential Tenancies) [2016] VCAT 128 (29 January 2016).


�	VCAT Residential Tenancies Practice Notes, P2-47 August 2015.


�	VCAT Residential Tenancies Practice Notes, P6-50 July 2016.


�	See Swan v Uecker [2016] VSC 313 (10 June 2016). The Supreme Court of Victoria determined that there were grounds to terminate the tenancy based on the tenants’ parting of possession of the property (however labelled or termed) to Airbnb guests.


�	For tenancies of 6 months or more must give the notice not less than 14 days and not more than 21 days before the termination date specified in the notice to vacate. For tenancies of less than six months, not less than 7 days and not more than 14 days before the termination date specified in the notice to vacate.


�	Rental experiences of tenants, landlords, property managers, and parks residents in Victoria, Final Report, 17 May 2016 accessed via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/�renting>.


�	Ibid. Note that some tenants were given 120 days’ notice for changes of use such as landlord moving in or selling the property.


�	Rental experiences of tenants, landlords, property managers, and parks residents in Victoria, Final Report, 17 May 2016 accessed via the � HYPERLINK "http://fairersaferhousing.vic.gov.au/renting" ��Review of the Residential Tenancies Act 1997 website� <fairersaferhousing.vic.gov.au/�renting>.


�	A personal safety intervention order is an order made by a magistrate to protect a person from harm caused by someone who is not a family member.


�	Under section 82 of the Family Violence Protection Act 2008, if the court decides to make a family violence intervention order, the court must also consider whether to include an exclusion condition, excluding the respondent from the protected person’s residence.


�	Evidence presented to the Royal Commission suggested that most intervention orders were finalised within six months, but that there was an increasing number of matters pending for more than 12 months.


�	The Code of Practice for the Investigation of Family Violence defines ‘primary aggressor’ as, the party to the family violence incident who, by his or her actions in the incident and through known history and actions, has caused the most physical harm, fear and intimidation against the other.


�	The Royal Commission heard from various stakeholders that police members can incorrectly identify the ‘primary aggressor’ in family violence cases. This can lead to family violence safety notices being issued against a victim of family violence.


�	An application for a family violence safety notice is made by the police. The safety notice is also considered an application for a family violence intervention order.


�	It is envisaged that in this situation, standard processes around termination of a tenancy agreement and creation of a new tenancy agreement would apply. For example, release of the bond related the old tenancy agreement, and new condition report and bond lodged for the new tenancy agreement.


�	Provisions relating to residential tenancy databases are found in Part 10A of the RTA 


�	Volume 4, p113 of the Royal Commission’s final report.


�	Similar notices to vacate exist for all other alternate forms of tenure.


�	Section 33 and 85 of the FVPA requires police (where a family violence safety notice is issued) and the court (where a family violence intervention order with an exclusion condition is made) to ask the respondent for an address for the service of documents. The respondent is not required to comply with the request to provide an address.


�	VCAT is able to serve notices and documents in other lists.
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