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Legal assistance services are an important part of the safety net for vulnerable and
disadvantaged people in Victoria. Legal assistance services help people to get access
to justice and ensure that they are treated fairly in the justice system.



Many people who would find it difficult to afford a private lawyer are not eligible for
publicly funded legal assistance. Based on current resourcing levels, legal assistance
services can only be made available to the most disadvantaged in the community.



Legal assistance services are also important in supporting the operation of the courts by
giving people advice when they engage with the justice system. Without this guidance
and support, the courts must perform additional work to support community members in
their interactions with the justice system. Taking away legal assistance services and
shifting this burden to the courts is not an efficient use of resources when considered
from a whole-of-government perspective.



The Review examined the operation of Victoria Legal Aid to ensure that public legal
assistance funding is being used efficiently and effectively. There is much that is
working well in the legal assistance sector – it is under pressure, but it is not broken.



There is good evidence that legal assistance services are being provided to vulnerable
and disadvantaged community members. Service providers have put in place a number
of mechanisms to assess legal needs in the community and scan the environment for
issues that influence legal needs. But these efforts need to be better supported with
system-wide data, research, and evaluation. Without this, it is difficult for government
and service providers to know that they are reaching the most vulnerable and
disadvantaged in the community, with services that work best to meet people’s needs.



The Review finds that there are many benefits to the mixed model of legal assistance
service provision, involving Victoria Legal Aid staff, private practitioners, community
legal centres, and Aboriginal legal services. The Review supports this model, but the
way that it operates in practice could improve. The legal assistance sector is not
positioned to be as responsive as it could be when legal needs in the community
change, or when evidence develops about what works to meet those needs.



Given that the majority of the sector is publicly funded, it needs clearer guidance about
government priorities for the community, and it needs structural support to operate as a
co-ordinated system to ensure that service providers are doing the right things, in the
right places to meet priority needs in the community.



The Review has not identified significant problems of duplication or inefficiency, but
equally there is inadequate evidence to demonstrate that the Victorian public is getting
maximum value for money through its funding of legal assistance services. As part of its
well-established commitment to continuous improvement, Victoria Legal Aid needs to
examine more rigorously several aspects of its operating model to ensure that it is
maximising value for money.



The Review also outlines a number of mechanisms for improved transparency and
accountability that would support more productive relationships in the sector, and would
help Victoria Legal Aid to more fully demonstrate its value for money to the Victorian
and Commonwealth Governments. With increasing pressures on Victorian and
Commonwealth Budgets, it is important that publicly funded legal assistance services
are provided as efficiently as possible, and are able to clearly identify where there are
resourcing gaps to meet priority legal needs in the community.



Even with full efficiency measures applied and accounted for, the Review concludes that
there is a significant gap between the legal needs of the most vulnerable and
disadvantaged people in Victoria, and the resources available for legal assistance
services to meet these needs. The Commonwealth and Victorian Governments should
identify additional resources for legal assistance services, with immediate priority given
to duty lawyer services, family violence legal services, Aboriginal legal services, and
effective integrated service provision models.
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Chapter 6 Legal assistance for Victorians
most in need
Term of Reference 6: Examine the availability and distribution of funding amongst
legal assistance providers by the Victorian and Commonwealth Governments to best
meet legal need.
Term of Reference 7: Examine whether there is any duplication in services provided
by legal assistance providers, and options for reducing that duplication, [including the
development of legal education material].
Term of Reference 8: Examine the resourcing of Victoria Legal Aid (VLA) to ensure
that Government funding is used as effectively and efficiently as possible and
services are directed to Victorians most in need, including:


within the total funding envelope, the types of matters funded by VLA, eligibility
criteria for legal assistance and the level of assistance provided;



VLA’s current service delivery model, including the use of panel arrangements
and internal lawyers, and spending on allied support services.

1. Introduction
This chapter responds to Terms of Reference 6, 7, and 8. It examines the availability and
distribution of funding among legal assistance providers, whether there is any duplication in
services, and the resourcing of Victoria Legal Aid to ensure that government funding is used as
effectively and efficiently as possible.
The question of whether there is any duplication, and options for reducing any duplication in the
development of legal information, are examined in Chapter 2 Accessible information about legal
issues and services.
This chapter is divided into five main sections. Section 2 sets out background context on legal
assistance. Section 3 outlines Victoria Legal Aid’s current practice. Section 4 sets out current
funding arrangements. Section 5 examines the issues raised through submissions, consultation
and the Review’s research. Section 6 makes recommendations in relation to Terms of Reference
6, 7, and 8.
Publicly funded legal assistance services must be provided in a way that maximises value for
money. The assessment of value for money must include cost, quality, and outcomes for the
community.
This chapter identifies many examples of good practice, and recognises that legal assistance
service providers work hard, and have initiated many reforms that improve services to the
community. The Review recognises that this work is done in a challenging budget environment,
where it is difficult to predict or control demand for services.
The Review identifies a number of barriers to the system working as efficiently and effectively as
possible. These include the complex nature of funding arrangements and the lack of:


data and evidence to support policy development and service design;



clarity in structural arrangements;



understanding between service providers and government about priorities for the
community; and



trust between service providers.

Further, in the case of community legal centres, funding is often uncertain and insecure.
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The Review also finds that there is not sufficient information available to fully demonstrate value
for money to government.
The Review considers these issues and makes recommendations that should ensure that legal
assistance service providers can maximise value for money, demonstrate their efficiency and
effectiveness to government, and allocate their resources to best meet the needs of the most
vulnerable and disadvantaged people in the community.

2. Background
2.1 The purpose of publicly funded legal assistance
As outlined at the beginning of this report, governments have a role in providing access to justice
to ensure members of the community can enjoy fundamental legal protections and equality of
opportunity. Publicly funded legal assistance services play an important role in ensuring that there
is an accessible justice system.
Legal assistance provides the safety net that ensures many vulnerable Victorians can access
legal advice and representation when they need it. Like other measures to improve access to
justice, legal assistance has significant public benefits, including:


reducing costs to the justice system, and supporting the effective operation of the courts,
when legal problems escalate (such as when an employment law problem triggers
housing and debt-related legal problems);1



reducing costs to other taxpayer-funded services when legal problems escalate (such as
public housing costs where unemployment and eviction could have been avoided with
appropriate legal advice);2



providing services to fill gaps in the market;3 and



strengthening equity for people experiencing disadvantage, which in turn builds social
cohesion and a shared commitment to the values of a community and a justice system
that will treat people fairly.4

2.2 Terminology
‘Legal assistance’ as defined in the Legal Aid Act 1978 (Vic) means ‘legal services provided under
this Act other than by way of duty lawyer services or legal advice’.5 ‘Legal services’ refers to
‘grants’ of legal assistance made by Victoria Legal Aid. A grant of legal assistance is the
mechanism through which Victoria Legal Aid pays for a lawyer to provide a community member
with a legal service such as legal advice to help resolve a dispute, prepare legal documents, and
represent the person in court.
The term ‘legal aid’ under the Act is broader and covers the range of functions and duties of
Victoria Legal Aid under the Act.6

1

Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana, and
Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), xv.
2 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 142.
3 As above, 142–43.
4 As above, 137, 139, 666.
5 Legal Aid Act 1978 (Vic) section 2.
6 Legal Aid Act 1978 (Vic) section 2.
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Some contributors to this Review use terms such as ‘legal assistance’, ‘legal services’, and ‘legal
aid’ in different ways to how these terms are referenced in the Act. 7 Different jurisdictions that
provide legal assistance services also use different terms to refer to similar services, for example,
a grant of legal assistance is sometimes called a grant of legal aid. These terms may be used
interchangeably in this chapter when the Review is outlining the experience of different
jurisdictions or referring to points made in submissions.
The Attorney-General has asked the Review to examine the resourcing, and potential duplication
by, legal assistance service providers in Terms of Reference 6 and 7, and the effective and
efficient use of resources by Victoria Legal Aid more generally in Term of Reference 8. These
Terms of Reference were not intended to be limited to services only available under grants of
legal assistance. Therefore, where the Review is referring specifically to a ‘grant of legal
assistance’, this is stated in the chapter. The more general term ‘legal assistance’ may be used to
refer to a range of legal services (including duty lawyer services and legal advice) provided by
various providers.
Any future amendments to the Legal Aid Act as a result of this Review could consider whether
this terminology could be clarified or updated to be consistent with current use, and the broad
nature of legal assistance services now used to meet community needs in Victoria.
‘Private practitioners’ is a term generally used by Victoria Legal Aid to refer to lawyers who
provide duty lawyer services or assist clients under a grant of legal assistance. These lawyers
might work for private law firms, or be sole practitioners (including barristers). The term ‘private
practitioners’ is adopted by the Review in this chapter.
‘In-house’ work is a term used by some who made submissions to the Review to describe work
undertaken by Victoria Legal Aid staff, as distinct from legal assistance work undertaken by
private practitioners.

2.3 Publicly funded legal assistance providers
The Victorian legal assistance sector includes four key groups of service providers, namely
Victoria Legal Aid, private practitioners, community legal centres, and Aboriginal legal services.

2.3.1

Victoria Legal Aid

Victoria Legal Aid is one of eight independent legal aid commissions across the Australian States
and Territories. It is a statutory body corporate established by the Legal Aid Act 8 with the
objectives of:


providing legal aid in the most effective, economic, and efficient manner;



managing its resources to make legal aid available at a reasonable cost to the community
and on an equitable basis throughout Victoria;



providing the community with improved access to justice and legal remedies; and



pursuing innovative means of providing legal aid directed at minimising the need for
individual legal services in the community. 9

7

For example, Submission 69, Federal of Community Legal Centres, 5; Submission 59 Law Institute of
Victoria, 6; Submission 27, Victoria Law Foundation, 24; Submission 68, Victoria Legal Assistance Forum, 1.
8 Legal Aid Act 1978 (Vic) sections 3(1) and 3(2).
9 Legal Aid Act 1978 (Vic) section 4.
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The Legal Aid Act requires Victoria Legal Aid to administer and control the Legal Aid Fund, which
is the mechanism through which most funding to the legal assistance sector in Victoria is
distributed.10 The main sources of this funding are the Commonwealth (principally through the
National Partnership Agreement on Legal Assistance Services11 (National Partnership
Agreement)) and the State of Victoria (principally by way of grants from appropriations through
the Department of Justice and Regulation, and the Public Purpose Fund, administered by the
Victorian Legal Services Board). These funding mechanisms are discussed in more detail below.
Victoria Legal Aid must also determine the types of legal aid services it will make available to the
community, and the eligibility criteria and guidelines for administering those services. Victoria
Legal Aid may provide legal aid services through its own staff lawyers (across 14 offices) and
other practitioners, including from community legal centres and the private legal profession. 12
Victoria Legal Aid is governed by a statutory board of directors. The Board is currently made up of
a Chair, the Managing Director of Victoria Legal Aid, and three other directors.

2.3.2

Private practitioners

Private practitioners are integral to legal assistance service provision in Victoria, especially for
duty lawyer services and grants of legal assistance, both of which are discussed below. Private
practitioners have carriage of approximately 70 per cent of the grants of legal assistance provided
by Victoria Legal Aid.13
Engagement with the private profession to provide legal assistance services is one of Victoria
Legal Aid’s statutory duties. The Act requires Victoria Legal Aid to ‘liaise with professional
associations in order to facilitate the use, in appropriate circumstances, of services provided by
private legal practitioners’.14
Engaging private practitioners to undertake legal aid work extends access to legal assistance for
disadvantaged Victorians and increases the diversity of skills and experience that Victorians in
need of publicly funded legal help can draw on when required.
Private practitioners are typically engaged through an individual grant of legal assistance.
They are paid event-based, lump sum fees under various stage-of-matter funding models. These
arrangements apply across all of the criminal, family, and civil law eligibility guidelines, with over
450 different fees for different components of legal work associated with a grant of legal
assistance.
Victoria Legal Aid has six specialist panels and a general referral panel for firms and individual
practitioners who perform work under grants of legal assistance. It also operates a Criminal Trials
Preferred Barristers List.
In 2014–15, private practitioners provided services for:


62 per cent of criminal law grants;



81 per cent of family law grants; and



21 per cent of civil law grants.

Victoria uses private practitioners to carry out work under grants of legal assistance in similar
proportions to other Australian jurisdictions. Victoria Legal Aid states in its submission to the
Review that in 2014–15, the proportion of grants of legal assistance by private practitioners was:

10



78 per cent of all grants in Queensland;



71 per cent of all grants in Western Australia;



68 per cent of all grants in New South Wales;

Legal Aid Act 1978 (Vic) section 6.
The current National Partnership Agreement commenced in July 2015, following the previous Agreement,
which had been in place since 2010.
12 Legal Aid Act 1978 (Vic) section 8(1).
13 Victoria Legal Aid, Annual Report 2014–15 (2015), 79.
14 Legal Aid Act 1978 (Vic) section 7(1)(f).
11
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68 per cent of all grants in South Australia;



68 per cent of all grants in Victoria;



63 per cent of all grants in Tasmania;



38 per cent of all grants in the Australian Capital Territory; and



32 per cent of all grants in the Northern Territory. 15

In 2014–15, Victoria Legal Aid made a total of $63.6 million in payments to private practitioners,
including grants of legal assistance and some duty lawyer services (particularly in regional and
rural areas that do not have a Victoria Legal Aid office). This figure included $10.6 million in
payments to barristers briefed by private practitioners and a further $3.5 million in payments to
barristers briefed by Victoria Legal Aid staff.16
Victoria Legal Aid reports that in the ‘six months from 1 July 2015 to 31 December 2015, private
practitioner grants of aid in summary crime and child protection increased by 13 per cent and
11 per cent respectively, compared to the same period the year before’. 17
Private practitioners also make a significant voluntary contribution to legal help for people in
Victoria. These voluntary contributions are discussed in Chapter 7 Pro bono legal assistance.

2.3.3

Community legal centres

Several community legal centres have been in existence in Victoria for longer than Victoria Legal
Aid (and its predecessor, the Legal Aid Commission). 18 Community legal centres continue to play
an important role in the legal assistance sector today.
Generalist community legal centres serve a particular geographic area (or catchment) to help
meet the legal needs of people living in that area. Historically, many generalist community legal
centres were established by volunteers who responded to a need in their local community.
Specialist centres direct their services to the legal needs of either a particular demographic
(for example, the Women’s Legal Service Victoria or Youthlaw) or to areas of the law that have a
particular impact on disadvantaged or vulnerable communities (for example, the Consumer Action
Law Centre).19
The Federation of Community Legal Centres is the peak body for community legal centres in
Victoria and aims to ‘build a strong and effective community legal sector by providing services,
professional development and support to [community legal centres]’. 20 The Federation told the
Review that its members included 23 generalist and 25 specialist community legal centres across
Victoria.21 The Review has limited information about centres that are not members of the
Federation.
The Federation facilitates working groups of staff from different community legal centres to share
expertise and develop strategic approaches to service provision. Victoria Legal Aid is involved in
some working groups.22 The Federation’s current working groups span legal areas (such as child
support, human rights, tenancy, and infringements), broader issues in the justice sector (such as
police issues, violence against women and children, and access to interpreters), professional
standards, and community development and legal education. 23
15

Submission 67, Victoria Legal Aid, 24. The percentage for Victoria has been updated to align with
reporting in Victoria Legal Aid, Annual Report 2014–15 (2015), 79.
16 Submission 67, Victoria Legal Aid, 24.
17 As above, 17.
18 For example, the Fitzroy Legal Service commenced in 1972 (Submission 69, Federation of Community
Legal Centres, 5), followed by the Victorian Aboriginal Legal Service in 1973 (Submission 84, Victorian
Aboriginal Legal Service, 2).
19 Submission 69, Federation of Community Legal Centres, 5.
20 As above, 4.
21 As above 5.
22 Submission 67, Victoria Legal Aid, 51 (for example, the Tenancy Working Group and Infringements
Working Group).
23 Federation of Community Legal Centres, ‘Working Groups’, viewed 15 July 2016,
www.fclc.org.au/cb_pages/working_groups.php.
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The Federation has also received grants from Victoria Legal Aid for short-term projects; for
example in 2015, it received funding to undertake a significant sector development project over
two years to July 2017.24 The project involves working with Victorian community legal centres to
build a sector-wide Outcomes Measurement Framework and complementary monitoring and
evaluation tools, and increase the capacity of seven Victorian community legal centres to
measure and evaluate their own work.25
Many community legal centres receive funding from both the Victorian and Commonwealth
Governments.26 Presently, the majority of Commonwealth funding is directed through the National
Partnership Agreement to the Victorian Government. This funding is then administered by Victoria
Legal Aid, which distributes it to community legal centres.
The Victorian Government also provides funding to community legal centres through Victoria
Legal Aid, as well as through specific grants. Some community legal centres also receive specific
program funding or one-off grants through other areas of the Victorian and Commonwealth
Governments, including the Victorian Department of Health and Human Services, Consumer
Affairs Victoria and the Koori Justice Unit in the Department of Justice and Regulation, and at the
Commonwealth level, the Fair Work Commission. Community legal centres also receive some
philanthropic grants.
In many cases, Victoria Legal Aid must make decisions about how much funding to allocate to
different community legal centres. In some cases, it distributes a fixed quantum of funding which
is stipulated by governments and allocated to specific community legal centres.
When making decisions about funding community legal centres, Victoria Legal Aid uses a set of
guiding principles, which prioritise funding to centres that can demonstrate effective outcomes
measurement and evaluation strategies, and effective and efficient service provision. The guiding
principles also involve Victoria Legal Aid considering factors such as population growth, unmet
need and disadvantage in a region.27
Following the adoption of the guiding principles in 2012, Victoria Legal Aid and community legal
centres have jointly undertaken projects to reform the Victorian legal assistance sector, including:


Victoria Legal Aid providing support for the establishment of community legal services in
the Goulburn Valley and Yarra Ranges;



amalgamations of some community legal centres, such as the creation of WEstjustice out
of three community legal centres in the western suburbs, to ‘build larger, more capable
organisations but also increase the capacity of the community legal centres’ to serve
areas of significant population growth;



implementing an Innovation and Transformation fund to provide grants to support sector
development initiatives, overseen by an assessment panel of significant community legal
centre practitioner experience; and



funding pilot programs to develop services in areas of private market failure. 28

Community legal centres are uniquely placed to ‘innovate and trial new approaches to addressing
legal need that can be scaled up, if successful’.29 Community legal centres have used Victoria
Legal Aid’s project specific grants to develop initiatives for both frontline services and broader
sector development.

24

For funding purposes, Victoria Legal Aid classifies the Federation of Community Legal Centres as a
specialist community legal centre: Victoria Legal Aid, Annual Report 2014–15 (2015), 85; Letter from Victoria
Legal Aid regarding Innovation and Transformation fund grant offer – Community Legal Centre Sector
Outcomes Framework and Evaluation Capacity Building Project (16 June 2015).
25 Federation of Community Legal Centres, Terms of Reference: Community Legal Sector Outcomes
Measurement Framework and Evaluation Capacity Building Consultancy (2016).
26 Submission 69, Federation of Community Legal Centres, 5.
27 Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.
28 As above.
29 Submission 67, Victoria Legal Aid, 26.
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For example, in June 2015, Victoria Legal Aid sought proposals for a community legal centre pilot
in the child protection and family law area. The Women’s Legal Service Victoria and Loddon
Campaspe Community Legal Centre received a subsequent grant from Victoria Legal Aid to
implement a two-year pilot program in both the Family Division of the Children’s Court and the
Family Drug Treatment Court.30 Practitioners had observed that clients often had interrelated legal
issues in different areas of law, but only sought legal assistance for a child protection issue,
leaving other overarching legal issues unresolved.31 In response, the pilot involves the community
legal centre lawyers providing ‘advice, representation and referrals on the day they first come to
court in relation to a child protection issue, and then [continuing] to assist them with ongoing
casework’.32 Victoria Legal Aid developed a specific monitoring and evaluation plan to assess the
effectiveness and sustainability of the pilot 33 and told the Review that it expected the program will
‘demonstrate a better and more effective service delivery model for Victorian families struggling
with complex legal and non-legal issues’.34

2.3.4

Aboriginal legal services

Victoria has two community legal centres that are Aboriginal community-controlled organisations:
the Victorian Aboriginal Legal Service, and the Aboriginal Family Violence Prevention and Legal
Service Victoria.35 These organisations provide culturally tailored frontline legal assistance
services for Koori people.36
The Commonwealth Government is the primary source of funding for both of these services, with
the Victorian Aboriginal Legal Service funded by the Indigenous Legal Assistance Programme
(administered by the Commonwealth Attorney-General’s Department)37 and the Aboriginal Family
Violence Prevention and Legal Service Victoria funded by the Indigenous Advancement Strategy
(administered through the Department of Prime Minister and Cabinet). 38
The Review acknowledges that the governance arrangements and main funding channels for
these centres make them structurally different to other Victorian services. However, references in
this report to community legal centres include these two centres unless otherwise stated.

3. Current practice in service provision
This section of the chapter outlines the current approach to legal assistance service provision.
The section has a particular focus on the current operations of Victoria Legal Aid, because the
Terms of Reference ask the Review to examine resourcing to Victoria Legal Aid, and its current
model for service provision, to ensure that government funding is used as effectively and
efficiently as possible. The Terms of Reference do not ask the Review to examine the operations
of other service providers in the same way.

30

Submission 67, Victoria Legal Aid, 18.
As above.
32 As above.
33 Victoria Legal Aid, Community Legal Centre Family and Children’s Law Pilot: Monitoring and Evaluation
Plan (2016).
34 Submission 67, Victoria Legal Aid, 18.
35 These organisations are included in the 25 specialist community legal centres counted by the Federation
of Community Legal Centres.
36 Submission 54, Aboriginal Family Violence Prevention and Legal Service Victoria, 24; Submission 84,
Victorian Aboriginal Legal Service, 20.
37 Submission 84, Victorian Aboriginal Legal Service, 1 Attorney-General’s Department (Commonwealth),
‘Indigenous Legal Assistance Programme’, viewed 1 July 2016,
www.ag.gov.au/LegalSystem/Legalaidprogrammes/Pages/Indigenous-Legal-Assistance-Programme.aspx.
38 Department of Prime Minister and Cabinet, ‘Indigenous Advancement Strategy’, viewed 1 July 2016,
www.dpmc.gov.au/indigenous-affairs/indigenous-advancement-strategy.
31
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3.1 The mixed model of service provision
The legal assistance sector in Victoria is a product of both its historical context, and attempts over
time to build a system that is responsive to immediate and emerging needs in the community,
within limited resources. The Legal Aid Act, as well as the funding arrangements with both the
Victorian and Commonwealth Governments have positioned Victoria Legal Aid as the central
administrator of legal aid funds in the sector, with significant responsibility for determining:


what types of legal aid services are available;



how, and with what level of intensity, legal aid services should be provided; and



eligibility criteria for access to legal aid services.39

Victorian legal assistance services are provided through a ‘mixed model’: that is, services are
provided by Victoria Legal Aid staff, by private practitioners under procurement by Victoria Legal
Aid, by community legal centres, and by community-controlled Aboriginal legal services.
Figures 6.1 and 6.2 show the distributions of Victoria Legal Aid and community legal centre
offices in Victoria.

Figure 6.1: Victoria Legal Aid and community legal centre locations, whole of Victoria

39

Submission 67, Victoria Legal Aid, 56; Legal Aid Act 1978 (Vic) section 24.
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Figure 6.2: Victoria Legal Aid and community legal centre locations, Melbourne

Historical service provision patterns, and their influence on private market maturity, affect which
legal assistance providers supply services in different areas of law. Private practitioners currently
provide the majority of criminal and family law services, and community legal centres provide a
high number of civil law services.40
Victoria Legal Aid described the role of each of the three main providers under grants of legal
assistance as follows:
Private practitioners are typically engaged through an individual grant of [assistance].
They are paid event-based, lump sum fees under various stage-of-matter funding models.
This applies across all of the criminal, family and civil law eligibility guidelines, with over 450
different fees for different components of legal work associated with a grant of [assistance].
VLA staff practitioners are salaried employees who must comply with legal professional
practice standards and have a primary duty to their client. Staff practitioners are not confined
to doing work under a grant of [assistance] and they are able to provide a broader range of
services than private practitioners; however, they are subject to the same limits and conditions
as private practitioners when working under a grant of aid.
Community legal centre lawyers and Aboriginal legal service lawyers are also salaried
employees. [Community legal centres] and Aboriginal legal services receive varying amounts
of block funding to employ lawyers to provide services. Community lawyers do not typically
undertake work through a grant of [assistance] and retain significant flexibility in how they
respond to client needs, in keeping with the policies of individual centres. Aboriginal legal
services provide culturally tailored legal services to Aboriginal and Torres Strait Islanders.41

40
41

Submission 67, Victoria Legal Aid, 56.
As above.
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Victoria Legal Aid is responsible for allocating grants of legal assistance to staff of Victoria Legal
Aid and external providers. Section 29A of the Legal Aid Act permits Victoria Legal Aid to
establish practitioner panels for particular categories of cases (section 29A panels). 42
The section 29A panels consist of law practices, community legal centres, and individual
private practitioners to whom Victoria Legal Aid may assign matters funded by legal assistance.
Membership of the section 29A panels is generally by law practice, 43 but the membership model
generally requires that individual legal practitioners from panel firms be certified by Victoria Legal
Aid in order to receive grants of legal assistance. 44 Membership cannot be longer than five
years.45 Membership is not closed (that is, there is no cap on the number of firms or practitioners
who may be on a panel) and firms and practitioners may be members of more than one panel. 46
Victoria Legal Aid lists firms and practitioners who are members of its section 29A panels on a
directory on its website.
There are currently six section 29A panels in operation:47


Child Protection Panel;



Family Law Panel;



Family Violence Panel;



Independent Children’s Lawyer Panel;48



Indictable Crime Panel (and its youth subset); and



Summary Crime Panel (and its youth subset).

Victoria Legal Aid may also establish a general referral panel, under section 30 of the
Legal Aid Act consisting of law firms and community legal centres that are willing to assist in any
legal aid matters.49 If a person is granted legal assistance but the case is not assigned to a
member of a section 29A panel (for instance, because the matter is not one of the types covered
by one of the practitioner panels), the legally assisted person may either select their own
practitioner or Victoria Legal Aid may assign the matter to a member of the section 30 referral
panel. Membership of this panel is also by application and is not closed.
Victoria Legal Aid must set out the conditions law practices and individual practitioners must
comply with if they accept a legally assisted matter through a panel.

Legal Aid Act 1978 (Vic) section 29A; see, for example, Victoria Legal Aid, ‘Family Violence Panel’,
viewed 28 June 2016, www.legalaid.vic.gov.au/information-for-lawyers/practitioner-panels/family-violencepanel.
43 Legal Aid Act 1978 (Vic) section 29A(7).
44 The membership model includes three categories of legal practitioner within a panel firm: practitioners who
demonstrate strength in the expertise, skill, and capacity required; those who demonstrate the experience
skill and capacity required; and ‘non-certifiers’ – practitioners who are not yet able to demonstrate the entry
requirements and who may only be eligible to work under supervision of a panel practitioner. See, for
example, Victoria Legal Aid, Information Package: Family Violence Panel 2014 (28 May 2014); Victoria Legal
Aid, Panel Membership Model 4–5; Victoria Legal Aid, Information Package: Indictable Crime Panel and
Youth Crime Subset (5 March 2014) 2, 4; Victoria Legal Aid, ‘Indictable Crimes Panel’, viewed 28 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/practitioner-panels/indictable-crime-panel.
45 Legal Aid Act 1978 (Vic) section 29A(3)(b)(ii).
46 Legal Aid Act 1978 (Vic) section 29A(4).
47 These are the Child Protection Panel, Family Law Panel, Family Law Panel, Independent Children’s
Lawyer Panel, Indictable Crime Panel and its Youth Crime Subset: Victoria Legal Aid, ‘Practitioner Panels’,
viewed 28 June 2016, www.legalaid.vic.gov.au/information-for-lawyers/practitioner-panels.
48 Only individual practitioners may apply to be on this panel, not law firms.
49 Victoria Legal Aid, ‘Section 30 Referral Panel’, Handbook for Lawyers, viewed 27 June 2016,
handbook.vla.vic.gov.au/handbook/11-referral-and-practitioner-panels/section-30-referral-panel.
42

300

Chapter 6 Legal assistance for Victorians most in need
In 1982, the Commonwealth Government recognised the value of having a mixed model of
service provision, with a sufficient proportion of work conducted by legal aid commissions
in-house. It ‘declared a target national average in-house ratio of 26.2 per cent of all legal aid
work for 1983–1984. This was well above the figure of 17.3 per cent for 1982–1983’.50 Since
that time, the mixed model of legal service provision has become well established in Australia
and elsewhere, and the Review heard strong support for the mixed model in submissions. 51

3.2 Victoria Legal Aid
This section outlines the current operations of Victoria Legal Aid in more detail. This information
supports the Review’s examination of the resourcing of Victoria Legal Aid under Term of
Reference 8, to ensure that government funding is used as effectively and efficiently as possible.
The starting point for any examination of a publicly funded system is its legislative context, which
for Victoria Legal Aid includes:


its statutory objectives, functions and powers, as set out in the Legal Aid Act;



the statutory roles of its Board and Managing Director;



its financial arrangements, in particular through reporting requirements arising from:

3.2.1

o

the Victorian Government Financial Management Framework, which is set out in
legislation such as the Financial Management Act 1994 (Vic) and the Public
Administration Act 2004 (Vic) and instruments like the Standing Directions of the
Minister for Finance;52

o

performance against output targets set out in the Victorian Budget (Budget Paper
No 3 – Service Delivery); and

o

obligations under the National Partnership Agreement for which funding is provided
from the Commonwealth, through Victoria (and the Department of Justice and
Regulation, as the portfolio department).

Statutory objectives

The most recent amendments to Victoria Legal Aid’s statutory objectives (section 4), functions
and powers (section 6), and duties (section 7) under the Legal Aid Act, were in 1995. These
amendments were introduced as part of broader reforms to modernise the former Legal Aid
Commission, which included re-naming it Victoria Legal Aid.
Victoria Legal Aid’s current objectives, functions and powers, and duties (collectively referred to
as ‘statutory objectives’), are summarised in the box on the following page.

50

Mary Anne Noone and Stephen Tomsen, Lawyers in Conflict: Australian Lawyers and Legal Aid (2006),
152.
51 Submission 67, Victoria Legal Aid, 15; Submission 59, Law Institute of Victoria, 90, 95; Submission 69,
Federation of Community Legal Centres, 5.
52 The Standing Directions of the Minister for Finance 2016 were issued under the Financial Management
Act 1994 (Vic) section 8 and commenced on 1 July 2016. Prior to that, the Victoria Legal Aid was subject to
the Standing Directions of the Minister for Finance 2003.
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Victoria Legal Aid’s statutory framework
Sections 6, 7 and 8 of the Legal Aid Act require Victoria Legal Aid to provide legal aid in
accordance with the Act and to control and administer the Legal Aid Fund. Victoria Legal
Aid may also:


enter into arrangements with respect to any investigation, study or research that is
necessary or desirable for the purposes of the Act;



make recommendations with respect to any reforms of the law;



initiate and carry out educational programs designed to promote an understanding by
the public and by sections of the public who have special needs in this respect;



undertake research into all aspects of legal aid including new methods of financing and
providing legal aid; and



provide financial assistance to voluntary legal aid bodies for the provision of legal aid.

In performing its functions Victoria Legal Aid must:


ensure that legal aid is provided in the most effective, efficient, and economic manner,
and in a manner which dispels fear and distrust;



establish any local offices considered appropriate and endeavour to make legal aid
available throughout Victoria;



determine priorities for who gets legal aid and for what, together with guidelines for the
allocation of work between Victoria Legal Aid’s in-house practice and private
practitioners;



co-operate with other legal aid commissions and liaise with professional associations to
facilitate the use of services provided by private practitioners;



endeavour to secure the services of interpreters, counsellors, welfare officers and other
appropriate persons to assist people where necessary;



inform the public of the services provided by Victoria Legal Aid and the conditions on
which those services are provided; and



encourage and permit law students to participate on a voluntary basis and under
professional supervision in the provision of legal aid.

A number of themes are discernible from these objectives:
Independence – Under section 6(1)(a), the Act confers principal responsibility for the provision of
legal aid in accordance with the Act on Victoria Legal Aid. A number of the objectives grant
Victoria Legal Aid significant powers and responsibilities to perform this overriding function,
including power to:


administer the Legal Aid Fund under section 6(1)(b);



determine the matters or classes of matters in respect of which legal services may be
performed on behalf of assisted persons, under section 7(1)(d); and



determine or vary priorities as between classes of persons or classes of matters or both,
under section 7(1)(c)(i).

Value for money – the first objective (section 4(a)) and the first duty of the Act (section 7(1)(a))
require Victoria Legal Aid to provide legal aid in the most ‘effective, efficient and economic
manner’. Section 7(1)(k) requires Victoria Legal Aid to have regard to its current financial position.
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Equity and fairness – section 4(b) of the Act states that an objective of Victoria Legal Aid is to
‘make legal aid available at a reasonable cost to the community and on an equitable basis
throughout the state’, and section 7(1)(a) states that Victoria Legal Aid must provide legal aid in a
manner ‘which dispels fear and distrust’. Section 7(1)(b) also requires Victoria Legal Aid to
establish any local offices that it considers appropriate and to ‘use its best endeavours to make
legal aid available throughout the State’. Section 7(1)(h) further requires Victoria Legal Aid to try
to secure the services of other professionals who can assist its client base, including interpreters
and welfare officers.
Innovation – sections 4(c) and 4(d) of the Act require Victoria Legal Aid to ‘provide to the
community improved access to justice and legal remedies’ and to ‘pursue innovative means of
providing legal aid directed at minimising the need for legal services in the community’.
Section 6(2)(e) provides that Victoria Legal Aid may ‘undertake research into all aspects of legal
aid including new methods of financing and providing legal aid’, and section 6(c) provides that
Victoria Legal Aid may make recommendations about possible reforms to the law.
Collaboration – section 7 of the Act requires Victoria Legal Aid to:


partner with the private legal profession (apparently contemplating the adoption of the
mixed model), under section 7(1)(f);



maximise the use of pro bono services provided by private practitioners, under
section 7(1)(g);



co-operate with the Commonwealth, including in relation to any recommendations made
by the Commonwealth about the provision of legal aid by Victoria Legal Aid, and to
provide statistics that the Commonwealth might reasonably require, under section 7(1)(c);



co-operate with other bodies ‘engaged or interested in the provision of legal aid’, whether
in Victoria or elsewhere, under section 7(1)(e); and



encourage and permit the participation of law students in the provision of legal aid, to the
extent possible, under section 7(1)(j).

Section 6(2)(a) also encourages Victoria Legal Aid to co-operate with government departments or
bodies ‘concerned with social service or social welfare’, and section 6(2)(f) permits Victoria Legal
Aid to ‘provide financial assistance to voluntary legal aid bodies’ in Victoria.
The Victoria Legal Aid Board is subject to any written directions from the Attorney-General about:
the performance of the functions or exercise of the powers of Victoria Legal Aid; the policies,
priorities or guidelines of Victoria Legal Aid, including priorities in the funding of legal aid; or the
provision of legal aid in accordance with an arrangement, such as the National Partnership
Agreement (see below 3.2.2 b). This direction must not relate to the grant of legal aid to any
specific person. Any such direction must be tabled in each House of Parliament within 10 sitting
days of the House after notice of the direction is given. 53 Section 25 of the Act protects the ability
of legal assistance to be provided ‘notwithstanding that the interests of the assisted person are
adverse to the State or Commonwealth’.
There are noticeable similarities between the objectives of Victoria Legal Aid under the Act and
equivalent statutory provisions relating to legal aid commissions in other Australian jurisdictions.
For example, it is common for legal aid commissions to be charged with providing legal aid in ‘the
most effective, economic and efficient way’, 54 and to have objectives focused on equity, 55
innovation,56 and collaboration.57

53

Legal Aid Act 1978 (Vic) section 12M.
See, for example, Legal Aid Commission Act 1979 (NSW) section 12(a); Legal Aid Queensland Act 2007
(Qld) sections 3(1)(a) and 43(a) (this provision also adds the criterion ‘commercial’); Legal Aid Commission
Act 1990 (Tas) section 6(2)(b).
55 Legal Aid Commission Act 1979 (NSW) section 12(b); Legal Aid Queensland Act 2007 (Qld) sections
3(1)(b) and 43(b).
56 Legal Aid Queensland Act 2007 (Qld) sections 3(1)(b) and 43(d).
57 See, for example, Legal Aid Commission Act 1979 (NSW) section 12(d); Legal Aid Queensland Act 2007
(Qld) section 44(1)(b).
54
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3.2.2

Governance

Victoria Legal Aid is governed by a statutory board ‘responsible for the management of the affairs
of VLA and ensuring that it achieves its objectives’. The Board’s role is to ‘determine the policies,
priorities and strategies’ and to ‘ensure that Victoria Legal Aid performs its functions in an
effective, efficient and economical manner’.58 The Board currently consists of five positions
nominated by the Victorian Attorney-General, including a Chairperson, a Managing Director, and
three other directors (of whom at least one must have experience in financial management, and
one must have experience in either business or government operation). 59
The Review notes that the Justice Legislation (Evidence and Other Acts) Amendment Act 2016
Part 3 provides for an increase in the number of directors from five to seven; it received assent on
28 June 2016, but has not yet commenced. In its submission, Victoria Legal Aid proposes
expanding the Board for the purposes of adding ‘more diverse perspectives and [enhancing] the
operation of the board’. In particular, it recommends the two new members be ‘people with
experience in social justice advocacy and with practical experience of legal and allied service
delivery to disadvantaged communities’.60
The Managing Director ‘has control of the day to day administration of the affairs of Victoria Legal
Aid in accordance with the policies, priorities and strategies determined by the board’.61

a. Financial arrangements
The Victorian Government Financial Management Framework imposes responsibilities on both
Victoria Legal Aid’s Board and its Managing Director. For example, the Board:


is accountable to the Attorney-General for the financial management, performance, and
sustainability of Victoria Legal Aid;62 and



must provide information about how it discharges its responsibilities if the Secretary of the
Department of Justice and Regulation (as its portfolio department) asks for it. 63

Victoria Legal Aid’s Managing Director also has specific obligations under this Framework,
including:

58



to provide information about the financial management, performance, and sustainability of
Victoria Legal Aid to the Attorney-General as required;



to notify the Attorney-General and the department of any significant issue that has
affected or may affect Victoria Legal Aid or the State of Victoria’s financial management,
performance, sustainability, or reputation; 64 and



to ensure that Victoria Legal Aid’s annual report (including a report on its operations and
audited financial statements)65 is prepared and complies with its obligations under the
Framework.66

Legal Aid Act 1978 (Vic) section 12.
As above, section 11.
60 Submission 67, Victoria Legal Aid, 63.
61 Legal Aid Act 1978 (Vic) section 12A.
62 Standing Directions of the Minister for Finance 2016 2.1; Victoria Legal Aid’s Board is a statutory board,
so it is a responsible body for the purposes of the Standing Directions of the Minister for Finance 2016 1.6.
63 Unless providing the information would be unlawful: Public Administration Act (Vic) section 13A(3).
64 Standing Directions of the Minister for Finance 2016 2.3.2, 2.3.3.
65 Legal Aid Act 1978 (Vic) section 12N; Financial Management Act 1994 (Vic) sections 45(1), 45(2), 45(3A)
and 53A(4). These must comply with Australian Accounting Standards and Financial Reporting Directions as
well as any Instructions made by the Deputy Secretary of the Department of Treasury and Finance (Victoria)
under delegation of the Minister for Finance: Standing Directions of the Minister for Finance 2016 5.1.2(a).
66 These must comply with the Financial Management Act 1994 (Vic), Standing Directions of the Minister for
Finance 2016, Australian Accounting Standards and Financial Reporting Directions as well as any
Instructions made by the Deputy Secretary of the Department of Treasury and Finance (Victoria) under
delegation of the Minister for Finance: Standing Directions of the Minister for Finance 2016 5.1.2(a).
59
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New Standing Directions of the Minister for Finance commenced on 1 July 2016. These
strengthen accountability for all agencies, including Victoria Legal Aid. For example, the financial
management accountability of boards, chief executive officers, and chief financial officers is now
more explicit. Public attestation by boards to compliance has been introduced. The new Standing
Directions strengthen the portfolio relationship between the Department of Justice and Regulation
and Victoria Legal Aid, requiring strong relationships, such as at the chief financial officer level,
improved reporting from Victoria Legal Aid, and improved information and advice from the
department.
The Victorian Budget (Budget Paper No 3 – Service Delivery) sets of measures against which the
performance of State-funded service delivery is measured. There are six measures in the Budget
Paper No 3 that relate to Victoria Legal Aid.
Under Budget Paper No 3, entities that receive funding through the Victorian Government must
report their progress on delivering outputs across measures in one or more of four categories:
quality, quantity, timeliness, and cost.67 Victoria Legal Aid currently reports on the following
measures:


community legal education and information services (quantity);



duty lawyer services (quantity);



grants of legal assistance provided (quantity);



legal advice and minor assistance for clients (quantity);



number of unique clients who accessed one or more of Victoria Legal Aid’s legal services
(quantity); and



applications for legal aid processed within 15 days (timeliness). 68

b. National Partnership Agreement
The National Partnership Agreement is part of the authorising environment for the provision of
legal assistance services in Victoria. The Agreement seeks to promote better-quality sector
planning across Australia, as a pre-condition for the achievement of the broader goal of targeting
services more effectively to ‘priority clients’. By signing up to the Agreement, the States and
Territories have agreed to be accountable for ‘undertaking collaborative service planning,
including biannual meetings with the legal assistance sector, to improve co-ordination between
service providers in the planning and delivery of services’. 69
In undertaking collaborative service planning, the Agreement requires States and Territories to:


acquire evidence, and produce analysis, of legal needs. The Agreement requires a State
and Territory evidence base to include, at a minimum, census and/or other Australian
Bureau of Statistics data, and information from the Law and Justice Foundation of New
South Wales. The Agreement suggests that data analysis could use tools such as the
Legal Needs Assessment Framework and Toolkit produced by the National Association of
Community Legal Centres; and



conduct collaborative service planning meetings, twice a year at minimum, to ‘promote
discussion of strategies for the delivery of services within [each] jurisdiction’. 70

67

Parliament of Victoria, Public Accounts and Estimates Committee, Review of the Performance
Management and Reporting System (2014), 9–10.
68 Department of Treasury and Finance (Victoria), Victorian Budget 2016–17: Budget Paper No 3 – Service
Delivery (2016), 273.
69 National Partnership Agreement on Legal Assistance Services (2015), clause 14.
70 As above, Schedule 1.
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Each State and Territory also agreed to:


develop a Project Plan setting out how the collaborative service planning process will be
implemented by 1 July 2016;71



implement collaborative service planning and provide a progress report against the
Project Plan in 2015–16,72 then conduct collaborative service planning from 2016–17;73



facilitate surveys of legal aid commission and community legal centre clients 74 (a number
of National Partnership Agreement performance indicators rely on the resulting survey
data, for example, ‘the proportion of clients receiving quality services that are delivered
appropriately to match clients’ legal needs and levels of capability, as measured through
client surveys’75); and



‘conduct a case study within the sector of a service being delivered in a more effective,
efficient or innovative way to better meet clients’ legal needs and capability levels, and/or
resolve legal problems in a timely way’ (one case study per year).76

c. Legal assistance sector planning
In its roles as service provider and funder of community legal centres, Victoria Legal Aid
undertakes work to assess and forecast demand across geographic regions, among demographic
categories, and in particular areas of law, throughout Victoria.
At the national level, the legal assistance sector is developing an increasingly sophisticated
understanding of the nature and prevalence of legal needs, and has developed conceptual
frameworks for the design of service provision models that have a high degree of acceptance. 77
The 2015 National Partnership Agreement seeks to promote some of this recent work and to build
the capacity of the sector to plan and co-ordinate the provision of services.
There are currently three major Victorian forums that have a role in legal assistance sector
planning:


the Victorian Legal Assistance Forum;



the Victoria Legal Aid Sector Innovation and Planning Committee; and



the newly-established Victorian Legal Assistance Service Planning Committee.

The Victorian Legal Assistance Service Planning Committee has been established in order to
meet the National Partnership Agreement requirements for collaborative service planning; it is
chaired by the Department of Justice and Regulation, and includes representation from the
Commonwealth Attorney-General’s Department.

71

As above, clause 19(c).
As above, clause 19(d).
73 As above, clause 19(e).
74 As above, clause 14(f).
75 As above, clause 17(b).
76 As above, clause 19(f).
77 In particular, work developed by (or under the leadership of) the Law and Justice Foundation of
New South Wales (as referenced elsewhere in this Report), for example, Christine Coumarelos,
Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana and Stephanie Ramsey,
Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of New South Wales,
2012); Pascoe Pleasence, Christine Coumarelos, Suzie Forell, Hugh M McDonald, Geoff Mulherin,
Reshaping legal assistance services: building on the evidence base (Law and Justice Foundation of New
South Wales 2014).
72
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The Sector Innovation and Planning Committee was established by Victoria Legal Aid to meet a
statutory requirement for there to be a ‘community consultative committee’, 78 with the function of
making recommendations to Victoria Legal Aid’s Board in relation to any matter referred to the
committee by the Board. The Committee has been recently re-formed and is expected to play a
role in the consideration of the evidence of legal needs and offer a forum for more detailed
discussions about service provision. Under section 12K of the Legal Aid Act, the Committee must
include one person nominated by the Federation of Community Legal Centres, and one person
nominated by Victoria Legal Aid staff. Members of the committee attend in their personal (rather
than a representational) capacity. Committee members include people with current experience
across the Victoria Legal Aid program areas. The Committee also includes people who work in a
variety of organisations or settings, including the Victoria Legal Aid staff practice, community legal
centres, private practice (both as sole practitioners, or in law firms), health-justice partnerships,
research institutions, regional Victoria, and government.
The Victorian Legal Assistance Forum is a legacy body, but features broader representation than
either of the other forums, and Victoria Legal Aid (as convenor) intends to maintain the Victorian
Legal Assistance Forum primarily for the purpose of broad information sharing.
Each of the forums plays a role in sharing information and ideas, and in agreeing service priorities
across Victoria. It is likely that the Victorian Legal Assistance Service Planning Committee, with its
explicit purpose of fulfilling the National Partnership Agreement requirements and with input from
the Commonwealth, will assume the principal responsibility for the high-level overview of the
allocation of resources to meet legal needs in Victoria. Its objectives are to:


ensure that the Victorian and Commonwealth Governments work closely together with the
legal assistance sector in Victoria to co-ordinate and maximise the reach of legal
assistance services with available funding;



ensure that legal assistance services are directed to where they are most required; and



inform the distribution of funding to community legal centres.

3.2.3

Service approach and priorities

Victoria Legal Aid has employed a number of strategies to meet its objectives under the Legal Aid
Act and the National Partnership Agreement, including:


applying a graduated service provision model (Figure 6.3), including expanding services
to ensure more people receive some form of assistance, and restricting more intensive
services to those most in need;79



using the Legal Help telephone line as a main entry point to triage legal needs and refer
people to the most appropriate services;80



providing legal information such as fact sheets and self-assistance tools to help people
resolve particular legal problems, such as infringements, or prisoners facing visa
cancellation;81



determining eligibility for a grant of legal assistance, including through a means test and
other guidelines;82



introducing the simplified grants process (and compliance process) to reduce the costs of
administering grants of legal assistance; 83



undertaking long-term forecasting about legal needs to manage strategies and budgets to
meet emerging community needs;84

78

Legal Aid Act 1978 (Vic) section 12K.
Submission 67, Victoria Legal Aid, 71.
80 As above, 71–72.
81 As above, 50, 91.
82 As above, 41.
83 As above, 110–1.
84 As above, 60.
79
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establishing guiding principles for funding community legal centres, including by
prioritising funding for population growth areas and areas of relatively high unmet need; 85



introducing a Financial Performance Model, which attempts to assess the relative cost of
services provided by Victoria Legal Aid staff compared with the private legal profession; 86



encouraging early resolution of disputes to avoid trials in appropriate cases, which can
minimise costs to both the Legal Aid Fund, and other parts of the justice system; 87



establishing Victoria Legal Aid Chambers (VLA Chambers), a salaried advocacy practice,
with some efficiency objectives, including reducing the administrative costs of briefing
external counsel and preferentially targeting regional work to reduce delays in trials
outside metropolitan Melbourne;88



employing bilingual lawyers to provide dedicated Legal Help phone lines in 21 languages
to improve access to justice and quality services for culturally and linguistically diverse
clients, and to reduce interpreter costs; 89



undertaking strategic advocacy, according to priorities approved by Victoria Legal Aid’s
Board, through law and policy reform proposals or selecting key litigation to clarify or
challenge an application of the law. The aim of this advocacy is to clarify the law for
groups of vulnerable people and therefore reduce ‘the need for one-on-one legal
assistance’;90



developing a set of Unifying Principles to assist it to make decisions about service
priorities. Victoria Legal Aid submits that:
The principles are based on evidence and values. For example, some principles aim to
ensure that funds are spent in the most effective way to reduce the need for future legal
assistance, while others reflect the values of fairness and proportionality. The principles
reflect four key focuses: services for priority clients; holistic lawyering; quality services;
and, ensuring a sustainable financial future.91



promoting and exploring the use of technology to support service innovation.

Victoria Legal Aid continues to look for ways to innovate and improve its service provision. It was
recently one of three successful entries for Code for Victoria’s Innovation Challenge, which pairs
talented technologists with Victorian Government agencies to tackle challenges facing Victoria.
Code for Victoria will embed a ‘fellowship team’ into Victoria Legal Aid for six months to build a
tool that will use artificial intelligence to match clients to services. Victoria Legal Aid expects that
this project will help it to expand Victoria Legal Aid’s capacity to offer online self-help and assisted
self-service to appropriate clients and those that it is currently unable to help. It will also
potentially increase the pace of development for an online booking and referral tool incorporating
both Victoria Legal Aid and community legal centre services.

3.2.4

Services

Victoria Legal Aid provides a range of legal services including preventative and early intervention
services, family dispute resolution, duty lawyer services, and legal representation or case work:


85

Preventative and early intervention services are provided for free and include the Legal
Help telephone service, face-to-face information and referral service, online and printed
information, targeted community legal education, legal advice (by phone or face-to-face)
and ongoing minor advice and assistance.

As above, 28.
As above, 68.
87 As above, 66–67.
88 Letter from Victoria Legal Aid regarding VLA Chambers business case and operation (19 May 2016).
89 Submission 67, Victoria Legal Aid, 85.
90 As above, 72.
91 As above, 57.
86
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Duty lawyers are available to ensure members of the public brought before courts have
access to legal advice to understand the options available for responding to legal
proceedings they are involved in. Duty lawyers do not represent everyone, with priority
given to serious cases, including people in custody, at risk of going into custody, or who
need intensive support. This service supports the efficient operation of the Courts.



Grants of legal assistance, or case work, are provided for certain criminal, family and civil
law matters to people who cannot afford a lawyer and meet the eligibility criteria. Eligibility
is determined by the client’s financial situation, the type of legal problem they have and
how successful they are likely to be in their case (merit). As previously outlined, clients
with a grant of legal assistance can be helped by a Victoria Legal Aid lawyer or a lawyer
on one of its panels, including private practitioners and lawyers from community legal
centres.

Independent Mental Health Advocacy is a service provided by Victoria Legal Aid, funded by the
Victorian Department of Health and Human Services. The service supports people receiving
compulsory psychiatric treatment to ensure they have as much input as possible into their
assessment, treatment and recovery processes. It plays an important role in the realisation of the
reforms of the Mental Health Act 2014. Advocates are based in Melbourne, Geelong, Bendigo,
and Dandenong but the service is available across Victoria. 92
Victoria Legal Aid complements these services with the Family Dispute Resolution Service, which
helps parents and other adult family members involved in family separation to resolve disputes
about parenting arrangements, division of property (where parents are in dispute about children’s
issues and have superannuation or a home mortgage), partner maintenance, adult child
maintenance or international parental child abduction.
Services administered by Victoria Legal Aid are ‘provided by a variety of suppliers at varying
levels of intensity, according to the nature and severity of a person’s legal problem’,93 as
represented in the service provision pyramid in Figure 6.3. As a general rule, the higher intensity
services (for example grants of legal assistance) target priority clients.
Chapters 2 and 3 of this report focus on the services depicted in the bottom two tiers of the
service provision pyramid. This chapter focuses on the top two tiers, namely, legal advice (minor
assistance), duty lawyer services and grants of legal assistance.
In relation to duty lawyer services and grants of legal assistance, Victoria Legal Aid provides
services in the following areas:


criminal law – including summary crime, youth crime, indictable crime, and appellate
crime;



family law – including child protection, parenting disputes, family violence, independent
children’s lawyers, and child support; and



civil law – including social inclusion (for problems that would otherwise lead to entrenched
disadvantage, such as those relating to debt, tenancy, infringements, or experience as a
victim of crime), Commonwealth entitlements, mental health and disability, equality
(individual and systemic discrimination), and migration law.

The legacy of earlier iterations of legal assistance schemes in Victoria (which sought to ensure
legal representation as part of the right to a fair trial) ‘is still reflected in [Victoria Legal Aid’s]
current service settings, with criminal law forming the largest area of spending in grants of legal
assistance’.94 However, a growing understanding about the serious consequences and complex
interplay between civil, family, and criminal law issues for both individuals and the wider
community outlined in Chapter 1 Understanding legal needs has led to Victoria Legal Aid
increasing its focus on civil and family law areas over time.95

92

Independent Mental Health Advocacy, viewed 16 August 2016, www.imha.vic.gov.au.
Submission 67, Victoria Legal Aid, 12.
94 Submission 67, Victoria Legal Aid, 56. This is also entrenched in provisions of the Legal Aid Act 1978 (Vic)
such as section 24(2), which require Victoria Legal Aid to prioritise matters involving indictable offences for
grants of legal assistance.
95 Submission 67, Victoria Legal Aid, 56.
93
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Figure 6.3: Victoria Legal Aid’s graduated service model
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Source: Adapted from a diagram provided by Victoria Legal Aid to the Access to Justice Review,
February 2016.

Figure 6.4 shows the percentage of duty lawyer services and grants of legal assistance provided
by staff of Victoria Legal Aid, relative to external providers, each year since 2008–09.
Overall, approximately 32 per cent of grants of legal assistance and around 92 per cent of duty
lawyer services were provided by staff of Victoria Legal Aid in 2014–15.
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Figure 6.4: Percentage of Victoria Legal Aid duty lawyer services and grants of legal
assistance performed in-house per year for 2008–09 to 2014–15
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By area of law, the proportion of duty lawyer services and grants of legal assistance undertaken
by Victoria Legal Aid staff lawyers compared with external service providers (predominantly
private practitioners) in 2014–15, is as follows:


approximately 35 per cent of grants of legal assistance in criminal law;



just under 20 per cent of grants of legal assistance in family law;



just under 80 per cent of grants of legal assistance in civil law;



approximately 90 per cent of duty lawyer services in criminal and family law; and



100 per cent of duty lawyer services in civil law.96

Figure 6.5 illustrates the relative distribution of the four service levels over the past five years.
It shows a steady growth in frontline legal information and a small decline in the more expensive
grants of legal assistance.
Figure 6.5: Number of Victoria Legal Aid services for 2010–11 to 2014–15
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Source: Victoria Legal Aid, annual reports.
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Victoria Legal Aid, Annual Report 2014–15 (2015), 34.
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a. Duty lawyer services
Duty lawyer services are provided at court, and may involve giving advice or appearing on
someone’s behalf.97 These services are not arranged with the person in advance, although a
person may be referred to a duty lawyer through Victoria Legal Aid’s Legal Help telephone line, by
the court, or by another service provider when they attend court.
Duty lawyer services are provided across criminal, civil and family law programs, with duty
lawyers at Magistrates’ Courts, Children’s Courts, prisons, hospitals, justice centres, the Victorian
Civil and Administrative Tribunal, the Administrative Appeals Tribunal, the Federal Circuit Court,
and the Family Court. The majority of these services (approximately 90 per cent) are provided by
Victoria Legal Aid staff lawyers, although private practitioners and a limited number of community
legal centres provide services at some locations. 98
As shown in Figure 6.6 below, in 2014–15 duty lawyer services and the number of clients
accessing those services reached their highest levels in at least five years. In that year, the
number of services increased by 17 per cent from the previous year, to 76,948 services.
Seventy-one per cent of services were provided in criminal law, 21 per cent in family law and
eight per cent in civil law areas.
Criminal law duty lawyer services increased by 12 per cent, with summary crime matters
accounting for 63 per cent of the total services.
Family violence intervention order matters increased by eight per cent to just over 13,000 services
(80 per cent of family law duty lawyer services and 17 per cent of all duty lawyer services).
Figure 6.6: Number of duty lawyer services for 2010–11 to 2014–15
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.

b. Legal advice and minor assistance
Victoria Legal Aid provides legal advice over the phone and face-to-face at its offices or through
outreach. Minor assistance is provided where there is a need for some follow-up assistance
beyond legal information or one-off advice, but not of a substantial or ongoing nature. General
civil law issues that are not funded under a grant of legal assistance may be undertaken as a
minor work file.
All advice and minor assistance is undertaken by Victoria Legal Aid’s staff practice as Victoria
Legal Aid does not fund private practitioners for one-off advice or minor assistance. Generally, a
person provided with legal advice or minor assistance will have been referred to the service via
Victoria Legal Aid’s triage process.
97

Legal Aid Act 1978 (Vic) section 2.
For example, in 2014–15, Victoria Legal Aid reports that private practitioners delivered eight per cent of
duty lawyer services: Victoria Legal Aid, Annual Report 2014–15 (2015), 1.
98

312

Chapter 6 Legal assistance for Victorians most in need
In 2014–15, Victoria Legal Aid provided 49,005 legal advice and minor assistance services to
33,272 unique clients (indicating that some clients received multiple services over the course of a
year). Figure 6.7 shows the relative distribution of legal advice and minor assistance between
Victoria Legal Aid’s three program areas.
Figure 6.7: Legal advice and minor assistance per program area for 2010–11 to 2014–15
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.

c. Grants of legal assistance
As discussed above, grants of legal assistance are a key service under the ‘mixed model’ of
service provision. Victoria Legal Aid is both a provider of services under grants of legal assistance
and a purchaser of services from the private profession and community legal centres. Under the
mixed model, approximately 32 per cent of grant work is currently undertaken by Victoria Legal
Aid staff, with the remaining 68 per cent undertaken by private practitioners and, to a lesser
extent, community legal centres.99
Victoria Legal Aid has a statutory obligation to ‘determine guidelines about who gets legal aid, for
what legal matters, to what level of intensity, and at what cost’.100 Victoria Legal Aid’s guidelines
are published on its website and in the Victoria Legal Aid Handbook for Lawyers. There are
guidelines for matters involving:


criminal law;



Commonwealth family law, including child support;



Commonwealth civil law;



State family law; and



public interest and strategic litigation.

The proportion of grants of legal assistance under Victoria Legal Aid’s different program areas for
2014–15 is shown in Figure 6.8.

99

Victoria Legal Aid, Annual Report 2014–15 (2015), 79.
Submission 67, Victoria Legal Aid, 12; Legal Aid Act 1978 (Vic) sections 8 and 9.

100
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Figure 6.8: Proportion of grants of legal assistance in different program areas for 2014–15
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.

In 2014–15 Victoria Legal Aid granted assistance to 26,805 101 unique clients, an increase of
four per cent compared to 2013–14. A number of people were recipients of multiple grants, which
indicates the multiple legal problems people can experience in any given period of time.
In 2014–15, the area of law for which the largest number of people were granted assistance was
summary crime (9,892), followed by child protection (6,042).
Figure 6.9 details grants of legal assistance provided in each program over the last five years.
Table 6.1 shows the breakdown of grants of legal assistance by program and sub-program in
2014–15.
Figure 6.9: Grants of legal assistance for 2010–11 to 2014–15
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.
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Victoria Legal Aid, Annual Report 2014–15 (2015), 22.
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Table 6.1 Grants of legal assistance by program and sub-program 2014–15
Civil Law

1,322

Commonwealth Entitlements

149

Equality

47

Mental Health and Disability

136

Migration

39

Social Inclusion

951

Criminal Law

20,096

Appellate Crime

892

Indictable Crime

3,008

Summary Crime

12,473

Youth Crime

3,723

Family Law

13,159

Child Protection

6,691

Child Support

4%

58 %

38 %

577

Family Violence

1,907

Independent Children’s Lawyers

1,005

Parenting Disputes

2,979

Total

34,577
Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.

i. Eligibility for a grant of legal assistance
Applicants for a grant of legal assistance must satisfy three key eligibility criteria:


the legal matter must be within Victoria Legal Aid’s guidelines for grants of legal
assistance;



the matter must meet the relevant merits test; and



the person’s financial circumstances must fall within the means test.

Quite naturally perhaps, the highest priority for assistance is when someone is facing a custodial
sentence.
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From time to time, Victoria Legal Aid adjusts its guidelines in accordance with the funds available
to it and the various demands for its suite of services at the time. For example, in 2012–13,
Victoria Legal Aid introduced significant changes to its eligibility guidelines to ‘ensure its services
remain financially sustainable in the face of record demand for legal help from the community’.102
Changes to the criminal law guidelines in this period included:


adult summary crime matters – only those people facing an actual risk of imprisonment
were eligible for a grant of legal assistance (duty lawyers continued to provide advice and
representation to people charged with less serious criminal offences, who were not
eligible for a grant of legal assistance);



indictable crime – instructing solicitors were only to be funded for two and a half days,
regardless of the length of the trial;



youth crime – only those facing serious matters where a supervisory or detention order is
likely, and first-time offenders who have a prospect of being diverted away from the
criminal justice system, received a grant of legal assistance;



appeals to the Victorian Court of Appeal and the High Court of Australia were not funded,
unless the appeal had a reasonable prospect of resulting in a lesser total effective
sentence or non-parole period; and



grants of assistance for matters involving unpaid infringements – the threshold amount for
the value of the infringement was increased from $1,000 to $5,000 (but Victoria Legal Aid
continued to assist other vulnerable clients in the infringements system through duty
lawyer services).

Changes to the family law guidelines during this period included:


assistance for parents in family law matters was confined to trial preparation, but generally
not representation in court;



restricting funding for child protection matters to children and parents, but not third parties,
other than in exceptional circumstances;



the eligibility age for funding children in child protection matters was increased from seven
to 10 years to align with legislative amendments made in 2013 that effectively provide that
children under 10 years are unable to give instructions; 103



Independent Children’s Lawyers, rather than barristers, would appear for children in final
hearings at the Family Court of Australia and the Federal Circuit Court;



respondents accessing family violence duty lawyer services would not be represented in
court after the first court date unless they were eligible for a grant of legal assistance
(although they could receive other forms of help and referral); and



duty lawyer services for personal safety intervention order applications 104 would only be
available to children referred by the Children’s Court, people genuinely at risk of
homelessness, or applicants in matters involving ‘obsessed stranger stalking’.

The Review notes that Victoria Legal Aid relaxed some of these guideline changes in both
criminal and family law areas in 2015 and 2016. In particular, Victoria Legal Aid responded to:

102



its Family Law Legal Aid Services Review by removing limits on representation at final
hearings and bringing back limited litigation grants for some property matters;



amendments to the Children, Youth and Families Act 2005 (Vic) by changing grounds for
funding child protection matters; and



funding instructing solicitors or junior counsel in criminal trials.

Victoria Legal Aid, Financial Sustainability: Changes to Eligibility Guidelines 2013 (2013), 1.
Children, Youth and Families Act 2005 (Vic), section 524. This was amended by Justice Legislation
Amendment (Cancellation of Parole and Other Matters) Act 2013, section 10.
104 These changes do not include family violence-related intervention order applications.
103
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The Review also notes that changes relating to the role of Independent Children’s Lawyers,
namely that they were to appear in final hearings, did not operate as originally planned.
The guidelines included numerous exceptions, and subject to Victoria Legal Aid providing further
training to independent children’s lawyers. This did not occur and therefore the change never
came into effect. Following the Family Law Legal Aid Services Review, the guidelines were
changed to reflect practice.
The Review also notes that Victoria Legal Aid has made a commitment to expand the eligibility for
its in-house Family Dispute Resolution Service and other early intervention measures.
Meeting the merits test under the guidelines will depend on the type of matter and jurisdiction.
For example, a matter may need to satisfy the State reasonableness test, State interests of
justice test (for indictable crime) or Commonwealth merits test, which are prescribed by Victorian
and Commonwealth Governments respectively.
The means test under the guidelines is one of the tools that Victoria Legal Aid uses to ‘ensure that
the assistance available is targeted to those most in need of help with the funds available’. 105 The
means test is used to assess the financial situation of the person who is applying for a grant of
legal assistance and whether they would be able to pay for the full cost of legal services from a
private practitioner. As part of this process, Victoria Legal Aid also considers if, and to what
extent, the applicant could contribute to the costs of their case. Victoria Legal Aid waives the
means test for children (regardless of their parents’ means), veterans, and for hearings under the
Crimes (Mental Impairment and Unfitness to be Tried) Act 1997.106
The means test involves an assessment of both the applicant’s income and the value of their
assets (and that of anyone who could reasonably be expected to help the applicant cover their
expenses).107 In circumstances where the applicant receives a full government benefit, Victoria
Legal Aid will consider the income test satisfied and only assess the applicant’s assets.
The process becomes more complicated where applicants are in receipt of partial government
benefits because they work part-time.
The income component of the means test is based on ‘assessable income’, which is the net
income that a person has once weekly expenses have been deducted.
The financial thresholds for the means test as at 1 March 2016 are set out in Table 6.2.
Table 6.2 Financial thresholds for the means test for grants of legal assistance
Threshold

Amount

Maximum assessable income
No client contribution required

$360/week

Maximum assessable income cut offs for clients making
contributions to their legal costs

$469–$539/week

Housing costs
No client contribution required

$400/week (metro)
$300/week (outer metro)
$240/week (regional)

Child care costs

$310/week

Home equity

$500,000

Motor vehicle equity
No client contribution required

$20,000

Allowable assets
No client contribution required

$1,095 (single)
$2,190 (with dependents)

105

Victoria Legal Aid, Means Test Review: Consultation Paper (2016), 6.
In the case of hearings under the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997, see
Legal Aid Act 1978 (Vic) section 24(2A).
107 Legal Aid Act 1978 (Vic) section 24(3).
106
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Just as Victoria Legal Aid may adjust guidelines about which matters are eligible for legal aid,
it may also change the thresholds for financial eligibility for assistance set out in the means test.
Applicants for a grant of legal assistance may be eligible for assistance subject to a financial
contribution towards their legal expenses, where they would otherwise meet other eligibility
criteria, but they or a person financially associated with them have assessable income, or the
value of assets they own is above the relevant thresholds.
The amount of any client contribution and the way it is administered can vary from case to case.
For example, in some matters, Victoria Legal Aid may deem that it is most appropriate to require
a lump-sum upfront payment; in others, it may require payments by instalments. In others still,
Victoria Legal Aid may make assistance subject to payment of an amount to be determined once
the matter has been finalised and Victoria Legal Aid has a better understanding of the costs
involved. If this occurs, Victoria Legal Aid may also require some form of security over a person’s
assets, such as an equitable charge or a caveat. 108
The administration process for assessing and recovering retrospective contributions from clients
(or people financially associated with them) requires varying levels of Victoria Legal Aid staff time,
depending on the responsiveness of the client. The cost of administering this process must be
weighed against the value of the revenue obtained from it, and the importance of potential Victoria
Legal Aid clients understanding and expecting that they have an obligation to pay legal aid debts
proportionate to their circumstances.
In 2016, Victoria Legal Aid commenced a review of the means test, with public consultation
scheduled for August and September 2016. This review will assess the components of the means
test, including the income test, the assets test, cost of living allowances, financially associated
persons and the estimated costs of providing legal assistance. Its objectives include expanding:
access to justice by making more people eligible for grants of legal assistance. We [Victoria
Legal Aid] aim to develop an approach to the assessment of financial eligibility that is simple to
understand, flexible, efficient to administer, financially sustainable and fair. 109

If Victoria Legal Aid’s Board makes changes to the means test following the review, these are
likely to be implemented in 2018.110

ii. Applications for a grant of legal assistance
People who apply for a grant of legal assistance may do so in a number of ways including:


as a result of client appointment with a Victoria Legal Aid staff lawyer;



subsequent to receiving a duty lawyer service; or



directly via a private practitioner or community legal centre.

Applications for legal assistance may be made in a simplified or standard application form.
The introduction of a simplified grants process was a significant change to Victoria Legal Aid’s
grants administration to provide a better service to practitioners, and to introduce greater
efficiency in the time and resources taken to process grant applications. This allowed clients and
practitioners to receive a quick outcome to their application in most cases.
Victoria Legal Aid piloted its simplified grants process in 2001, followed by full implementation in
2002.111 The process effectively transfers ‘the responsibility for both the guideline and merits
assessment of applications from [Victoria Legal Aid’s] Assignments Unit to lawyers acting for the
client (both in-house and private lawyers)’.112 It was designed to build a culture where Victoria
Legal Aid deals with practitioners as trusted partners in the process.

Victoria Legal Aid, ‘Contributions’, Handbook for Lawyers, viewed 27 June 2016,
http://handbook.vla.vic.gov.au/handbook/20-contributions-and-overdue-payments/contributions.
109 Victoria Legal Aid, Means Test Review: Consultation Paper (2016), 3.
110 Victoria Legal Aid, Means Test Review: Consultation Paper (2016), 6.
111 Victoria Legal Aid, Briefing Note: Simplified Grants Process and VLA’s Compliance Activity, (2016).
112 Victoria Legal Aid, Compliance with Simplified Grants Process: Legal Practice (2014), 2.
108
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Victoria Legal Aid submits that:
Unlike other Australian legal aid commissions, VLA’s [Victoria Legal Aid’s] process for
assessing applications for legal assistance relies almost exclusively on the recommendation of
lawyers on our specialist panels established pursuant to the Legal Aid Act 1978. VLA’s
decision about granting legal assistance to an applicant is primarily based on a lawyer’s
recommendation as to whether the matter meets the VLA guidelines and merits test under a
Simplified Grants Process.
This is underpinned by VLA’s view that lawyers undertaking legally-aided work are honest and
trustworthy professionals who are committed to providing legal aid services to the community.
This process has resulted in greater efficiency and reduced expenditure for the administration
of the legal assistance scheme.113

Victoria Legal Aid also states that:
The trial found that the [simplified grants process] trial team were able to handle, on average,
more than twice the number of applications handled by their colleagues in the full assessment
process. Further, due to the time-savings in assessing applications, the turnaround times for
applications processed as part of the SGP [simplified grants process] were shorter across the
board, compared to those outside the trial and processed through a full assessment. Salary
costs associated with the simplified process were almost 40 per cent lower than those
associated with the full assessment. An application under the full process had an attached
salary cost of $41.13 compared to $25.29 under the simplified process. Overall, there were
found to be significant salary and efficiency savings to be gained under a simplified
assessment model.114

Simplified grants processes are currently available for clients of lawyers on many of Victoria Legal
Aid’s practitioner panels, where the client is involved in:


a criminal law matter (including matters in the Criminal Division of the Children’s Court);



a Family Violence Protection Act 2008 matter or Stalking Intervention Order Act 2008
matter;



a State family law matter (also known as child protection or Children’s Court – Family
Division matter); or



a Commonwealth family law matter.

An applicant may also apply through a Victoria Legal Aid staff lawyer for a simplified grant of legal
assistance for a victims of crime, equal opportunity, or social security matter.
For a simplified application, a lawyer from a section 29A panel firm must complete a checklist to
accompany the simplified application form confirming that the matter meets the relevant guideline
(or that special circumstances apply) and either the State or Commonwealth merits test115
(whichever applies).
The standard assessment process is used where a simplified application is not available, for
example where the:


matter is a civil law matter (other than the family law matters outlined above) or otherwise
outside the scope of the simplified application process;



application is not made through a lawyer who is a member of a section 29A practitioner
panel;



matter does not fall under a specific guideline; or



matter falls under the public interest and test cases guideline. 116

For both simplified and standard assessment processes, Victoria Legal Aid will consider what, if
any, initial contribution Victoria Legal Aid will require the person to pay if it makes a grant of legal
assistance, and any conditions it may place on the grant of legal assistance.
113

Submission 67, Victoria Legal Aid, 110–11.
Victoria Legal Aid, Briefing Note: Simplified Grants Process and VLA’s Compliance Activity (2016), 2-3.
115 Depending on the matter, it may need to satisfy the state reasonableness test, state interests of justice
test (for indictable crime) or Commonwealth merits test.
116 Victoria Legal Aid delegations require the Managing Director to approve grants for public interest cases
and High Court proceedings, Delegation of Powers Exercisable Under the Legal Aid Act 1978 (Vic) section
24(1) (12 August 2014).
114
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3.2.5

Priority client groups

In 2013, to support its decisions about legal aid service provision and eligibility for legal aid
services, Victoria Legal Aid developed a priority client framework, with the aim of ensuring that
‘finite resources are directed towards those most in need … A person who falls within the priority
client framework may be eligible for a more intensive service than a person who is not’.117
Victoria Legal Aid’s priority client groups include:


people living on a low income;



people in custody, detention or involuntary psychiatric settings;



children;



children, young people and women experiencing, or at risk of, family violence;



Indigenous Australians;



people who experience language or cultural barriers;



people who are experiencing homelessness; and



people with a disability (physical, intellectual, or cognitive) or who experience mental
illness.

Table 6.3 summarises the characteristics of clients who received legal assistance services in
2014–15, including by reference to these priority client groups.
Different geographic communities may also have different types and scales of legal needs.
Figures 6.10 and 6.11 show trends in duty lawyer service areas and legal assistance services
across the local government areas in Victoria with the highest service numbers of Victoria Legal
Aid clients.
Table 6.3 Legal assistance services and client groups for 2014–15118
Client characteristics

Duty lawyer
service119

Legal advice and Unique grants of
minor assistance legal assistance

Gender
Female (%)

28

40

36

Male (%)

72

60

64

26

21

38

54

60

60

Age
Children and young people (up to
24 years of age) (%)
Priority groups120
Receiving government income
support (%)
Receiving no income (%)
Disclosed having a disability (%)

(total across the service areas) 36
26

33

23

Required an interpreter (%)

5

7

3

Experiencing homelessness (%)

4

4

5

Identified as being from an
Aboriginal or Torres Strait Islander
background (%)

3

3

7

117

Submission 67, Victoria Legal Aid, 58–59.
Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016. Note that
figures have been rounded to the nearest percentage point.
119 These figures represent duty lawyer services provided by Victoria Legal Aid in-house staff (or 92 per cent
of duty lawyer services delivered in 2014–15).
120 People accessing services may fall into more than one category.
118
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Figure 6.10: Number of duty lawyer clients in 2014–15 by top 10 local government areas
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.

Figure 6.11: Number of clients granted legal assistance by top 10 local government areas
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.
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3.2.6

Strategic advocacy

Victoria Legal Aid recognises that strategic advocacy falls within its statutory objectives to ‘seek
innovative means of providing legal assistance to reduce the need for individual legal services …
[and] to provide the community with improved access to justice and legal remedies’. 121
Tools for systemic advocacy typically include strategic litigation (also known as public interest
litigation), policy and law reform submissions, and media and stakeholder engagement.122
In the legal assistance sector, strategic litigation refers to test cases or matters where there is a
public interest in resolving systemic problems in the application of the law to vulnerable groups.
Such litigation may include cases which would fall outside the usual guidelines for grants of legal
assistance.
Victoria Legal Aid’s priority areas for strategic advocacy help it to identify appropriate cases,
which are subject to a specific funding guideline. These priority areas are proposed by its
Strategic Advocacy Advisory Group and endorsed by the Victoria Legal Aid Board. 123
A number of organisations working in the justice sector also actively contribute to policy
development, including by making policy submissions to government inquiries and reviews of
legislation. Law reform bodies have publicly acknowledged that this input is important to the
success of systemic change.124
Victoria Legal Aid has a statutory role in contributing directly to government on law reform issues
that ‘come to its attention in the course of performing its functions’. 125 Policy and law reform
submissions are key communication tools between Victoria Legal Aid and the Victorian and
Commonwealth Governments. It is standard practice for a public entity’s board to be closely
involved in these processes as part of its responsibility ‘to determine the policies, priorities and
strategies of [Victoria Legal Aid]’.126 Over the last five years, Victoria Legal Aid has made between
18 to 37 policy and law reform submissions annually, according to its annual reports.127 However,
the Review recognises that the number of submissions alone does not reflect the scale of those
contributions. For example, it can be expected that Victoria Legal Aid’s contributions to this
Review and processes like the Royal Commission into Family Violence would be substantial
compared to comments on a minor legislative amendment.
Day to day, Victoria Legal Aid staff also participate in a range of policy and operational
consultation processes, drawing on their experience with vulnerable and disadvantaged clients
and within the justice system more broadly.
Legal assistance providers also use traditional and social media to build public awareness of
instances where laws have disproportionate or unforeseen effects on disadvantaged and
vulnerable people.128 Since 2010, Victoria Legal Aid has increased its media engagement, with
the objective of improving community consciousness about its role and the civic value of its
work.129 This approach involves drawing attention to its strategic litigation (with the appropriate
consent of clients involved) and highlighting the impact of laws on disadvantaged and vulnerable
people.130

121

Victoria Legal Aid, Annual Report 2014–15 (2015), 27; see Legal Aid Act 1978 (Vic) sections
4(c) and 4(d).
122 Submission 69, Federation of Community Legal Centres, 8; Victoria Legal Aid, Policy in Action: Strategic
Advocacy and Policy and Law Reform (10 August 2015).
123 Victoria Legal Aid, Strategic Advocacy: Report Against Progress and Proposed Priorities 2015–16 (2015).
124 Senate Legal and Constitutional Affairs Committee (Commonwealth), Inquiry into the Deterring People
Smuggling Bill 2011, (11 November 2011) [public hearing transcript], 19 (Senator Trish Crossin, Committee
Chair).
125 Legal Aid Act 1978 (Vic) section 6(2)(c).
126 Legal Aid Act 1978 (Vic) section 12(2)(a).
127 Victoria Legal Aid, annual reports.
128 Submission 67, Victoria Legal Aid, 21; Submission 69, Federation of Community Legal Centres, 44;
Bevan Warner, ‘Maximising Value Through Strategic Advocacy’, UCL International Conference on Access to
Justice and Legal Services (2014), 21.
129 As above, 20–1.
130 As above, 20.
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3.2.7

Victoria Legal Aid’s quality framework

Victoria Legal Aid has been actively building its quality framework in recent years. As part of this
framework, Victoria Legal Aid has established a number of discrete mechanisms to ensure
compliance with its grants processes and the quality of legal assistance services that it funds.
This work is important to ensure that Victoria Legal Aid fulfils its statutory objective to provide
legal aid in the most effective, economic, and efficient manner.
Examples of these mechanisms include Victoria Legal Aid’s Panels Project, the High Quality
Criminal Trials Project, compliance functions, the introduction of quality audits, and regular
feedback through client surveys and monitoring of complaints. These are outlined in turn below.

a. Panels Project
Victoria Legal Aid recently undertook a review of its panel arrangements. Under the Panels
Project, Victoria Legal Aid reviewed the operation of the section 29A panels to improve the quality
of legal aid services provided to clients.131 Its goal was to achieve improved:


confidence in the professional competencies of practitioners providing services to clients
subject to a grant of legal assistance;



ability of Victoria Legal Aid to effectively monitor and enforce panel requirements and
practice standards; and



recognition of the importance of the client experience as the motivation for Victoria Legal
Aid to continuously improve legal aid services. 132

Where it is found that a firm or practitioner is not meeting the terms and conditions of appointment
to a section 29A panel, the new arrangements allow Victoria Legal Aid to performance manage
the firm or practitioner,133 suspend the firm or remove it from the panel, or revoke the practitioner’s
certifier status.134 Grounds for removal or revocation include: the absence of a practising
certificate; false information provided in support of the original application; findings of professional
misconduct, unsatisfactory professional conduct, or criminal guilt against the firm or practitioner;
a serious breach of the panel conditions; or that the firm or practitioner has caused detriment to
Victoria Legal Aid, the Legal Aid Fund, or a legal aid client. 135

b. High Quality Criminal Trials Project
Victoria Legal Aid funds approximately 80 per cent of criminal defence cases in Victoria, 136 which
represents a taxpayer investment of about $29.1 million per annum spent on indictable crime
matters.137 ‘Indictable crimes’ are crimes that appear in the Crimes Act 1958 and which are of a
serious nature.138 Three-quarters of trials for indictable crimes are prepared by private legal
practitioners, and the balance are conducted by Victoria Legal Aid staff. 139

131

Victoria Legal Aid, Victoria Legal Aid Panels Project (2015), 1.
As above.
133 Victoria Legal Aid, Section 29A Panels Deed, Schedule 6: Performance Outcomes (2015), 2–4.
134 As above, Schedule 5: Section 29A Panel Removal and Certifier Status (2015).
135 As above, 4–5.
136 Victoria Legal Aid, Delivering High Quality Criminal Trials: Consultation and Options Paper (2014), 4.
This includes 75 per cent of accused in the County Court of Victoria and 90 per cent of all trials in the
Supreme Court of Victoria; as above, 3.
137 Victoria Legal Aid, ‘Delivering High Quality Criminal Trials’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminal-trials.
138 Crimes Act 1958 (Vic) section 2B.
139 Victoria Legal Aid, ‘Delivering High Quality Criminal Trials’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminal-trials.
132
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Between late 2013 and early 2014, Victoria Legal Aid undertook consultation with legal
stakeholders and the public to canvass ways in which Victoria Legal Aid could improve the quality
of the criminal trials it funds, with a focus on preparation of cases to trial, advocacy and value for
money.140 The consultation focused on ways to ensure ‘that Victoria Legal Aid’s expenditure on
criminal jury trials is delivering quality services for our clients, efficiency for the courts and value
for money for the community’.141
As a result of the consultation and its investigation into indictable crime trials, Victoria Legal Aid
identified five actions that would improve outcomes for its clients, reduce delay, decrease trial
length, appropriately resolve cases earlier, and ensure the sustainability of the Legal Aid Fund. 142
The actions identified were to:


establish a preferred trial counsel list for criminal trials. This Criminal Trial Preferred
Barrister List became operational in July 2015. 143 Practitioners with carriage of legal aid
funded cases must only brief barristers on the list, which consists of members of the
Victorian Bar and public defenders from VLA Chambers who have expertise in criminal
trial advocacy and who, in the case of barristers, hold an Indictable Crime Certificate (see
discussion below).144 It does not cover committals, appeals or plea hearings, or cases for
which an exception has been granted (although exceptions may not be granted for trials
likely to last longer than 15 days);145



retain instructing lawyers in trials. As noted above, in early 2013, Victoria Legal Aid
capped funding for instructing solicitors to two half-days of trial attendance.146 This
limitation was withdrawn upon the issue of an interim guideline (Guideline 4) by Victoria
Legal Aid in late 2013, which provides for funding for the attendance of the solicitor who
has prepared the matter to trial, another solicitor experienced in the case, or junior
counsel, at the trial ‘as and when required’. 147 As part of the High Quality Criminal Trials
Project, this guideline was made ongoing. Victoria Legal Aid has also introduced new fees
for instructing solicitors, with hourly fees capped at one-fifth of the full-day rate;148

Victoria Legal Aid, ‘Background to the Consultation for Delivering High Quality Criminal Trials’, viewed
27 June 2016, www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-qualitycriminal-trials/consultation-process/background-to-consultation. The consultation was instigated because of
a 2013 Victoria Legal Aid guideline that restricted funding for the involvement of instructing solicitors in
criminal cases to trial preparation and two half days of court attendance (in addition to the attendance by a
barrister). The Victorian Court of Appeal disagreed with this guideline and considered that instructing
solicitors should be available for the duration of a trial to ensure a fair hearing (R v Chaouk [2013] VSCA 99).
The guideline was replaced by an interim Victoria Legal Aid guideline, on which Victoria Legal Aid undertook
to consult. However, the consultation was a broader assessment than the narrow issue of the role of
instructing solicitors in criminal trials.
141 Victoria Legal Aid, Delivering High Quality Criminal Trials: Consultation and Options Paper (2014), 4.
142 Victoria Legal Aid, ‘Delivering High Quality Criminal Trials’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminal-trials.
143 Victoria Legal Aid, ‘Who Is on the Criminal Trial Preferred Barrister List’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/criminal-trial-preferred-barristerlist/who-is-on-list.
144 Victoria Legal Aid, ‘Entry Requirements and Assessment Guidelines for Barristers’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/criminal-trial-preferred-barristerlist/entry-requirements-and-assessment-guidelines-for-barristers.
145 Victoria Legal Aid, ‘Criminal Trial Preferred Barrister List’, viewed 27 June 2016,
https://www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/criminal-trial-preferred-barristerlist.
146 Victoria Legal Aid, ‘Action 2: Retain Instructing Lawyers in Trials’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminaltrials/action-2-retain-instructing-lawyers-in-trials.
147 Victoria Legal Aid, ‘Guideline 4: Trials in the County or Supreme Court’, Handbook for Lawyers, viewed
27 June 2016, handbook.vla.vic.gov.au/handbook/3-criminal-law-guidelines/guideline-4-trials-in-county-orsupreme-courts.
148 Fees are capped at hourly rates of $134 in the County Court of Victoria and $237 in the Supreme Court:
Victoria Legal Aid, ‘Action 2: Retain Instructing Lawyers in Trials’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminaltrials/action-2-retain-instructing-lawyers-in-trials.
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introduce new quality tools. Victoria Legal Aid developed a series of resources that were
intended to achieve consistency in the strategic planning of cases and to ensure that all
relevant matters are considered in the preparation of cases.149 The tools include: a brief
analysis and case strategy document to guide the analysis of a case at an early stage and
the development of an articulated case strategy; a handover to counsel document to
standardise handovers; and a series of procedural checklists to guide the conduct of
cases. These tools are compulsory for Victoria Legal Aid practitioners, and are available
to private practitioners;



introduce a new brief analysis and case strategy fee. This fee ‘head’ was introduced in
January 2015. It may be charged by either barristers or solicitors in the preparation of a
case prior to a committal mention.150 Victoria Legal Aid divided the former general
preparation fee of $1,151 for eight hours’ work into two separate fee heads: one for the
preparation of brief analysis and case strategy and the other half for general preparation.
This change was intended to encourage the early identification and resolution of issues;
and



implement a new framework for managing major trials. In February 2016, Victoria Legal
Aid introduced a new framework for the monitoring and management of ‘major’ trials,
which are trials likely to last for over 15 days or committals longer than four days. 151
The framework includes measures such as mandatory timeframes for submitting a grant
of legal assistance for criminal trials and contested committals, the imposition of minimum
requirements for mandatory documentation, and the introduction of annual compliance
and quality audits by Victoria Legal Aid targeting major criminal cases. These measures
were intended to ensure accountability in the preparation of major cases and to ensure
consistency and fairness in funding distribution. 152

The proposed actions were announced in June 2014 and Victoria Legal Aid has since
implemented all of them. The actions ‘focus on supporting the delivery of high-quality legal
services through both the in-house practice and private practice’.153

c. Compliance
In 2003, Victoria Legal Aid introduced a compliance function as a check on representations made
and fees claimed by practitioners under the simplified grants process.154 The compliance function
applies to both Victoria Legal Aid’s staff lawyers and private practitioners. This function helps
Victoria Legal Aid to meet its statutory objectives, especially managing the Legal Aid Fund,155 and
to educate and support practitioners working under the simplified grants process. 156 Compliance
checks are undertaken by compliance officers, and Legal and Policy Officers, from the
Assignments Section of Victoria Legal Aid’s Legal Practice Directorate.

Victoria Legal Aid, ‘Action 3: Introduce New Quality Tools’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminaltrials/action-3-introduce-new-quality-tools.
150 Victoria Legal Aid, ‘Action 4: Introduce Brief Analysis and Case Strategy Fee’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminaltrials/action-4-introduce-brief-analysis-and-case-strategy-fee.
151 Victoria Legal Aid, ‘Action 5: Implement a New Framework for Managing Major Criminal Trials’, viewed
27 June 2016, www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-qualitycriminal-trials/action-5-implement-new-framework-for-managing-major-criminal-trials.
152 Victoria Legal Aid, ‘Major Criminal Cases Framework’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/delivering-high-quality-criminaltrials/action-5-implement-new-framework-for-managing-major-criminal-trials/major-criminal-cases-framework.
153 Submission 67, Victoria Legal Aid, 70.
154 Submission 67, Victoria Legal Aid, 110–11; Victoria Legal Aid, Compliance with Simplified Grants
Process: Legal Practice (2014), 2.
155 Victoria Legal Aid, Compliance with Simplified Grants Process: Legal Practice (2014), 2–3.
156 As above, 7.
149
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The compliance function was reviewed in 2013 by KPMG and was amended to ensure a more
risk-based and responsive approach.157 It uses a combination of random and risk-based
methodology to assess compliance with requirements for grants of assistance under the simplified
grants process. As a result, the number of files to be checked and the frequency of checks is
based on the historical compliance rate of the firm or practitioner. The better the compliance rate,
the fewer files are checked. While compliance officers check a sample of case work files at
regular intervals, they may also check additional files from time to time in a more targeted
approach.158
Some compliance elements are required across all types of matters, including that practitioners
maintain:


all information and documents necessary to prove an assisted person’s means;



all information and documents necessary to establish the type of matter;



all information and documents necessary to prove the merits of a matter;



records of their assessment against the relevant guidelines; and



records of fees, professional costs and disbursements, as itemised and proven in invoices
and in-house bills.

Victoria Legal Aid requires all practitioners to complete a more comprehensive assessment in
major criminal cases,159 which also applies to in-house staff in a wider range of matters. Victoria
Legal Aid mandates that practitioners in such matters must either complete or provide equivalent
documentation to its Brief Analysis and Case Strategy. Such requirements oblige lawyers to
prepare a schema of each element of the offence and witnesses and other evidence for and
against their client, as well as written responses about case theory, defences and objections to
the admissibility of evidence. These aspects must also be certified by a supervisor.160 The Brief
Analysis and Case Strategy apply to in-house staff beyond major criminal cases.
The compliance process is conducted quarterly, with the initial assessment taking place over the
course of a month. If Victoria Legal Aid is of the view that compliance conditions have not been
met, it may issue a number of different compliance notices, including:


file review notices, if there is insufficient information to assess compliance. A file review
notice is not recorded as a breach, but serves as a warning notice that if the information is
not provided within a reasonable time a further compliance notice may be issued;



non-compliance notices, if there is insufficient information to assess compliance, or the
assessment finds funding guidelines, merits, or means tests have not been satisfied.
A non-compliance notice is recorded as a breach and the practitioner will usually be
issued with a restitution notice unless Victoria Legal Aid has not incurred any costs;



restitution notice, to recover costs incurred by Victoria Legal Aid, if the assessment finds
funding guidelines, merits or means tests have not been satisfied. A restitution notice is
recorded as a breach and the practitioner will be issued with a non-compliance notice;
and



compliance failure notice, if a breach is particularly serious or the number of breaches is
concerning. A compliance failure notice requires the practitioner to take immediate action
to prevent further breaches, including participating in training. If a practitioner fails to take
remedial action, a further notice may be issued and Victoria Legal Aid may consider
suspending or removing the practitioner or firm from the panel. 161

Victoria Legal Aid, Briefing Note: Simplified Grants Process and VLA’s Compliance Activity (2016), 5.
Victoria Legal Aid, ‘Compliance Review Methodology’, Handbook for Lawyers, viewed 27 June 2016,
handbook.vla.vic.gov.au/handbook/25-compliance-reviews/compliance-review-methodology.
159 Major criminal cases include criminal trials that are likely to last more than 15 days and contested
committals beyond four days.
160 Victoria Legal Aid, Brief Analysis and Case Strategy (2016).
161 Victoria Legal Aid, Compliance with Simplified Grants Process: Legal Practice (2014), 7.
157
158
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In the event a restitution notice is issued to a staff lawyer, it will be debited against the income
allocated internally for the relevant Victoria Legal Aid program or office, whereas private
practitioners are required to pay back money to Victoria Legal Aid. 162
In determining what notice to issue, Victoria Legal Aid has regard to:


the nature of the breach;



the seriousness of the breach;



the consequences flowing from the breach, including the risk of detriment to the assisted
person and the Legal Aid Fund;



the need to deter further breaches; and



any explanation put forward by the practitioner.163

If a compliance notice164 is issued, practitioners may seek reconsideration or independent review
of the decision, both of which ‘should conclude within each compliance cycle’. 165

d. Quality audits and practice standards
Victoria Legal Aid established a new Quality Audit team in November 2015 to complement
existing compliance functions. Audits are designed to align with quarterly compliance check
cycles commenced in April 2016.166
The Quality Audit team consists of a 0.6 full-time equivalent Quality Audit Manager167 and two
(a total of 1.6 full-time equivalent) Quality Auditors.168
Pilot audits took place in February and March 2016. Four family private practitioners participated
in the pilot. April and July audits focused on family law, with criminal law audits due to begin in
October 2016.
The Quality Audit team either attends the firm or asks for files to be sent to Victoria Legal Aid for
review. The Quality Audit team assesses the panel practitioner’s ability to meet or exceed the
requirements in the practice standards and provide feedback.169 Victoria Legal Aid submits that:
The content of a quality audit can be divided into two broad areas. Content that is ‘non-legal’ in
nature and content that is ‘legal’ in nature. The audit process involves a tier 1 (non-legal
content) audit followed by a tier 2 (legal content) audit where applicable. [Victoria Legal Aid] is
committed to ensuring that auditors have the necessary skills and expertise to undertake
quality audits.170

There is also a self-assessment process for individual practitioners.
People are selected for an audit based on a risk assessment, including a focus on
less-experienced practitioners, higher volume firms and high case costs, and other factors such
as complaints or compliance check data.171

162

Victoria Legal Aid, Performance Reporting: Grants Compliance Report, First and Second Quarter
2014–15 (2014), 5.
163 Victoria Legal Aid, ‘Compliance Notices’, Handbook for Lawyers, viewed 27 June 2016,
handbook.vla.vic.gov.au/handbook/25-compliance-reviews/compliance-notices.
164 Other than a file review notice.
165 Victoria Legal Aid, Compliance with Simplified Grants Process: Legal Practice (2014), 6.
166 Information provided by Victoria Legal Aid to the Access to Justice Review, May 2016.
167 The Quality Audit Manager is classified at the VLA 5 level, which has a full-time salary range of $100,353
to $127,723 per annum.
168 Victoria Legal Aid, Detailed Workforce Data (3 May 2016); The Quality Auditors are classified at the
VLA 4 level.
169 Victoria Legal Aid, ‘Quality Audits’, viewed 14 August 2016, www.legalaid.vic.gov.au/information-forlawyers/practitioner-panels/panels-conditions/quality-audits.
170 Victoria Legal Aid, Schedule 3: Quality Audits Terms and Conditions (2015), 2.
171 Victoria Legal Aid, ‘Quality Audits’, viewed 14 August 2016, www.legalaid.vic.gov.au/information-forlawyers/practitioner-panels/panels-conditions/quality-audits.

327

Access to Justice Review
Victoria Legal Aid’s Practice Standards are the principal tool used to support the quality audit
model.172 The Measures for Victoria Legal Aid Practice Standards include:


practice standards relating to responsibilities as a legal aid practitioner;



standards relating to responsibilities to the client;



briefing counsel practice standards; and



file management practice standards.

The practice standards also include measures for particular matter or client types and firm
practice standards.173
Part of the Quality Audit team’s role is to monitor the practical application of Victoria Legal Aid’s
Practice Standards, track and assess private practitioner training requirements arising from
Quality Audit outcomes, develop an automated self-assessment tool for release in October 2016,
and implement a communications plan before full Quality Audits roll-out in 2017.
Audit results are taken into account in subsequent quality audits, panel re-inclusion,
Panel Certifier status and any other performance related processes.

e. Client surveys and complaints
Victoria Legal Aid regularly commissions an independent company to conduct a client satisfaction
survey. The 2015 survey involved 1,004 clients who provided their views online or through
computer-assisted telephone interviews. Overall satisfaction with Victoria Legal Aid was high, at
76 per cent.174
Another source of information about the quality of Victoria Legal Aid’s services is the complaints
data it details each year in its annual report. Note that the data below in Figure 6.12 are raw
complaint numbers reflecting perceptions or concerns from a complainant. Victoria Legal Aid
reports that its processes for recording and handling complaints changed in 2014–15, which may
have had some impact on the numbers of complaints reflected in Figure 6.12. Victoria Legal Aid
uses complaints to inform service improvements.
Figure 6.12: Annual complaints about services provided by Victoria Legal Aid staff and the
private profession, reported by Victoria Legal Aid 2009–10 to 2014–15
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Submission 67, Victoria Legal Aid, 70.
Victoria Legal Aid, Measure for VLA Practice Standards (2016).
174 Colmar Brunton, Victoria Legal Aid: Client Satisfaction Survey 2015 (2015), iii.
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The annual reports also provide some insight into how complaints are resolved. Since at least
2012–13, the most common form of resolution was providing further information or explanation to
the complainant. Smaller numbers of complaints resolved after being found to be unsubstantiated,
or where Victoria Legal Aid apologised to the complainant.
Victoria Legal Aid’s Complaints and Statutory Compliance team focuses on the resolution of
complaints in accordance with best practice as recommended by the Victorian Ombudsman. It
also investigates breaches of practice standards or legislative obligations to determine what
outcome may be appropriate. All serious practice standards or legislative breach matters are
referred to the Quality of Services forum, explored further below, for discussion and to ensure
quality teams agree with the proposed outcome of an investigation. Victoria Legal Aid handles
complaints about all aspects of service, including private practitioners acting under a grant of
assistance, and private practitioner duty lawyer services.

f. Other aspects of the quality framework
Other key aspects of Victoria Legal Aid’s quality framework include the following:


Professional support resources – tools have been made available to private practitioners
and community legal education facilitators. Professional Support Lawyers are located in
the Legal Practice area of Victoria Legal Aid and provide specialist support to all panel
lawyers, both internal and external, who are seeking to become accredited specialists.



Education – co-ordinated and supported by the Professional Legal Education team in
Legal Practice, the education provided by Victoria Legal Aid focuses on the tools and
expertise required by legal aid lawyers to ensure high-quality services. Victoria Legal Aid’s
professional legal education sessions are also made available to private practitioners and
community legal centres.



Quality monitoring through the Quality of Service forum – Victoria Legal Aid holds a
quality of service meeting once a month, with attendance by three assignments Managing
Lawyers, the Quality Audit manager, the Problem-Based Learning Co-ordinator, the
Complaints and Statutory Compliance team’s managing lawyer, the Executive Director of
Legal Practice, Practice Standards managing lawyer, Panels Co-ordinator, and a senior
policy officer for Assignments. The forum is designed to track key quality matters raised
across the quality assurance processes within Victoria Legal Aid. The forum commenced
in 2016. The Review notes Victoria Legal Aid is working towards routine data reports for
complaints, and compliance and quality audits to help inform, co-ordinate, and improve
the framework.

3.2.8

Victoria Legal Aid’s staff and operations

Victoria Legal Aid may employ officers and employees as necessary to fulfil its objectives and
functions under the Legal Aid Act.175
The number of staff Victoria Legal Aid employs has grown in recent years. Figure 6.13 shows that
Victoria Legal Aid’s full-time equivalent staff has increased by 19 per cent from 2010 levels.

175

Legal Aid Act 1978 (Vic) section 15(1).
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Figure 6.13: Victoria Legal Aid’s total staff – full-time equivalent (active)
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to the Access to Justice Review, May and August 2016.

Recent changes in staff allocation have included: the establishment of the Independent Mental
Health Advocacy team; an increase in resources to the Legal Help telephone line; an increase in
lawyers at regional offices to respond to family violence work demands; an increase in staff
undertaking child protection work; the establishment of a prisoner help line; the creation of an
Associate Director, Aboriginal Services; the introduction of a number of Aboriginal Field Officer
positions; and a small increase in staff in VLA Chambers and the Managing Director’s Office.176
Victoria Legal Aid organises its staff throughout 14 city, suburban, and regional offices according
to three role types:

176



direct client service provision roles, which involve client interaction and service provision;



indirect client service provision roles, which do not involve direct interaction with clients,
but support direct client services; and



corporate service roles, which perform a mix of corporate functions, as discussed below.
This category includes staff from the corporate affairs, finance, and reporting areas listed
in Table 6.4.

Victoria Legal Aid, Workforce Diversity and Establishment FTE Comparison (31 March 2016).
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Figure 6.14 represents the distribution of Victoria Legal Aid’s number of full-time equivalent staff
across these role types from 2013 to 2015.

Full-time equivalent staff (%)

Figure 6.14: Victoria Legal Aid’s workforce distribution 2013 to 2015
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The tasks performed by staff with direct service provision roles span Victoria Legal Aid’s various
practice areas.
A recent development in direct service provision is the establishment of VLA Chambers which
was formed in 2012 as a salaried advocacy practice. VLA Chambers was formed by co-locating
and co-ordinating the work of Victoria Legal Aid’s 17 pre-existing in-house advocates who were
based in different practice areas and offices. Two new roles were included in VLA Chambers in
2012: a senior family law advocate and a civil law advocate. Four additional advocates’ positions
have been added since 2012.177 VLA Chambers includes advocates who specialise in one of the
areas of criminal law (called Public Defenders), family law or civil law.
Victoria Legal Aid states that VLA Chambers:


provides high-level in-court advocacy for clients with a grant of legal assistance in civil,
criminal and family, youth and children’s law;



advises on and conducts strategic and test case litigation to challenge the law;



provides merits advice on complex applications for grants of legal assistance;



co-ordinates briefing and advocacy across our legal practice;



implements initiatives to ensure quality advocacy for legally aided clients, including the
Trial Counsel Development Program and Block Briefing Pilot project;



Chambers advocates are also involved in justice and law reform activities. 178

In 2014–15 VLA Chambers made up two per cent of Victoria Legal Aid’s expenditure.179
In 2014–15 the Independent Mental Health Advocates team was established with a separate
stream of funding from the Department of Health and Human Services, with 15 full-time
equivalent staff.
Positions classified as indirect service provision roles include some management roles,
assignments for grants of legal assistance, legal practice support, and complaints areas. Prior to
the introduction of the simplified grants process in 2002, all grants applications were manually
assessed by Victoria Legal Aid staff.

177

Letter from Victoria Legal Aid regarding VLA Chambers business case and operation (19 May 2016), 5.
Victoria Legal Aid, Annual Report 2014–15 (2015), 24.
179 Based on figures of direct and indirect costs set out in Victoria Legal Aid, Memorandum: Mixed Model and
FPM (9 October 2015), 7.
178
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Corporate service roles span a broad range of functions. The different teams classified as
corporate services, and effective full-time positions for each team, are listed in Table 6.4.
With more recent data than the last financial year reported in Figure 6.14 above, Victoria Legal
Aid reported to the Review that as at February 2016 ‘corporate functions comprised 81.9 effective
full time positions … and the total expenditure for the 2015 financial year was $13.1 [million]’.180
In terms of workforce distribution, in 2014–15, corporate staff made up 10 per cent of Victoria
Legal Aid’s workforce (Figure 6.14). This expenditure equated to eight per cent of Victoria Legal
Aid’s expenditure in 2014–15.
Table 6.4 below presents a comparison in the number of full-time equivalent staff between
February 2013 and February 2016. Other than projects staff, the relative allocation of staff
between functions has remained steady over this three-year period.
Table 6.4: Victoria Legal Aid corporate staff comparison from February 2013 to
February 2016
Establishment
Full-time equivalent
February 2013

Establishment
Full-time equivalent
February 2016

Information communications
technology, Facilities and Records

29

28

Evaluation and Performance

1

3

Lirbary and Research

5.4

5.4

Management, Corporate Affairs

3

1.8

People and Culture

16

16.6

Strategic Communications

12

12

Total Corporate Affairs

66.4

66.8

Finance

10

9.6

Reporting

6

5.5

Gateway Projects

0

3

Total Finance and Reporting

16

18.1

Combined total

82.4

84.9

Corporate Affairs

Finance and Reporting

Source: Victoria Legal Aid, Memorandum on Workforce Diversity and Establishment full time equivalent
comparison (31 March 2016).

Victoria Legal Aid advises that its ‘Strategic Communications team is responsible for planning,
implementing, monitoring and evaluating Victoria Legal Aid’s communications strategies and
activities in support of our strategic objectives’. 181 The team’s role is to:

180
181



manage and develop content for VLA’s website, including the popular Find Legal
Answers and VLA Handbook for Lawyers sections



manage VLA’s social media channels that provide updates on VLA policies and legal
aid issues to stakeholders and support our recruitment function (Twitter and Linked
In) and provide legal information to the community (Facebook)



design publications and other materials to inform the community about how the law
works and their legal rights and the services provided by Victoria Legal Aid

Victoria Legal Aid Memorandum, Access to Justice Review: VLA Corporate Services (30 March 2016), 2.
As above, 7.
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[produce] a fortnightly e-newsletter on doing legal aid work, for private panel
practitioners and other stakeholders in the legal profession



[respond] to media enquiries and manages our relationship with the media



[support] stakeholder engagement and communications for public and stakeholder
consultations



[produce] the annual report and other corporate publications



[facilitate] communication with 700 staff across 14 regional offices



[support] strategic advocacy and law reform work for the benefit of our clients. 182

In February 2016, Victoria Legal Aid’s Strategic Communications team comprised four roles
responsible for online communication, five in program and corporate communications, two in
design services and one in strategic communications management.183 Beyond the 12 roles in the
Strategic Communications team, there is also:


a Corporate Communications Manager in the Directorate (Managing Director’s Office);



an Engagement and Communications Lead in Gateway Projects; and



a Policy and Communications Co-ordinator in Legal Practice.184

Victoria Legal Aid advises the Review that of these roles, two are project based and fixed term.
The first is associated with the internal engagement and change management process associated
with Victoria Legal Aid’s move to another premises. The second supports the means test review
and engagement with the private profession. The third position in the Office of the Managing
Director is currently vacant.185
In 2014–15, the team’s expenditure was $1.161 million,186 which makes communications
0.75 per cent of Victoria Legal Aid’s expenditure. This figure does not include the three
communications roles outside the Strategic Communications team.
Victoria Legal Aid’s Performance, Evaluation and Projects team drives and supports the
development of a more rigorous evidence base and evaluation standards. Victoria Legal Aid
reported to the Review that the team:


works with the Finance and Reporting team to provide an evidence base to help
analyse and evaluate our programs, services and projects



monitors, reviews and advises on the achievement of VLA’s strategic direction
through review of our performance against the Strategy 2015–18



supports project managers and sponsors to use the VLA Project Management
Framework to deliver consistent and high quality projects



supports major strategic projects and initiatives by providing expertise around
monitoring and evaluation



supports senior decision-makers by reporting on project effort across the agency



manages the content for and co-ordinates external reporting, including:
o

the National Partnership Agreement report[s]

o

Victorian Department of Justice [and Regulation] reports

o

submissions for the ERSC [Victorian Budget] process.187

In 2014–15, Victoria Legal Aid’s Performance, Evaluation and Projects expenditure was
$313,000.188 The team includes three full-time equivalent staff and made up 0.2 per cent of
Victoria Legal Aid’s overall expenditure in 2014–15.
182

Letter from Victoria Legal Aid regarding Strategic Communications function (27 July 2016).
Victoria Legal Aid Memorandum, Access to Justice Review: VLA Corporate Services (30 March 2016).
184 Information provided by Victoria Legal Aid to the Access to Justice Review, May 2016.
185 Letter from Victoria Legal Aid regarding Strategic Communications function (27 July 2016).
186 Victoria Legal Aid Memorandum, Access to Justice Review: VLA Corporate Services (30 March 2016), 9.
187 As above, 10.
188 Victoria Legal Aid Memorandum, Access to Justice Review: VLA Corporate Services
(30 March 2016), 11.
183
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4. Legal assistance funding and costs
Funding of legal assistance services is complex, with service providers relying on multiple
sources of dynamic funding.

4.1 Funding for Victoria Legal Aid
In 2014–15189, Victoria Legal Aid revenue was approximately $167 million, with most of this
coming from the Victorian and Commonwealth Governments, and the Public Purpose Fund
through the Victorian Legal Services Board:


In 2014–15, Victoria Legal Aid received $132 million in funding from government grants,
largely comprising $45 million from the Commonwealth Government via the National
Partnership Agreement and $85 million from the Victorian Government.



Victoria Legal Aid received $29 million from the Victorian Public Purpose Fund (this
amount included a one-off payment of $3 million as restoration of indexation not received
in 2012–13 and 2013–14).



Victoria Legal Aid’s self-generated revenue (client contributions and interest earnings for
example) provided approximately $5 million.

In addition to the above, the Commonwealth also provided around $9 million in funding to some
Victorian community legal centres under the Community Legal Sector Program.190 This funding
was passed on by Victoria Legal Aid but, as Victoria Legal Aid is not the source of the funding,
it is not included in Victoria Legal Aid’s accounts as revenue or expense.
Direct Victorian Government funding for community legal centres is also dealt with separately and
is discussed in more detail below.
Figure 6.15 shows the total level of funding to Victoria Legal Aid over the period 2010–11 to
2014–15. Over this period, Victoria Legal Aid revenue has increased on average by 2.8 per cent
per year. The Victorian Government grant has been the main contributor to this increase.

189
190

Victoria Legal Aid, Annual Report 2014–15 (2015), 106.
Community legal centres were brought under the National Partnership Agreement from July 2015.
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Figure 6.15: Total revenue to Victoria Legal Aid 2010–11 to 2014–15
180
160

$ million

5.214

25.663

29.273

83.042

85.034

46.875

49.366

47.228

2012–13

2013–14

2014–15

7.111

8.148

25.769

25.663

25.663

69.096

72.864

75.304

47.228

46.345

2010–11

2011–12

140
120

4.151

8.959

100
80
60
40
20
0
Commonwealth

State grant

Public Purpose Fund

Own source revenue

Source: Victoria Legal Aid, annual reports.

4.1.1

State funding

Victorian Government funding is provided via a State grant from the Department of Justice and
Regulation appropriations. Funding is generally provided on an un-tied basis with the expectation
that it is the role of Victoria Legal Aid’s Board to allocate funding, with the exception of some
specific government policies or initiatives.
In total, Victoria Legal Aid received approximately $85 million in State grant funding in 2015–16.
Of this, $16.5 million was provided to community legal centres.
In addition to the Victorian Government grant, Victoria Legal Aid also receives State funding via
the Public Purpose Fund, which is a significant source of revenue to Victoria Legal Aid for the
provision of State-funded outputs. Victoria Legal Aid received around $29 million from the Public
Purpose Fund in 2015–16.
The Public Purpose Fund is administered by the Victorian Legal Services Board and includes
funds from a number of sources, including the interest on funds that lawyers hold in trust for their
clients, income from investments, and practising certificate fees. In addition to providing funds to
Victoria Legal Aid, the Public Purpose Fund also funds grants to other organisations, such as the
Victorian Law Reform Commission and the Victoria Law Foundation, and grants for the purposes
of law reform, legal and judicial education, legal research, and any other purpose relating to the
legal profession or the law that the Legal Services Board considers appropriate.
Public Purpose Fund funding to Victoria Legal Aid is governed by sections 143 and 146 of the
Legal Profession Uniform Law Application Act 2014, which provides discretion to the Legal
Services Board and the Attorney-General within some prudential limits. Specifically, under
section 143 the Legal Services Board is empowered to distribute an amount to Victoria Legal Aid,
but that amount cannot exceed a cap of 35 per cent of the amount standing to the credit of the
General Account of the Public Purpose Fund at the end of the previous financial year.
The Attorney-General is also empowered to nominate a minimum distribution to Victoria Legal Aid
for the financial year. At the end of the financial year, if there is an amount standing to the credit
of the Distribution Account of the Public Purpose Fund, the Legal Services Board is empowered
to make a further payment to Victoria Legal Aid (up to the full amount standing to the credit of the
Distribution Account), with the approval of the Attorney-General.191

191

Legal Profession Uniform Law Application Act 2014 (Vic) section 146.
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Historically, it was customary for the Legal Services Board to make a distribution equal to the
statutory cap. The distribution varied significantly from year to year as the Public Purpose Fund
balance is dependent on the highly variable nature of the Public Purpose Fund’s income streams
due to:


the level of funds held in practitioners’ general trust accounts;



fees and fines; and



interest and investment income from the fund.

The interest and investment income is highly correlated with economic conditions affecting
interest rates and investment yields. Consequently, so is Public Purpose Fund funding to Victoria
Legal Aid, which can create ‘spending cliffs’ when years of strong Public Purpose Fund returns
are not sustained over the economic cycle. During the global financial crisis, the Public Purpose
Fund contribution to Victoria Legal Aid fell from a high of $31.9 million in 2007–08 to $23.5 million
in 2009–10. Ultimately, more State appropriation funding was provided to fill the gap and maintain
existing service levels.
Recent years have seen a ‘smoothing’ approach being applied to Public Purpose Fund payments
to Victoria Legal Aid. Since the smoothing approach has been applied, Public Purpose Fund
funding has been held at the 2011–12 level of $25.7 million per year, indexed to inflation. 192
Funding from the Public Purpose Fund is now set at a level that is sustainable for the Public
Purpose Fund over the economic cycle while providing greater funding certainty to Victoria Legal
Aid through a broadly consistent payment from year to year. This means in years of strong
returns, the ‘smoothing’ allows the build-up of ‘reserves’ by setting the Public Purpose Fund
payment at less than the section 143 statutory cap; the reserves are then used to ‘top up’
payments in years of low returns via the section 146 provision that allows for additional legal aid
payments from such reserves.
While the ‘smoothing’ arrangement has resulted in greater funding certainty to Victoria Legal Aid,
it is not without risk. Where strong returns allow the reserve to build up, it could attract attention
and be seen as a ‘cash cow’, with pressure to increase payments to other Public Purpose Fund
recipients or broaden the scope of funding, leaving less available for years of low returns. While
currently there has been a sustained period of low interest rates, strong investment yields have
helped to provide strong overall returns. However, a prolonged period of both low interest rates
and low investment yields could quickly wipe out the reserves.
Figure 6.16 shows State-sourced funding (State grant and Public Purpose Fund) over the past
five years. State-sourced funding used for grants to community legal centres has been excluded
in order to be comparable with Commonwealth National Partnership Agreement funding, which is
for legal aid commissions only (Commonwealth funding to community legal centres was provided
separately until 2015–16).

192

Victoria Legal Aid received additional one-off funding of around $3 million in 2014–15 as restoration of
indexation not received in 2012–13 and 2013–14.
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Figure 6.16: Victorian State funding to Victoria Legal Aid 2010–11 to 2014–15 (real adjusted
for inflation, excluding community legal centres) 193
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Source: Victoria Legal Aid, annual reports.

The graph demonstrates that State–sourced funding has increased in both nominal and real
terms. Since 2010–11, funding to Victoria Legal Aid from State-sourced revenue has increased by
an average 4.4 per cent per year in nominal terms and 2.4 per cent per year in real terms.
Figure 6.17 shows that State funding has also increased on a per capita basis, in nominal terms
by an average 2.9 per cent per year and in real terms by an average one per cent per year.
Figure 6.17: State Funding to Victoria Legal Aid on a per capita basis 2010–11 to 2014–15
(excluding community legal centres) 194
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Source: Victoria Legal Aid, annual reports.

‘Real’ adjusted for inflation (base year 2010–11) using Australian Bureau of Statistics, 6401.0 Consumer
Price Index All Groups Melbourne Original December 2015, viewed 26 August 2016,
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/C73611BB292C8447CA257FA100231
451?opendocument.
194 Per capita calculations for years ending 31 December 2010 to 31 December 2015 use the most up to
date estimates of State populations in Commonwealth Budget (that is, the estimate of population at
31 December 2015 is drawn from Commonwealth of Australia, Budget 2016–17: Federal Financial Relations
– Budget Paper No 3 (2016), 95, Table A1: Population by State, at 31 December).
193
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Victoria Legal Aid has received a number of funding boosts from State grants over recent years:


in 2008–09 the Victorian Government provided Victoria Legal Aid with a one-off
$10.5 million funding increase;



in 2009–10 the Victorian Budget provided a one-off funding boost of around $25 million;



the 2010–11 Victorian Budget continued the funding boost for a further two years
($24.2 million in 2010–11 and $25.6 million in 2011–12);



the 2012–13 Victorian Budget converted the funding boost to ongoing at $26.3 million per
year, indexed, as part of its base funding; and



the 2013–14 Victorian Budget provided a further $3.4 million per year, ongoing and
indexed, to Victoria Legal Aid’s base funding.

In addition to the funding boosts, Victoria Legal Aid has also received additional funding in relation
to specific initiatives:


around $1.3 million per year ongoing in the 2010–11 Victorian Budget for reducing
Children’s Court delays;



around $1.4 million per year ongoing in the 2012–13 Victorian Budget for protecting
Victoria’s vulnerable children initiative (expansion of new model conferencing);



around $3.4 million per year ongoing and indexed in the 2013–14 Victorian Budget for
continuing necessary court reform;



$2.1 million in 2015–16 from the 2015–16 Victorian Budget for Family Violence Legal
Assistance (funded again in 2016–17); and



a total of $2.09 million over four years from the 2015–16 Victorian Budget to continue
funding legal assistance for the Assessment and Referral Court List.

Victoria Legal Aid has also received additional funding specifically for community legal centres
(not included in Figure 6.17):


$2.2 million per year ongoing and indexed in the 2011–12 Victorian Budget for community
legal centres to continue the provision of legal advice and assistance, particularly in rural
and regional areas with an emphasis on assistance in family violence matters; and



funding for the State-funded components of community legal centres’ activities to
compensate for the impact of the Fair Work Australia Equal Remuneration Order.

The Victorian Government has also provided funding in the 2015–16 and 2016–17 budgets for
community legal centres. Funding is disbursed through grants programs administered by the
Department of Justice and Regulation and comprises:

338



$2 million over two years (2015–16 and 2016–17) for a Community Legal Centres
Assistance Fund;



$1.2 million for Family Violence Duty Lawyer services provided by community legal
centres to help more victims at the Magistrates’ Court. This amount was included in the
2015–16 Victorian Budget, and again in the 2016–17 Budget. The 23 community legal
centres funded through the grants process in 2015–16 will have their agreements rolled
over for a further 12 months; and



a further $1.3 million in the 2016–17 Victorian Budget for community legal centres to
provide family violence related services through a new grants process – the Community
Legal Centre Family Violence Fund.
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4.1.2

Commonwealth funding

Commonwealth Government funding is mostly provided under a National Partnership Agreement.
The most recent Agreement began on 1 July 2015, replacing the 2010 Agreement, and runs for
five years. Unlike the 2010 Agreement, the new National Partnership Agreement incorporates
funding for community legal centres, which were previously funded under separate arrangements.
Victoria Legal Aid also receives small amounts of Commonwealth funding outside of the National
Partnership Agreement for reimbursement of legal costs incurred in expensive, complex
Commonwealth criminal cases. From time to time the Commonwealth Government has also
provided additional one-off funding outside of the National Partnership Agreement.
The Commonwealth’s principles and service priorities for the use of its funding to legal aid
commissions and community legal centres are set out in Schedule B to the current National
Partnership Agreement. These priorities span family (including, for example, family violence and
child welfare matters), civil (including, for example, employment law, migration and social security
matters), and Commonwealth criminal law areas. The priorities also include the requirement that
‘Commonwealth funding should not be used to lobby governments or to engage in public
campaigns’.
Commonwealth Government funding, including reimbursement for the cost of expensive
Commonwealth cases, is approximately a one-third share of total government funding to legal aid
compared with the Victorian Government’s two-thirds. In 1996–97, the Commonwealth’s share of
total government funding was 46.6 per cent. The significant decline over the years reflects a
combination of Commonwealth funding cuts to legal aid and insufficient growth in annual funding
levels to account for increased demand, particularly compared with the Victorian Government’s
investment.
Commonwealth Government funding for Victoria Legal Aid has not substantially changed since
the commencement of the first National Partnership Agreement in 2010. Figure 6.18 shows
funding to Victoria under the previous National Partnership Agreement in both nominal and real
terms.
Figure 6.18: Victoria Legal Aid – percentage revenue from Commonwealth and Victorian
Governments
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Source: Department of Premier and Cabinet, Submission to the Public Accounts and Estimates
Committee’s Inquiry into the Impact on Victorian Government Service Delivery of Changes to National
Partnership Agreements (21 August 2015), 31.
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Figure 6.19: Commonwealth Government funding to Victoria under the National
Partnership Agreement 2010–11 to 2015–16 and predictions for 2019–20 (excluding
community legal centres)195
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Source: For financial years 2010–11 to 2014–15: Victoria Legal Aid, annual reports;
forecasts for financial years 2015–16 to 2019–20: estimates in the National Partnership Agreement on
Legal Assistance Services (2015), Table 2.

Figure 6.19 demonstrates that Commonwealth Government funding under the National
Partnership Agreement to Victoria has just kept pace with inflation. When general population
growth is taken into account, the picture is worse, with Commonwealth funding falling in real
terms per capita. It is not clear how the Commonwealth Government takes into account other
factors that have increased demand and costs.
Figure 6.20 shows National Partnership Agreement funding to Victoria on a per capita basis.
Figure 6.20: Commonwealth Government funding to Victoria on a per capita basis 2010–11
to 2015–16 and predictions for 2019–20 (excluding community legal centres)196
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Sources: For financial years 2010–11 to 2014–5: Victoria Legal Aid, annual reports;
forecasts for financial years 2015–16 to 2019–20: estimates in the National Partnership Agreement on Legal
Assistance Services (2015), Table 2.
‘Real’ adjusted for inflation (base year 2010–11): for financial years 2010–11 to 2014–15, using Australian
Bureau of Statistics, 6401.0 Consumer Price Index All Groups Melbourne Original December 2015, viewed
26 August 2016,
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/C73611BB292C8447CA257FA100231
451?opendocument; for financial years 2015–16 to 2019–20, using consumer price index forecasts in
Department of Treasury and Finance (Victoria), Victorian Budget 2016–17: Budget Paper No 2 – Strategy
and Outlook (2016), 16, Table 2.1: Victorian economic forecasts (noting that the consumer price index
projections for 2018–19 and 2019–20 represent trend rates).
196 Per capita calculations for years ending 31 December 2010 to 31 December 2015 use the most up to
date estimates of State populations in Commonwealth Budget (that is, the estimate of population at
195
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4.1.3

Funding for community legal centres

Victoria Legal Aid provides and administers funding to 38 community legal centres in Victoria
through the Community Legal Services Program. This funding comprises:


Commonwealth funding provided to the Victorian Government under the National
Partnership Agreement, allocated by the Victorian Government and administered by
Victoria Legal Aid. Since July 2015 when the new National Partnership Agreement
commenced, Commonwealth funding for community legal centres is provided by the
Commonwealth to the Victorian Government in one lump sum, but with some restrictions
and conditions.



Fourteen community legal centres are guaranteed specific levels of Commonwealth
funding until 30 June 2017. The Victorian Government has no discretion in relation to
these fourteen centres’ funding for 2015–16 and 2016–17. The Victorian Government
allocated Commonwealth funds to community legal centres for the duration of the
National Partnership Agreement, based on the historical funding locations, although it
noted that there will be changes to allocations to take account of sector planning.



Victorian Government funding to community legal centres is allocated by Victoria Legal
Aid annually by the Victoria Legal Aid Board and Managing Director. These funds are
primarily allocated from Victoria Legal Aid’s discretionary grant from the Victorian
Government. Victorian Government funding to community legal centres is not covered by
the National Partnership Agreement.

Victoria Legal Aid funding to community legal centres has historically been allocated based on the
previous year’s funding with indexation. Victoria Legal Aid also allocates funds to community legal
centres through strategic and small grants. Strategic grants are allocated based on an open call
for funding sent to all funded community legal centres with set criteria. Recommendations are
then made to the appropriate delegated financial officer in Victoria Legal Aid.
There are also specific direct allocations from a range of Victorian Government departments to
specific community legal centres for specific purposes where Victoria Legal Aid plays no role in
the allocation or administration of these (for example, funding from Consumer Affairs Victoria to
centres mentioned above and the Victorian Government’s recent grants for additional community
legal centre family violence duty lawyer services). 197
Figure 6.21 shows the change in community legal centre funding levels since 2009–10, and the
contribution to community legal centre funding in that time from the Commonwealth Government
and Victoria Legal Aid-Victorian Government.

31 December 2015 is drawn from Commonwealth of Australia, Budget 2016–17: Federal Financial Relations
– Budget Paper No 3 (2016), 95, Table A1: Population by State, at 31 December); per capita calculations for
years ending 31 December 2016 to 31 December 2018 use the 31 December 2015 estimate and apply the
population forecast rates in Victorian Budget 2016–17: Budget Paper No 2 – Strategy and Outlook (2016),
16, Table 2.1: Victorian economic forecasts (noting that the consumer price index projections for 2018–19
and 2019–20 represent trend rates).
‘Real’ adjusted for inflation (base year 2010–11): for financial years 2010–11 to 2014–15, using Australian
Bureau of Statistics, 6401.0 Consumer Price Index All Groups Melbourne Original December 2015, viewed
26 August 2016,
http://www.abs.gov.au/AUSSTATS/abs@.nsf/allprimarymainfeatures/C73611BB292C8447CA257FA100231
451?opendocument; for financial years 2015–16 to 2019–20, using consumer price index forecasts in
Department of Treasury and Finance (Victoria), Victorian Budget 2016–17: Budget Paper No 2 – Strategy
and Outlook (2016), 16, Table 2.1: Victorian economic forecasts (noting that the consumer price index
projections for 2018–19 and 2019–20 represent trend rates).
197 Information provided by Victoria Legal Aid to the Access to Justice Review, February and August 2016.
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Figure 6.21: Victorian and Commonwealth contributions towards community legal centre
funding
Victorian Government – Victoria Legal Aid
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Victoria Legal Aid often enters into service agreements with individual community legal centres
that are intended to ‘operate in a manner consistent with the objectives and outcomes’ of National
Partnership Agreements.199 These agreements set out obligations on community legal centres
such as what funding may be used for, requirements for financial reports and service standards
and provision. As part of Victoria Legal Aid’s contractual arrangements with community legal
centres, centres must complete certain administrative processes, including work plans across
activities, service priorities and targets (and half-yearly progress reports against plans), annual
budgets (and half-yearly reports against budgets), and comply with data entry requirements. 200
In December 2012, Victoria Legal Aid adopted guiding principles for its role in funding community
legal centres, including prioritising funding based on population growth, unmet needs and
disadvantage, and whether community legal centres have implemented efficient service provision
models and effectively targeted their services. Victoria Legal Aid also requires community legal
centres to demonstrate ‘how they develop, maintain and evaluate the quality of their service
delivery and its outcomes’.201 Under the guiding principles, small generalist community legal
centres located close together and in gentrified areas are not funding priorities for Victoria Legal
Aid.
Figure 6.22 shows the changes to the distribution of funding to community legal centres by the
size of the funding envelope, before and after the implementation of the guiding principles.

2014–15 Victorian Government – Victoria Legal Aid contribution includes multi-year funds for child
protection pilot work, and 2015–16 Victorian Government – Victoria Legal Aid contribution includes
unallocated Innovation and Transformation grant funds: Information provided by Victoria Legal Aid to the
Access to Justice Review, August 2016.
199 Recitals in a sample Service Agreement between Victoria Legal Aid and a community legal centre relating
to the provision of community legal services, effective 1 July 2015 to 30 June 2017: Information provided by
Victoria Legal Aid to the Access to Justice Review, February 2016.
200 Information provided by Victoria Legal Aid to the Access to Justice Review, February 2016.
201 Information provided by Victoria Legal Aid to the Access to Justice Review, February 2016.
198
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Figure 6.22: Comparison of community legal centre funding between Victoria, New South
Wales and Queensland for 2015–16
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, August 2016.202

4.1.4

Funding of Aboriginal legal services

The Commonwealth Government is also the main source of funding for Victoria’s two Aboriginal
legal services, both of which are Aboriginal community-controlled organisations: the Victorian
Aboriginal Legal Service and the Aboriginal Family Violence Prevention and Legal Service.
The Victorian Aboriginal Legal Service is chiefly funded by the Indigenous Legal Assistance
Programme through the Commonwealth Attorney-General’s Department. This Programme funds
a number of Aboriginal and Torres Strait Islander organisations across Australia to provide
culturally appropriate legal assistance services. 203 The Programme has been allocated
$204.6 million in total from 2015–16 to 2017–18.204
Allocation of funding is determined internally by the Commonwealth Attorney-General’s
Department, taking into account Aboriginal and Torres Strait Islander population levels, socioeconomic status and geographical remoteness. 205 There are particular terms and conditions that
providers must meet and funding may be allocated for up to five years under the Programme.
In the past, the Victorian Aboriginal Legal Service has also received additional funds from the
Programme for specific projects,206 as well as securing some ad hoc funding through grants from
other sources, including Victoria Legal Aid.207 The Victorian Aboriginal Legal Service received
approximately $4.7 million from the Attorney-General’s Department in 2014–15, with an additional
$1.06 million from other Commonwealth and Victorian Government grants.208

202

State Government funding for Victoria includes unallocated Innovation and Transformation grant funds.
Submission 84, Victorian Aboriginal Legal Service, 1; Attorney-General’s Department (Commonwealth),
‘Indigenous Legal Assistance Programme’, viewed 1 July 2016,
www.ag.gov.au/LegalSystem/Legalaidprogrammes/Pages/Indigenous-Legal-Assistance-Programme.aspx.
204 Attorney-General’s Department (Commonwealth), Programme Guidelines: Indigenous Legal Assistance
Programme from 2015–16 (2015), 4.
205 As above.
206 Victorian Aboriginal Legal Service, Annual Report 2012–13 (2013), 22.
207 See, for example, Victorian Aboriginal Legal Service, Annual Report 2012–13 (2013), 22.
208 Victorian Aboriginal Legal Service, Annual Report 2014–15 (2015), 25.
203
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The primary source of funding for the Aboriginal Family Violence Prevention and Legal Service is
the Commonwealth Government’s Indigenous Advancement Strategy, administered by the
Department of Prime Minister and Cabinet.209 At present, its funding is secured through this
Strategy for three years from 2014–15, indexed at 2013–14 levels210 and amounted to
approximately $2.1 million in the 2014–15 financial year.211 The Service also receives some
funding from the Victorian Government, Victoria Legal Aid and philanthropic sources.212 In the
2014–15 financial year, Aboriginal Family Violence Prevention and Legal Service received
$352,042 from the Victorian Department of Justice and Regulation, $333,779 from Victoria Legal
Aid, and $135,000 from the Legal Services Board.213

4.2 Victoria Legal Aid’s operating position
Figure 6.23 below shows Victoria Legal Aid’s operating results for the periods 2007–08 to
2014–15.
Figure 6.23: Victoria Legal Aid – operating results for the periods 2007–08 to 2014–15
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Source: Victoria Legal Aid, annual reports.

Victoria Legal Aid’s operating result has fluctuated between deficit and surplus, with the
underlying trend increasing for both revenue and expenses. The underlying trend for the increase
in expenses has resulted from both increasing demand for Victoria Legal Aid’s services and
increasing costs associated with these services. There have been two main responses to
increases in expenses in order to ensure Victoria Legal Aid’s financial sustainability:


increasing revenue, predominantly the State grant; and



managing demand by tightening eligibility for Victoria Legal Aid’s services.

It can take some time to see the full impact on expenses of changes to eligibility guidelines.
As Figures 6.24 and 6.25 show, there is a lag between when a grant is approved and final
payment. For indictable crime grants in Figure 6.24, approvals in the current year comprise only
approximately 30 per cent of payments. Matters in this area can take a number of years to
resolve.

Department of Prime Minister and Cabinet, ‘Indigenous Advancement Strategy’, viewed 1 July 2016,
www.dpmc.gov.au/indigenous-affairs/indigenous-advancement-strategy.
210 Submission 54, Aboriginal Family Violence Prevention and Legal Service Victoria, 17.
211 Aboriginal Family Violence Prevention and Legal Service Victoria, Annual Report 2014–15 (2015), 19.
212 Submission 54, Aboriginal Family Violence Prevention and Legal Service Victoria, 17.
213 Aboriginal Family Violence Prevention and Legal Service Victoria, Annual Report 2014–15 (2015), 19.
209
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Source for Figures 6.24 and 6.25: Information provided by Victoria Legal Aid to the Access to Justice Review

Figure 6.25 Monthly payments to private practitioners for summary crime by grant approval year

Figure 6.24 Monthly payments to private practitioners for indictable crime by grant approval year
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Figure 6.26 below shows the changing Victoria Legal Aid cash balance. In the past two financial
years, Victoria Legal Aid returned to surpluses due to the lower level of expenses in 2013–14 and
2014–15, reflecting the tightening of eligibility criteria in 2012–13, and increases in the Victorian
Government grant. Consequently, Victoria Legal Aid’s financial position has improved and cash
balances increased. Victoria Legal Aid has a target to maintain cash reserves above $20 million
(equivalent to approximately six weeks of operating expenses) as a prudent level of cash
reserves to ensure it meets fluctuations in annual payments. Through its improved financial
position, Victoria Legal Aid is now comfortably above this level after a number of financial years
below it.
Figure 6.26: Victoria Legal Aid – cash balance as at 30 June from 2007–08 to 2014–15
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However, expenses will come under continued upward pressure from demand growth without
further tightening of eligibility criteria. In its most recent annual report at the time of writing
(2014–15), Victoria Legal Aid notes that family violence, child protection, and criminal matters are
up 19 per cent since 2013 and estimates that, without additional investment, it will return to deficit
by 2018.214 Such a scenario would also place pressure on the cash balances which risk falling
below the prudent level.
The demand on, and funding of, legal assistance services is considered further in sections 5.7
and 5.8.

5. Issues considered by the Review
This section outlines key issues arising from the Review's consultations, submissions and
research. The Review's findings and recommendations in relation to these issues, informed by the
information presented throughout this chapter, are set out in section 6.
The Review heard that there are great strengths in Victoria’s legal assistance sector. Service
providers also raised a number of challenges in relation to how the sector operates.

214

Victoria Legal Aid, Annual Report 2014–15 (2015), 4.
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5.1 Communication, collaboration and consultation
In its submission to the Review, Victoria Legal Aid describes the Legal Aid Act as ‘visionary’
because it recognises that legal assistance should extend beyond providing people with a lawyer
(a reference to section 7(1)(h) of the Act).215 Victoria Legal Aid submits that the Act ‘recognises
the need for flexibility in the types of services and matters it funds and that, over time, the needs
and expectations of the community may change’; and that the Act ‘empowers [Victoria Legal Aid]
to use our expertise ... to determine what the community needs and how best to achieve the
objectives of a legal aid scheme’.216
Research and consultation during the Review demonstrates that there is a lack of understanding
about the breadth of Victoria Legal Aid’s role in the legal assistance sector, for example, in
providing legal education and information to the community. A lack of clarity about Victoria Legal
Aid’s role in relation to other service providers, particularly community legal centres, was also
raised. Some people working in the community legal sector describe Victoria Legal Aid as a
manager, some as a partner, and others describe it as an administrator of funding ─ essentially
acting as a financial transaction point (or post box) for the Victorian and Commonwealth
Governments.
Some legal assistance providers told the Review that historically a number of decisions by
Victoria Legal Aid to amend its guidelines, close suburban offices or cease funding certain
community legal centres were taken without consultation and little explanation.217 There are also
indications that some legal assistance providers perceived that they were required to meet higher
standards of transparency in their reporting compared with those for Victoria Legal Aid, which
may contribute to perceptions that Victoria Legal Aid is not sufficiently accountable for its
decisions about funding allocation in the sector.
A range of stakeholders state that relationships in the sector were affected when Victoria Legal
Aid made changes to its service provision settings to manage budget pressures in
2012–13. Some in the sector describe the relationship as ‘toxic’ at this point. Others express that
they felt blind-sided by some of these changes, which had a flow-on effect on the demand for their
services. A few people also describe an environment where they feel that service providers and
justice institutions are set against each other.218
The Review also heard about the economic pressures in the legal services market at the time
contributing to the heat of these relationships, including an increase in the number of legal
practitioners competing for work. A leading academic on access to justice and legal aid in
Australia, Professor Mary Anne Noone, observes that ‘the nature of funding arrangements
militates against sustainable collaboration’.219 She submits that:
The 2013 ‘legal aid crisis’ in Victoria, illustrated the latent tensions between the private
profession and legal aid commissions and the rhetoric used in that conflict resonated with
decades old debates about the management and purpose of legal aid … in the context of
ongoing limited funding, the task of reviewing the merits and efficiency of certain legal
practices is warranted but any changes to the status quo are likely to cause significant
tensions between legal aid commissions and the private legal profession.220

215

Submission 67, Victoria Legal Aid, 54.
As above.
217 Stakeholder meeting, 16 February 2016.
218 Stakeholder meetings, 16 February 2016, 25 February 2016, 3 March 2016.
219 Submission 14, Professor Mary Anne Noone, 7.
220 As above, 7–8.
216
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The Review notes that one of Victoria Legal Aid’s eight priorities in its Strategy 2015–18 is to
‘engage externally for accountability and transparency’.221 This transition towards a more inclusive
approach has been endorsed by both the Law Institute of Victoria 222 and the Federation of
Community Legal Centres.223 Peninsula Community Legal Centre submits that:
VLA’s more recent processes of engagement and consultation, such as those used in the
family law services review and those underway in relation to VLA’s means test review, reflect
a positive process. Use of an open and consultative process ensures the VLA Board’s
decisions are informed by expertise from outside VLA as well as from within the
organisation.224

One community legal sector worker reflects as follows:
It’s good that VLA is trying to be more consultative, but what consultation means to us and
what this means to them are sometimes two different things. Consultation for VLA can mean
telling us. Sometimes that’s intentional, but sometimes it’s a matter of staff capacity and
capability. Staff in regional offices have traditionally focused their skills on individual client
casework. Consultative and policy work requires a different skill-set that needs to be
developed.225

The Law Institute of Victoria sees gaps in the current consultative forums. It recommends that the
government and Victoria Legal Aid ensure that the Law Institute of Victoria and the Victorian Bar
are represented on the Victoria Legal Aid Community Consultative Committee (now called the
Sector Innovation and Planning Committee), and notes that the ‘Committee is well placed to
identify ways to target services effectively for people who are most in need’. 226

5.2 Grants of legal assistance
As previously discussed, Victoria Legal Aid can change the eligibility criteria for grants of legal
assistance, having regard to funds available for legal aid,227 and it sets the compliance framework
for those providing legal assistance services.

5.2.1

Changes to the eligibility guidelines

In 2014, the Victorian Auditor-General’s Office reviewed Victoria Legal Aid’s performance of its
functions and duties. The audit concludes that the restrictions to Victoria Legal Aid’s eligibility
guidelines in 2012–13 are consistent with its legal obligations under the Legal Aid Act, including
managing the Legal Aid Fund. However, it notes that the consequences of taking this action had
‘implications for access to justice’.228
The Review also heard that changes to Victoria Legal Aid’s guidelines for grants of legal
assistance have flow-on effects to other parts of the justice system, and that these effects are not
always well considered and planned for. The Federation of Community Legal Centres submits
that:
the legal assistance sector is clearly one in which a reduction of legal services by one provider
will lead to an increase in demand for legal services by another provider. For this reason, we
believe there is a need for VLA and [community legal centres] to work together to come to a
shared view on priority client groups, or at least to understand the likely impact on other
services, before VLA makes significant changes to guidelines.229

Community legal centres provide numerous examples of matters they had pursued for vulnerable
clients from sources other than grants of legal assistance, after the 2012–13 guidelines changes.
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Victoria Legal Aid, Strategy 2015–18 (2014).
Submission 59, Law Institute of Victoria, 101–02.
223 Submission 69, Federation of Community Legal Centres, 19.
224 Submission 69, Federation of Community Legal Centres, 19.
225 Stakeholder meeting, 9 June 2016.
226 Submission 59, Law Institute of Victoria, 91, 95.
227 Legal Aid Act 1978 (Vic) sections 8 and 9.
228 Victorian Auditor-General’s Office, Access to Legal Aid (2014), x.
229 Submission 69, Federation of Community Legal Centres, 19.
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Youthlaw submits that:
Over the past 2 years, Youthlaw has had to devote more of its limited lawyer capacity to
providing advice and court representation to young people aged 18 and over who are no
longer eligible for VLA assistance but remain highly vulnerable young people. The
consequences of not being represented in the criminal justice system can have life long
impacts, including lack of faith in the legal system, unfair court outcomes and criminal records.
The consequences of civil issues not being addressed can also be very serious, including
mounting debt, poor credit ratings, escalation of fines, experiencing continuing abuse and
mistreatment and exclusion from services. Failure to address these legal issues can also
exacerbate young people’s non-legal issues, including their mental health issues,
homelessness and substance abuse issues.230

Example: A client of Fitzroy Legal Service experiences the eligibility restrictions in
summary crime
Fitzroy Legal Service described the experience of one of its clients:
Y had proceedings in the Magistrates’ Court at Melbourne. Y was charged with
threatening to inflict serious injury, reckless conduct endangering serious injury, and
assault with a weapon, and had been referred to FLS [Fitzroy Legal Service] by an
Intensive Case Manager at Hanover Welfare Services. This matter was not eligible for
funding from legal aid due to the relevant guideline which states that a grant may only be
provided in these matters where a conviction is likely to result in term of immediate
imprisonment. Due to Y’s age and lack of criminal history, this pre-condition could not be
met. Y is a young female who has recently arrived in Australia as a refugee without family
or stable housing. She has developed an alcohol dependency, had been linked with crisis
accommodation services, and had a history of anxiety and depression. She was later
referred to other services and currently resides in residential rehabilitation. She is
undergoing counselling for survivors of trauma. Fitzroy Legal Service obtained the brief of
evidence, conducted three court appearances and careful negotiations. Written
submissions were advanced to the prosecution as to the nature of the changes and the
presentation of the prosecution case. The factual faults in the evidence as outlined
cumulatively gave rise to the consensual conclusion that the investigation had
mischaracterised the circumstances of the case. The matter resolved with all charges
being withdrawn on the basis of a plea of guilty to a substantially lesser charge. The
summary was considerably amended. The matter was carried for three months wherein
frequent contact was maintained with Y and support services. At the plea hearing, the key
case worker was organised to attend. Submissions were made and evidence was
tendered in mitigation, which indicated that Y had engaged meaningfully and successfully
with services. In this case Y received an adjourned undertaking without conviction. 231

The Women’s Legal Service Victoria notes that in family law matters, grants of assistance are
sometimes withdrawn during negotiations or while proceedings are on foot, which can leave
parties vulnerable to adverse outcomes.232 Withdrawal of assistance might also result in
significant delays to court processes while parties attempt to seek alternative advice from a
community legal centre233 or court staff, which may also restrict courts’ abilities to manage
caseloads.234 The Aboriginal Family Violence Prevention and Legal Service Victoria also submits
that without representation in family law matters, victims of family violence may be crossexamined by the alleged perpetrator235 or suffer detrimental impacts on their physical and mental
health.236
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Arrangements (1 November 2013), 22, 24.
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234 Submission 19, Children’s Court of Victoria, 12–3.
235 Women’s Legal Service Victoria, Submission 33 to Productivity Commission Inquiry into Access to Justice
Arrangements (1 November 2013), 12.
236 Submission 54, Aboriginal Family Violence Prevention and Legal Service Victoria, 22.
231

349

Access to Justice Review
The courts also provide examples of increased pressure on their resources as a result of
guidelines restrictions. The Magistrates’ Court of Victoria notes that the withdrawal of duty lawyer
services for most people in personal safety intervention order matters increased pressure on court
staff to provide information and guidance and ‘to assist parties to ensure the correct information is
elicited during the application process and hearing, and to ensure the safety of the parties
involved’.237
The Court also observes that changes to the adult summary crime guidelines, in particular, had
led to an increase in the number of people who were unrepresented and required more intensive
assistance from court staff:
Judicial officers and staff report a significant increase in unrepresented litigants before the
court with the change to VLA guidelines in criminal lists. This means Magistrates often refer a
person out to get legal assistance where they consider the matter is too serious to proceed
without legal advice. This often leads to adjournments, delays and matters not proceeding at
an early date. Magistrates often feel constrained by the lack of legal advice and representation
even where a person is not likely to face a term of imprisonment.
The observations of judicial officers and court staff is that there are increasing numbers of
persons attending the court seeking information and guidance, many of those go on to make
applications, lodge complaints or be charged with offences, or become respondents to
applications often without legal advice.238

Changes to the guidelines in 2012–13 for indictable crime trials (where an instructing solicitor
would only be funded for two and a half days of the trial) also prompted judicial confirmation that a
court may stay a criminal trial where the absence of an instructing solicitor on a day to day basis
through the trial is likely to result in an unfair trial.239
In Dietrich, the majority of the High Court of Australia found that the ‘common law of Australia
does not recognise the right of an accused to be provided with counsel at public expense’.240
Instead, the accused has a right to a fair trial. Depending on the circumstances of the case, lack
of representation may mean that the accused cannot receive a fair trial. This will be the case in
serious criminal trials, and it is only in exceptional cases that such a trial should proceed without
representation for the accused. A trial judge can adjourn or even stay a trial pending
representation being found for the accused. 241
In 2013, this principle was considered in the Victorian courts following earlier changes to the
eligibility guidelines for grants of legal assistance. Mr Chaouk was charged with attempted murder
(and other related charges) and although he had legal counsel, the Victoria Legal Aid criminal law
guidelines restricted the assistance offered to counsel by an instructing solicitor to two and a half
days. The Guidelines stipulated that instructing solicitor fees were to be capped at two half days
per trial, except in a number of limited circumstances.
Mr Chaouk argued that the guidelines unlawfully fettered the discretion to be exercised by Victoria
Legal Aid in relation to the grant of legal assistance and were unlawful under section 38 of the
Charter of Human Rights and Responsibilities Act 2006 (Vic) (Charter) in that they were
incompatible with the right to a fair hearing and various criminal proceedings rights. Justice Lasry
described the role of an instructing solicitor as ‘fundamentally important to ensuring the fairest trial
possible’.242 His Honour therefore stayed proceedings on common law grounds until an instructing
solicitor was made available for the duration of the trial.243
Victoria Legal Aid was responsive to this decision and amended its guidelines. 244
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239 R v Chaouk [2013] VSCA 99.
240 Dietrich v R (1992) 177 CLR 292, Mason CJ and McHugh J, 311.
241 Dietrich v R (1992) 177 CLR 292, Mason CJ and McHugh J, 311–12.
242 R v Chaouk [2013] VSC 48 at [28].
243 This decision was upheld by the Court of Appeal, The Queen v Matwali Chaouk [2013] VSCA 99.
244 Victoria Legal Aid, ‘Criminal law guideline changes’, viewed 18 August 2016,
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Matters under Victoria Legal Aid’s family law guidelines can involve a number of complex issues
across various jurisdictions including the Family Court of Australia, the Federal Circuit Court of
Australia, the Children’s Court of Victoria and, in cases involving family violence, the Magistrates’
Court of Victoria.245 Vulnerable parties can find these intersections particularly difficult to navigate
if they are left to represent themselves,246 and the consequences of proceedings (for example, the
removal of children from the family home in a child protection matter) can be very serious. 247

5.2.2

Compliance

As previously discussed, the simplified grants process allows legal practitioners to assess their
client’s eligibility for a grant of legal assistance against Victoria Legal Aid’s guidelines. The grant
is then processed automatically, but is subject to a later compliance review and audit by Victoria
Legal Aid.
Practitioners told the Review that compliance with Victoria Legal Aid’s requirements in relation to
simplified grants of legal assistance is onerous. One lawyer observes that:
‘Compliance’ comprises a very significant proportion of a practitioner’s day (and night) …
Like an insurance company, or a regulatory agency, [Victoria Legal Aid] regulates compliance
with its guidelines, regularly conducting long, expensive ‘audits’ on files, with financial
consequences on practitioners and accused persons for what, in substance are,
inconsequential, technical, human breaches of its array of policies.248

In its 2015 report commissioned by the Law Institute of Victoria, PricewaterhouseCoopers notes
that:
Private practitioners consulted in the development of this report expressed concerns that a
high volume of compliance checks are being carried out on private practitioner files, compared
to in-house files. They also raised concerns about the number of restitution notices being
issued to private practitioners.249

Table 6.5 sets out data from Victoria Legal Aid’s compliance assessments, but is not intended to
be used in comparison. Meaningful comparisons between each period are difficult to make
because Victoria Legal Aid prioritises different compliance issues from period to period, for
example, focusing on:


areas with grants of different average quantum (such as indictable and summary crime
sub-program areas in different periods);



certain priorities related more to in-house practitioners (such as unclaimed fees); or



grants above or below the average value of a grant for the relevant sub-program.
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Table 6.5: Statistics from Victoria Legal Aid compliance assessments250
Note: Data are not directly comparable
across these different periods

July to
December 2014

January to July
2015

July to
December
2015

473

454

129

 Number checked

119

64

79

 Non-compliance notices issued

32

16

50

 Number checked

354

390

50

 Non-compliance notices issued

213

308

5

Criminal Law (summary and indictable crime)
Total files checked
Staff lawyer files

Private practitioner files

Value of restitution notices after
$346,542
$115,916
reconsideration and independent review (note this is $190,896
after a single firm is
excluded)

$15,194
(waived due to
restitution
relaxation)

Family Law
Total files checked

170

268

342

Staff lawyer files


Number checked

132

146

80



Non-compliance notices issued

93

42

31

Private practitioner files


Number checked

38

122

262



Non-compliance notices issued

39

76

99

$173,668

$125,471251

Value of restitution notices after
$244,914
reconsideration and independent review
Civil law (note this work is only done by staff lawyers)
Total files checked

64

No checks
conducted

84

Non-compliance notices issued

8

No checks
conducted

22

The policy change to a more educative approach with private practitioners was also implemented
during the time period covered in Table 6.5, which directly influenced the results. Private
practitioners in the second compliance check were given the opportunity to resolve issues with
the guidance of compliance staff, whereas staff lawyers from the first check were not.
The Review also notes that Victoria Legal Aid can issue more than one non-compliance notice
per file checked.

250

Victoria Legal Aid, Partners: Our Relationship with the Private Profession and a Quality Update (2016);
Victoria Legal Aid, Performance Reporting: Grants Compliance Report, First and Second Quarter 2014–15
(2014); Victoria Legal Aid, Performance Reporting: Grants Compliance Report – 1 January to 30 June 2015
(2015).
251 Although this falls within the ‘restitution holiday’, Victoria Legal Aid told the Review that some restitution
notices were issued when practitioners acknowledged that fees should not have been claimed (for instance,
because they had been billed twice): Information provided by Victoria Legal Aid to the Access to Justice
Review, August 2016.
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Some members of the profession argue that Victoria Legal Aid’s compliance framework is out of
balance with the risk of assessments borne by private practitioners. For example, the guideline for
adult summary crime requires an assessment of whether ‘a conviction is likely to result in a term
of imprisonment’ for the applicant.252 Some private practitioners state that the likelihood of
imprisonment can be difficult to estimate and that they are concerned they will breach the
guideline. The Review acknowledges that in response to these concerns, Victoria Legal Aid
published guidance notes to clarify the application of the guidelines, particularly in relation to
summary crime, and to help practitioners feel more comfortable when applying for grants in this
area. The guidance notes break down the circumstances where it would be appropriate to
consider there is a likelihood of imprisonment and provides examples of the correct application of
the guidelines. Ultimately, the notes conclude that the self-certification system is largely reliant on
practitioners exercising their professional judgement when assessing eligibility. 253
In other matters, practitioners make an assessment that they consider to be honest and
reasonable, but if Victoria Legal Aid disagrees, they will be required to return money paid to them.
One private practitioner describes a situation where:
I had assessed a client with what I understood to be a psychiatric condition as meeting the
disability criteria and I did the work under a grant of legal assistance. However, on review it
was found that the disability didn’t meet the Legal Aid criteria. I had to pay back the grant
money and had essentially done two weeks of work for free. I’m not sure why private
practitioners have to bear the risk of this. I’d rather [Victoria Legal Aid] made the assessment
in the first place.254

The Review further heard that funds paid under a grant of legal assistance may not be used to
cover the time a lawyer spends assisting a client to prepare a grant application or completing the
self-assessment compliance checklist; lawyers may not charge clients for this work. Members of
the private profession point out that Victoria Legal Aid’s staff lawyers are salaried and therefore
they are compensated for this work, but private practitioners are not.255 Under the legislation, the
preparation of an application for legal assistance is to be provided without charge. 256
The Review recognises that Victoria Legal Aid absorbs the costs of its staff lawyers completing
grant applications and compliance steps. However, under Victoria Legal Aid’s Financial
Performance Model (see section 5.3.1), the allocation of grant funding to internal program areas
is done in the same way as for the private profession. Therefore, the differential effect is borne
across Victoria Legal Aid’s business, as it would be in a private law firm.
In its submission to the Review, Victoria Legal Aid states that it:
must strike the correct balance of rigour and accountability in a practical context, recognising
compliance demands on lawyers as well as the benefits the automated grants system provides in
terms of immediate approval and prompt payment.257

The Victoria Legal Aid review of the pilot of the simplified grants process in 2001 notes that
speculation about increased administrative burdens on practitioners raised during consultation
‘were not borne out by practitioner feedback during the trial’. 258

For example, Victoria Legal Aid, ‘Guideline 1.1: “Not Guilty” Plea in the Magistrates’ Court’ Handbook for
Lawyers, viewed 27 June 2016, http://handbook.vla.vic.gov.au/handbook/3-criminal-law-guidelines/guideline11-not-guilty-plea-in-magistrates-court.
253 Victoria Legal Aid, ‘Application of the Adult Summary Crime Guidelines’, viewed 27 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/grants-guidelines/application-of-adult-summary-crimeguidelines.
254 Stakeholder meeting, 18 February 2016.
255 As above.
256 Legal Aid Act 1978 (Vic) section 26(2).
257 Submission 67, Victoria Legal Aid, 111.
258 Victoria Legal Aid, Briefing Note: Simplified Grants Process and VLA’s Compliance Activity (2016), 3.
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Victoria Legal Aid’s Strategy 2015–18 includes a commitment to engage more effectively with the
private profession, refocusing ‘its compliance emphasis from restitution to relationship building’. 259
In November 2015, it instigated a ‘restitution holiday’:
Under the new approach, restitution is considered only as a last resort and in the most
serious instances of non-compliance. Where a practitioner’s non-compliance is due to
honest errors in the application of guidelines, as it is in many instances of non-compliance,
[Victoria Legal Aid’s] approach is now to provide further training rather than seeking
restitution of funds. Only in the most egregious examples of non-compliance and where a
practitioner has acted fraudulently will VLA resort to restituting funds. Since the
commencement of the restitution holiday, no restitution notices have been issued. Where
there have been instances of non-compliance, VLA has responded by providing training.260

Victoria Legal Aid told the Review that some restitution notices had been issued during the
restitution holiday in situations where a practitioner accepted a mistake, such as accidentally
billing twice.261

5.3 Application of the mixed model
There is consensus that the mixed model is a sound basis for the provision of legal assistance
services in Australia. In its 2014 report on Access to Justice Arrangements, the Productivity
Commission concludes that the mixed model works well, observing that:


legal aid commissions can harness private sector expertise and specialise themselves in
areas where the private sector is unable or unwilling to provide services;



it provides flexibility, allowing legal aid commissions to constantly evolve the services they
offer as demand and legal needs change;



it allows clients to have a choice of provider while having the legal aid commission as the
purchaser of services act as a guard on quality;



conflicts of interest can be managed, for example, where a family law matter involves the
legal aid commission representing one party and a private practitioner representing the
other; and



the creation of competition between public and private providers helps to control cost and
drive efficiency.262

The benefits of the mixed model for legal assistance have also been observed internationally.
For example, Nancy Henderson, then of Legal Aid British Columbia, writes:
After twenty years of studies and debates over the most efficient model of service delivery,
there is little left to say. The mixed model is the favoured approach─for some very compelling
reasons. Staff can be cost-effective, if case loads and case costs are kept at levels that keep
average cost per case below that on the tariff. But there are other significant benefits to having
staff lawyers as part of the service delivery mix: they act as monitors within the justice
system─not only as monitors to the tariff bar, but in other areas as well, such as court
practices, and on other changes being effected within the system that may have an impact on
the legal aid plan. Staff can also become a resource and sounding board for issues such as
service delivery modifications, coverage changes, tariff revisions, and evaluation projects.
Staff can provide a source of expertise and credibility for the plan─a defence against the
suggestion that the ‘faceless bureaucracy’ makes all the decisions about legal aid and is
unfamiliar with current practices in the courts.263
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Victoria Legal Aid, Partners: Our Relationship with the Private Profession and a Quality Update (2016),
2–3.
260 Victoria Legal Aid, Briefing Note: Simplified Grants Process and VLA’s Compliance Activity (2016), 6.
261 Information provided by Victoria Legal Aid to the Access to Justice Review, August 2016.
262 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 724–26.
263 Nancy Henderson, ‘Issues Concerning Legal Aid and Some British Columbia Experiences’ in
Frederick H Zemans, Patrick J Monahan, and Aneurin Thomas (eds) A New Legal Aid plan for Ontario:
Background Papers (Osgoode Hall Law School, York University Centre for Public Law and Public Policy,
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However, the Review heard that there are some challenges in the application of the mixed model
that require consideration. In particular, as a purchaser of legal assistance services (from both
in-house and external providers), Victoria Legal Aid needs to be able to assess the relative value
of those providers for the benefits of competition to be fully realised.
Issues were raised with the Review about: how Victoria Legal Aid compares the cost of in-house
services to those it purchases externally; the efficiency and effectiveness of the use of in-house
advocates; the viability of current fee structures; and alternative purchasing models. These issues
are considered in turn below.

5.3.1 Comparing in-house and external services – the Financial
Performance Model
In its 2014 report on Access to Legal Aid, the Victorian Auditor-General’s Office finds that in an
effort to ‘contain costs, [Victoria Legal Aid] has taken steps to bring legal services in-house’.
However the Auditor-General’s Office concludes that Victoria Legal Aid did ‘not yet have sufficient
evidence to demonstrate’ that bringing services in-house would reduce costs. The report goes on
to state that ‘[w]hile it understands the overall costs of its staff practice and the number of services
provided, unlike private practitioners, VLA cannot break down the cost of its staff practice at a
service level – for example the cost to manage a minor work file’.264
A 2015 PricewaterhouseCoopers report for the Law Institute of Victoria notes that:
Many stakeholders are keen to understand the cost-efficiency of using in-house VLA lawyers
vs. private practitioners. Cost-efficiency of services affects the number of clients able to
access legally aided representation, and therefore access to justice more broadly. One of the
legislated objectives of VLA is to ‘provide legal aid in the most effective, economic and efficient
manner’, however PwC was unable to obtain information to form a view on this issue. 265

The Law Institute of Victoria submits to the Review that Victoria Legal Aid ‘cannot break down the
cost of its staff practice at a service level and is therefore not in a position to determine whether
its staff practice is more or less cost effective than private practice’.266 The Institute also calls on
government to refer Victoria Legal Aid ‘to review by the Commissioner for Better Regulation to
ensure that legal aid funding is being used as effectively and efficiently as possible, including an
assessment of competitive neutrality between public and private services’. 267
Victoria Legal Aid’s Financial Performance Model is one of the mechanisms it uses to inform its
decision-making about the cost of services it purchases in-house, compared with those it
purchases externally. Victoria Legal Aid began populating data in the Model in July 2014, with a
view to having comparable data to use after two years.268
The Financial Performance Model provides a mechanism for diligent activity-based recording,
which enables the measurement of the cost of providing services through staff practice
(attributable costs) and comparison with the cost of a private practitioner performing a similar
service (notional income). This comparison is referred to as a cost-recovery ratio.
The ‘income’ of a service provided by the in-house practice is determined by attributing a dollar
value to a service performed by a staff lawyer. For some services, such as grants of assistance or
duty lawyer service, notional income is derived from the applicable fee that would be paid to a
private practitioner. Other services that are not performed by private practitioners, such as
community legal education and professional legal education, have a ‘notional income’ attached.
The model was independently audited by KPMG in 2014, and it was assessed as a ‘reasonable
and appropriate way to value or measure the relative cost (and output) of the staff practice’. 269

Victorian Auditor-General’s Office, Access to Legal Aid (2014), 10.
PricewaterhouseCoopers, Criminal Law and Family Law Private Practitioner Service Delivery Model
(2015), iv.
266 Submission 59, Law Institute of Victoria, 102.
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268 Submission 67, Victoria Legal Aid, 68.
269 KPMG, Internal Audit of Measures: Victoria Legal Aid (2014), 2.
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The KPMG audit recommends that the assumptions underpinning the model be re-tested in
12 months to ensure their ongoing accuracy. 270 The report highlights some limitations with the
model, which include:


an assumption of the time taken to complete some activities without having any time
recording to validate these;



assumptions founded largely on the concept of notional billing which are based on the
amount Victoria Legal Aid would pay a private practitioner; however in civil cases there
are limited grants of legal assistance to private practitioner making this approach less
reliable; and



data from ATLAS (Victoria Legal Aid’s online system for lodging and tracking grants of
legal assistance) is a key input into the model, but there is a lack of tracking, measuring,
and monitoring of completeness of data recording.271

The Review has not seen evidence that the assumptions underpinning the model have been
re-tested since its introduction. However, Victoria Legal Aid advises that some assumptions have
been adjusted following discussions with staff about the time generally taken to undertake the
work.272 Victoria Legal aid also advises that the assumptions will be re-tested in 2016–17.273
Victoria Legal Aid states that:
Because specialist teams do not have a diverse case mix, they are more susceptible to the
impact of insufficient time allowances comprehended in lump sum fee structures for criminal
and family law trials. Matters in these jurisdictions are often more complex, longer and require
a higher level of work intensity.274

On the longer-term benefits of the Model, Victoria Legal Aid submits to the Review that:
In time, the [Financial Performance Model] will enable [Victoria Legal Aid] to understand staff
workload and outputs in ways that will allow assessments about the adequacy of time
allowances built into lump sum fees. For instance, if a well-led, adequately remunerated,
appropriately skilled and industrious staff practice is not able to recover its costs, then this may
say something about time allowances or the adequacy of lump sum stage-of-matter fees.275

But Victoria Legal Aid also recognises that the financial performance component is only part of
the efficiency picture:
The [Financial Performance Model] only gives us one efficiency measure. At its most basic it
tracks performance by the staff practice by comparison with the cost of purchasing services.
Importantly, it does not measure efficiencies achieved through the way in which the work gets
done and cannot measure the quality of the service provided. Any discussion of an efficient
and effective legal service must countenance the impact of the service on the individual and
the impact of the service at a more structural level. Put simply, is the client getting a quality
service as well as a low cost one? And, are we using our expertise to positively influence the
delivery of services at a structural level?276

Victoria Legal Aid notes that the proportion of matters resolved without going to trial is an
important indicator of efficiency, for Victoria Legal Aid, and the broader justice system.
PricewaterhouseCoopers also notes the potential time and cost savings of early resolution
models and considers that further work in this area may be warranted. 277 On the other hand,
some private practitioners noted that the early resolution might not always be in the client’s best
interests.278
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There is some additional evidence to suggest that Victoria Legal Aid’s indictable crime and family
practices resolve more quickly than those managed by private practitioners, at less cost to the
Legal Aid Fund and taking up less court time.279
Victoria Legal Aid’s in-house practice manages approximately 32 per cent of legally aided
indictable crime cases. Data provided by Victoria Legal Aid (see Figure 6.27 below) show that for
indictable crime matters in 2015–16:


84.1 per cent of cases where work was performed by the in-house practice resolved early
(from charge to first directions hearing, including committal), 6.4 per cent resolved late
(after first directions hearing, and up to and including the first day of trial), and
9.5 per cent proceeded to a jury verdict; and



74.1 per cent of private practitioner cases resolved early, 8.8 per cent resolved late and
17.1 per cent proceeded to a jury verdict.280

Figure 6.27: Early appropriate resolution rate, indictable crime 2015–16
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, August 2016.
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5.3.2

Use of in-house advocates

As outlined in section 3.2.8, Victoria Legal Aid established VLA Chambers in 2012. Victoria Legal
Aid’s rationale for this step included:


bringing 17 existing Victoria Legal Aid advocates together in a unified practice that would
support skills development and the organisation’s approach to holistic lawyering to assist
clients with a complex range of legal problems;



supporting the development of solicitor-advocates within Victoria Legal Aid (which created
financial efficiencies, continuity of care to the client, and staff development opportunities);



providing more oversight of staff briefing practices;



creating alternative career paths, particularly for advocates who find a salaried practice
attractive;



providing practice wisdom (such as valuable information on court practice and emerging
issues);



role modelling change to the legal sector, including through measures proposed as part of
the High Quality Trials Project; and



better supporting regional courts where many barristers are unable or unwilling to
appear.281

Victoria Legal Aid reports that key achievements of VLA Chambers to date have been to:


increase capacity to support early intervention by assisting the staff practice in civil and
family law matters;282 and



help people in regional Victoria with quality representation and continue to work closely
with the County Court to develop flexible and responsive approaches to listing in regional
circuit courts, noting that 21 per cent of VLA Chambers appearances were in regional
courts.283

When Victoria Legal Aid’s cases require advocates other than solicitor-advocates, its staff lawyers
may draw on barristers at the private Bar (from lists of preferred barristers) or in-house advocates
in VLA Chambers. Members of VLA Chambers can be briefed by Victoria Legal Aid staff or
private practitioners.
In 2014, when the Victorian Auditor-General’s Office reviewed Victoria Legal Aid’s performance,
it included an examination of VLA Chambers. The report notes that although the ‘purpose of
establishing the Chambers [was] to manage a greater range of high-cost legal work through its
fixed-cost staff practice, instead of purchasing advocacy services from private barristers on a daily
rate’ Victoria Legal Aid had not yet captured data to demonstrate the cost-effectiveness of
VLA Chambers.284
Victoria Legal Aid states that:
After nearly four years of operation, there is a consensus view that Chambers is ‘about the
right size’, with any further adjustments to its size or composition being of an evolutionary
rather than revolutionary nature.285

The Victorian Bar submits that the cost of briefing a Public Defender from VLA Chambers ‘can be
as much as 40 per cent more than the cost of briefing a barrister’.286 According to the Bar, in
almost every case, barristers spend more days preparing for matters than those they are paid for
by Victoria Legal Aid, whereas Public Defenders are salaried and are therefore paid for every day
that they work, regardless of whether they are preparing for or appearing in a case. 287
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Letter from Victoria Legal Aid regarding VLA Chambers business case and operation (19 May 2016), 2–6.
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The Bar also submits that Victoria Legal Aid’s role as both a funding body for and provider of
advocacy services jeopardises its objectivity in balancing quality and cost of the services.288
In particular, the Bar observes that as a consequence of needing to justify that VLA Chambers
offers value for money, briefs may not be directed to advocates of appropriate seniority or
specialised knowledge,289 yet cases which would not attract funding for two barristers at the
private Bar can involve two salaried advocates from Victoria Legal Aid and therefore incur higher
costs.290
The Bar also raises concerns about Victoria Legal Aid’s Co-ordinated Briefing Policy, which
requires its staff lawyers to brief an advocate from VLA Chambers, if one is available, for any
indictable criminal trials or pleas.291 If an advocate from VLA Chambers cannot take the brief on,
it may be briefed to a private barrister. If a private legal practitioner is acting under a grant of legal
assistance, they may choose to brief VLA Chambers, but they are not required to do so
preferentially.292
In the context of criminal matters, the Victorian Bar submits to the Review that this policy:
limits the choice of Barristers for the case to the pool of about 16 Public Defenders, of which
[eight] are Senior Public Defenders. Clearly this pool of choice is further reduced by availability
within that group at any particular time. By contrast, there are about 236 Barristers on the VLA
preferred list available to be briefed. Many of them are significantly more experienced and
more specialised than the Public Defenders. As things are currently administered, the client is
not necessarily getting the best person for the job.293

The introduction of VLA Chambers has led to a reduced number of briefs to the private Bar. 294
The Bar raises further concerns that using a limited pool of in-house advocates restricts ‘who
appears in cases before the courts. This is a significant limitation when considering the interest to
encourage the appearance of women and people from other culturally diverse backgrounds’. 295
The Review notes that Victoria Legal Aid has endorsed the Law Council of Australia’s Equitable
Briefing Policy for Female Barristers and Advocates, and encourages the briefing of women,
Indigenous, and culturally and linguistically diverse barristers and ensures their representation
within the Criminal Trial Preferred Barristers List.296 Victoria Legal Aid reports that in 2014–15
’51% of significant cases were briefed to female barristers’.297 By comparison, women constituted
only 27.5 per cent of Victorian practising counsel in 2015. 298 Victoria Legal Aid also commits in its
Reconciliation Action Plan 2015–2018 to continue promoting the briefing of Aboriginal barristers
through the Co-ordinated Briefing Process.299
In addition to these concerns, the Bar queries the independence of advice from salaried
VLA Chambers advocates compared with private barristers:
An independent barrister is reliant on their reputation, demonstrated in open court, for ethically
and efficiently dealing with the issues in a given case. She has no interest in directives given
by a manager or any other person. Her reputation and livelihood depend on the quality of her
work alone.300
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As above, 22.
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292 As above.
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Victoria Legal Aid’s submission to the Review likens VLA Chambers to the New South Wales
Public Defenders Office.301 Public Defenders in New South Wales are salaried barristers
appointed under the Public Defenders Act 1995 (NSW) and as such are separate from the legal
aid commission in New South Wales;302 they may be briefed by either a lawyer employed by
New South Wales Legal Aid or a private practitioner acting for a legally assisted person in certain
criminal matters.303
According to PricewaterhouseCoopers, some in the Victorian legal sector indicate that they saw
benefits in adopting the model of the New South Wales Public Defenders Office in Victoria,
including independence from Victoria Legal Aid, recruitment of high-quality barristers, having a
similar structure and salaries benchmarked with the Office of Public Prosecutions, recruiting
senior counsel to lead the organisation, and setting up the service as a resource to the justice
system as a whole.304 This view was also expressed by some members of the judiciary to the
Review. However, PricewaterhouseCoopers notes that the introduction of such a model would
require further consideration ‘to establish the types of matters that would be most cost-efficient if
undertaken’.305

5.3.3

Fees for grants of legal assistance

In 1992 legislative amendments removed the requirement that private lawyers undertaking legal
assistance work would be paid 80 per cent of the fee that could be charged for the same work if
undertaken privately.306 These changes coincided with an increase in the value of legal work in
the private commercial sector. The removal of this requirement, the granting of power to the Legal
Aid Commission to set payment scales, and changes in the broader market for legal services, has
seen a reduction in the relative value of legal assistance work over time.
The Review heard from a number of people in the legal sector that the relative value of legal
assistance work makes it difficult to attract legal practitioners to work under grants of legal
assistance. This input is consistent with the findings of the Productivity Commission that the gap
between legal assistance rates and ‘market’ rates is likely to persist, and will need to be narrowed
‘so that experienced private lawyers continue to undertake legal aid work’.307
As the Productivity Commission observes, while the mixed model of legal assistance service
provision is successful:
the sustainability of the model is in question. Financial incentives will be required to attract
private practitioners to perform essential legal assistance work, particularly in rural and remote
areas.308

Noone and Tomsen similarly observe that:
The Australian mixed model of legal aid delivery is a system reliant on the willing involvement
of private practitioners to deliver legal services to people, especially in areas not serviced by
commissions and community legal centres.309
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Submission 67, Victoria Legal Aid, 37.
Public Defenders Act 1995 (NSW) Part 2.
303 Public Defenders Act 1995 (NSW) Part 3.
304 PricewaterhouseCoopers, Criminal and Family Law Private Practitioner Service Delivery Model
(2015), 30.
305 As above, 31.
306 Legal Aid Commission (Amendment) Act 1992 (Vic).
307 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 726–28.
308 As above, 703.
309 Mary Anne Noone and Stephen Tomsen, Lawyers in Conflict: Australian Lawyers and Legal Aid (2006),
187. Footnotes omitted.
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The Review highlights six areas of concern in relation to the private market for legal assistance
work:


where there are not sufficient private practitioners interested in the type or location of the
work, such as mental health work or some regional locations;



where the fee level is no longer sufficient to attract private practitioners (such as family
law);



where private practitioners ‘load up’ cases to make the work viable, leading to pressures
on the quality of services to the community and delays in the court;



the ‘juniorisation’ of work, where the fees are unable to attract experienced practitioners;



where there is an effective monopoly among a small group of private practitioners and the
fees are not sufficient to attract others into the market; and



where there may be a gap in the profession in the future, for example where the reduction
in the volume of work for the junior Criminal Bar could lead to a lack of senior barristers
with the desired skills to support the criminal justice system in the future.

The Productivity Commission notes that the competitiveness of legal assistance work as against
private engagements cannot be determined by considering fee relativities alone. For example,
some practitioners may be willing to trade lower fees for higher volume. Practitioners will consider
the ‘overall package’, which includes such variables as the amount of time allowed for a particular
funded task, and the amount of time spent on administration. 310 However, the Productivity
Commission concludes that ‘over the medium term, it will be necessary to narrow the gap
between the legal aid rate and the ‘market’ rate so that experienced private lawyers continue to
undertake legal aid work’.311
There are hundreds of different fees across the matters that Victoria Legal Aid funds. The Review
requested an overview of changes to fees in three areas of work from Victoria Legal Aid:


summary crime mattes (criminal);



war veterans’ matters (civil); and



child protection (family, youth and children).

Victoria Legal Aid advises that:
Between 2006 and 2016, [Victoria Legal Aid] calculates that CPI has increased in total at a
rate of 28 per cent.
…
In total, if we calculate the fee increases from the pre 1 July 2006 fees to the fees that apply
from 1 January 2016, summary crime fees have increased by a total of 39.2%.
In total, if we calculate the fee increases from the 1 July 2006 fees to the fees that apply from
1 January 2016, summary crime fees have increased by a total of 35.5%.
For the minimum amount claimable for a summary matter, this is an increase of $208 over the
past ten years.
…
In total, if we calculate the fee increase from the pre 1 July 2006 fees to the fees that apply
from 1 January 2016, Children’s Court Family Division fees have increased by a total of
23.8%.
In total, if we calculate the fee increases from the 1 July 2006 fees to the fees that apply from
1 January 2016, Children’s Court Family Division fees have increased by a total of 21.3%. 312
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 727–28. The Review
notes that Victoria Legal Aid does not pay lawyers for time spent on administration of grants of legal
assistance.
311 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 728.
312 Victoria Legal Aid, Memorandum Snap Shot of Fees for Legal Assistance: 2006–2016 (2016), 1–2
(emphasis removed).
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For war veteran applicants over the past 10 years:


stage 1 fees up to and including the second preliminary conference have increased by
177 per cent for non-complex, and 23 per cent for complex matters;



stage 2 for preparation after stage 1 has dropped by 12 per cent for non-complex matters
and increased by 5.4 per cent for complex matters;



counsel’s conference fees have increased by 50.6 per cent; and counsel’s appearance
fees have increased by 51.3 per cent;



mediation preparation fees have increased by 50.6 per cent and appearance fees for
mediation by 43.6 per cent;



for appeals to the Federal Court or Federal Circuit Court, fees for taking instructions and
preparation to brief counsel have increased by 30 per cent; and counsel’s fees have
increased by 18 per cent; and



for costs up to setting down for hearing: fees for costs including filing, appeal, and briefing
counsel have increased by 18.3 per cent; counsel’s fees for contentions of fact and law
have increased by 10 per cent; and counsel’s fees for particulars have increased by
26.2 per cent.313

The real value of child protection and war veteran’s appeal work has therefore fallen when
compared with inflation rates, whereas summary crime fees are slightly ahead of inflation.
A number of people in the legal sector put the view to the Review that legal assistance fees had
started low relative to private fees, and then had failed to keep pace with increased costs and
changes in the legal services market, exacerbating the gap. The Law Institute of Victoria submits
that in 2008, the difference between legal assistance fees and private fees was so great that, in
combination with other changes to the administration of grants of legal assistance, it had led
some firms to cease undertaking legal assistance work. The Law Institute of Victoria suggests
that fees would since have declined further in real terms.314
The Law Institute of Victoria also submits that the fee gap is so wide (on figures it provides, legal
aid fees were in some cases less than 20 per cent of private equivalents, as assessed by a legal
costs assessor), that law firms are cross-subsidising legal assistance work. The Law Institute
suggests that this practice should be considered as a form of ‘hidden’ pro bono practice. 315
PricewaterhouseCoopers states in its 2015 report commissioned by the Law Institute of Victoria
that:
Private practitioners who were consulted told PwC that low legal aid fees are putting pressure
on their businesses. Many law firms are using privately-funded matters to cross-subsidise
legal aid matters. Although it is uneconomical to undertake a high volume of legal aid matters
due to low fees, many private practitioners are dedicated to continuing to take on legal aid
clients because of their commitment to assisting the most disadvantaged members of
society.316

Writing in 2006, Noone and Tomsen observe that:
Research in family law has found an absolute decline in the number of experienced family law
practitioners doing legal aid work due to low fees, difficulties in dealing with commissions and
the limited grants available.317

Victoria Legal Aid notes that: ‘War veterans fees were historically set at 64 per cent of the Federal Court
scale for Administrative Appeals Tribunals matters, and 80 per cent of the Federal Court scale for Federal
Court matters. This meant that changes to the Federal Court scale triggered the increases to Victoria Legal
Aid’s fees to War Veteran matters’. Victoria Legal Aid, Memorandum: Snap Shot of Fees for Legal
Assistance: 2006–2016 (2016), 3–4.
314 Submission 59, Law Institute of Victoria, 93.
315 As above, 94.
316 PricewaterhouseCoopers, Criminal Law and Family Law Private Practitioner Service Delivery Model
(2015), 24.
317 Mary Anne Noone and Stephen Tomsen, Lawyers in Conflict: Australian Lawyers and Legal Aid (2006),
187.
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The Review heard concerns that fee structures have not kept up with developments in the
complexity of pleas and sentencing in superior courts in Victoria, leading to counsel putting in a lot
of preparation time that is not remunerated, or the courts receiving limited assistance from the
advocates involved if they are not prepared. Such lack of preparation can lead to issues that
require correction on appeal. Complexity increases the length of plea hearings, thereby adding to
delay.
The growing length and complexity of trials has been commented on by the courts. For example,
in the most recent County Court annual report, the Chief Judge identified increasing demand on
the Court's resources as '[p]rimary amongst the challenges facing the Court'. The Chief Judge
linked the increasing demand to increased complexity, a theme also picked up on by the Court's
Chief Executive Officer. This effect is felt particularly strongly in the Criminal Division, which the
Court states is often called upon to apply changing interpretations of the law relating to the
admissibility of tendency and coincidence evidence. This issue is reported to contribute to both
the duration of pre-trial hearings and the overall length of trials, particularly where severance is
ordered.318
The Review also heard that low fees can encourage unwanted behaviour from private
practitioners, such as ‘gaming of fees’ to pursue matters that would otherwise settle so that they
can recover more fees; or practitioners carrying too many files. This behaviour can lead to poorquality service to clients, but also last minute preparation can contribute to wasting court time, and
creating further costs in the broader justice system.319
The balancing that is required is an ongoing challenge for many providers of legal assistance
services. Victoria Legal Aid observes that in:
2014 we reviewed and amended the structure of indictable preparation fees during the
Delivering High Quality Criminal Trials project to incentivise good practice. However, the
quantum of private practitioner fees has not been reviewed since 2011 and fees are increased
only by indexation at the start of each calendar year.320

Apart from adjustments to account for inflation, the only recent increase in Victoria Legal Aid fee
rates occurred in 2011, when a 10 per cent increase was applied to all private practitioner fees
and disbursements.321 In its submission to the Review, Victoria Legal Aid nominates ‘ensuring
private practitioners are appropriately remunerated’ as one of its priority areas for additional
investment,322 noting that inadequate fees create the risk that some practitioners will take on too
many files, compromising quality, as well as the risk of ‘juniorisation’ mentioned above.
Victoria Legal Aid links higher fees to higher-quality services, arguing that making more money
available for legal aid fees would enable it to design fee structures that would better encourage
early, appropriate resolution of cases, when in the client’s best interests. 323

5.3.4

Alternative purchasing models

PricewaterhouseCoopers also examines alternative purchasing models for legal assistance in its
2015 report commissioned by the Law Institute of Victoria. In particular, it notes that bulk
purchasing, compared with one-off purchasing arrangements through individual grants of legal
assistance, could have benefits in having less administrative burden, producing cost efficiencies
in the economies of scale, and the potential to enable innovation in how services are provided. 324
Section 30 of the Legal Aid Act makes allowance for circumstances where Victoria Legal Aid
might assign a lawyer to conduct a person’s case after conducting a tender process, and that this
could restrict the person’s choice of lawyer.
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The Review also heard various examples of innovative and flexible approaches to procuring legal
assistance taken by legal aid commissions in other jurisdictions to respond to particular legal
needs in their communities.
For instance, family law problems often have a substantial impact on the everyday lives of people
who experience them.325 Victoria Legal Aid’s current guidelines (consistent with many Australian
legal aid commissions) do not generally extend to family law property matters unless Victoria
Legal Aid is already assisting the applicant with a parenting dispute and the applicant is unlikely to
receive valuable assets at the end of the process (this assessment of assets is taken into account
in considering the means the person has). Victoria Legal Aid currently provides mediation
services free of charge for eligible applicants through its in-house Family Dispute Resolution
Service, which can assist parties to resolve problems without the need for litigation. The Service
can assist with both property and parenting aspects of family law problems, and parties who do
not receive a grant of legal assistance may obtain private legal representation for the mediation.
In some cases a client can be referred to a free lawyer from the Family Law Legal Service.
Victoria Legal Aid provides funding to the Family Law Legal Service, which can provide legal
representation in situations where people are not eligible for a grant of assistance.
One stakeholder told the Review about an alternative model in Queensland, which involves
Legal Aid Queensland facilitating a Property Arbitration Program subject to recovering
contributions from them when the matter is finalised. It might support one or both parties through
grants of legal assistance.326 Legal Aid Queensland also has a separate family mediation service
similar to the dispute resolution schemes available at all legal aid commissions across Australia.
As outlined in Chapter 3 Diversion from civil litigation and the triage model, the Dutch Legal Aid
Board has been involved in developing an online legal platform (called the Rechtwijzer) 327 which
assists parties to diagnose their disputes and negotiate the divorce, property and parenting
aspects of family law problems, as well as facilitating mediation and adjudication, on a user-pays
basis.328 The Review understands that initial results demonstrate the costs of this service are
significantly less than conventional dispute resolution processes, and there are plans to extend it
to landlord–tenant disputes and employment disputes in the future. Victoria Legal Aid initiated a
discussion about this model with the Dutch Legal Aid Board and, in conjunction with National
Legal Aid and RMIT University, hosted experts from the Netherlands in Melbourne in 2016 to
further explore the uses and benefits of the Rechtwijzer.

5.4 Quality of legal assistance services
The Review heard about a number of perceived gaps in ensuring the quality of legal assistance
services provided by Victoria Legal Aid, the private profession, and community legal centres.
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5.4.1

The quality of advocacy

The Review heard consistent concerns about the variable quality of the advocacy before Victorian
courts, across a number of different court jurisdictions.
For example, the Children’s Court observes in its submission to the Review that:
Continuity of legal representation is critical for children, young people and families involved in
child protection proceedings. However, it is the Court's observation that for a number of
reasons, instructions are often obtained from clients on the day of the Court event, even where
the legal representatives have an ongoing relationship with the client. This practice has a
significant impact on the Court's capacity to efficiently manage court and judicial resources,
particularly in busy mention lists.
The quality of legal representation for parties is also affected where a practitioner engages an
agent to appear on their behalf in circumstances where workload demands or the
geographical location of the matter results in their unavailability. This can result in agents,
holding limited instructions (and often unknown to the client) appearing at a particular court
event. The engagement of agents has increased with the extension of the venues of the
Family [D]vision of the Court to Moorabbin, and more recently, Broadmeadows. 329

The Review also heard that while there has been some quality improvement in serious criminal
matters, and that the introduction of the Indictable Crime Certificate has helped to improve the
performance of or to exclude a small group of individuals of concern, some judicial officers have
ongoing concerns about the quality of advocates who appear before them. Stakeholders stated
during consultations that quality was widely variable. 330
The Review heard observations that on occasion appeals had been allowed by virtue of ‘flagrant
incompetence’ of counsel. An examination of the available case law over the past five years
revealed that the frequency of appeals allowed on such a ground is low. Nevertheless, the
Review also notes observations that the quality of defence advocacy (and the quality of the
advocacy of the prosecution), had at times led to a range of other problems, including appeals
allowed on other grounds and juries being discharged.
The Review also heard observations that sometimes funding for trials only supported a very junior
barrister and that as a consequence appellable errors had arisen, leading to additional costs for
the engagement of senior barristers and court time for the appeal. Some stakeholders observed
that if more experienced advocates had been briefed in the first instance, the need for an appeal
may not have arisen.
Criticisms are not limited to lawyers undertaking legal assistance work or criminal defence work.
These are broader issues for the legal profession and training bodies, but where they relate to the
use of public funds for legal assistance work, they are relevant to this Review and its questions of
efficiency and effectiveness.
In relation to legal assistance services, the Review heard particular concerns about the quality of
some solicitor-advocates. One person observed of Victoria Legal Aid’s in-house staff that ‘when
they are good, they are outstanding, but when they are bad, they are terrible’, and describes
widely varying quality of representation available at different courts. 331 There were also some
concerns about the variable quality of representation from community legal centres; however,
there was also a great deal of sympathy for the pressures on, and sometimes the inexperience of,
those lawyers.
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Similar concerns are reported by PricewaterhouseCoopers in 2015:
Stakeholders reported a positive experience with legal aid practitioners in the vast majority of
matters, however, some judicial officers raised concerns about the quality of representation of
both private practitioners and in-house VLA [Victoria Legal Aid] lawyers on occasion. This
included concerns about inexperienced lawyers making errors that lead to appeals and
retrials, and ultimately poor outcomes for litigants. Concerns about the quality of advocacy
skills were also raised. We understand that quality systems and controls have recently been
implemented by VLA, and these may need to be in place for a period of time before it is
appropriate to evaluate the impact of these systems.332

PricewaterhouseCoopers recommends that panel arrangements and preferred barristers lists be
reviewed after a period of time to assess their impact on quality and that Victoria Legal Aid, the
Law Institute of Victoria and the Victorian Bar continue to work together to continuously improve
professional development and quality standards for both private practitioners and Victoria Legal
Aid’s staff.333
The Review recognises that quality is not only a question of skill, but also of time and capacity.
As the Federation of Community Legal Centres states:
In excessively busy courts, the quality of duty lawyer services is seriously compromised
because the lawyer has insufficient time to take full instructions and help the victim to obtain a
tailored order that takes full account of the parties’ living situation, child contact arrangements
or other requirements.334

Victoria Legal Aid has adopted the Indictable Crime Certificate accreditation scheme,
administered by the Victorian Bar, as part of its Criminal Trial Preferred Barrister List (discussed
in section 3.2.7 b). Advocates must have an Indictable Crime Certificate in order to appear on the
list.335
The Indictable Crime Certificate scheme is intended to ensure that ‘skilled trial advocates
represent legally aided clients’ to ‘contribute to the efficient and timely delivery of justice’.336
A certificate declares the competence of the advocate in question to conduct criminal trials. 337
The scheme commenced on 30 October 2014 after the Victorian Bar received a grant from the
Professional Standards Councils in 2010 to investigate the feasibility of the scheme,338 and after
recommendations by the Victorian Law Reform Commission about accreditation and training
programs for legal practitioners.339
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A certificate is issued by the Indictable Crime Certificate Committee of the Victorian Bar upon
application by a barrister. Requirements vary depending on the level of seniority of the applicant.
Certificates are awarded to barristers who have completed practical and theoretical educational
assessment components, including an online knowledge test, 340 exams, and advocacy
assessment.341 Certificate holders are also subject to continual monitoring and training and are
required to renew their certification every three years.342 Concerns about an individual barrister’s
knowledge or performance can be raised with a specialist committee. 343
Barristers who gain the Indictable Crime Certificate have undertaken ‘education, professional
experience and assessment components’344 to demonstrate their ability as skilled criminal trial
advocates. Victoria Legal Aid’s adoption of the scheme for its Criminal Trial Preferred Barrister’s
list is intended to ensure that barristers funded by legal aid are appropriately competent and
experienced.
The Victorian Bar states in its submission to the Review that:
It is important to note that VLA [Victoria Legal Aid], in its preferred counsel list, relies on the
[Indictable Crime Certificate] certification for quality control. There is no comparable
certification for in-house advocates or other private solicitor advocates.345

Victoria Legal Aid states that it regularly reviews the structure of VLA Chambers and monitors the
performance and skills of its advocates.346 As of 4 July 2016, there were:


10 advocates currently employed in VLA Chambers who have, at some stage, signed the
Victorian Bar Roll;



8 of those 10 are currently members of the Victorian Bar. On moving to Victoria Legal Aid,
their memberships were transferred to Part 2 of Division A of the Roll of Counsel – ‘Crown
Prosecutors and Public Defenders’;



17 advocates in VLA Chambers regularly appear in indictable criminal matters in the
County Court, including pleas, trials, matters involving detention and supervision orders
for sex offenders, and review hearings and applications under the Crimes (Mental
Impairment) Act 1997; and



no advocates in VLA Chambers hold an Indictable Crime Certificate.

Victoria Legal Aid reports that:
two civil law advocates currently employed by Chambers had been practising at the Bar prior
to VLA Chambers and sought to remain on the Bar Roll, but their requests to be transferred to
Part 2 were refused.

Victoria Legal Aid also states that:
All of the barristers currently employed by [Victoria Legal Aid] joined Chambers prior to the
introduction of the ICC [Indictable Crime Certificate], therefore no-one has had the opportunity
to receive one when in practice at the private Bar. Requests for Chambers advocates who are
currently on the Bar Roll to be permitted to apply for an ICC have been refused by the ICC
Committee.347

Victoria Legal Aid further submits that all advocates in VLA Chambers must maintain currency in
practice issues that are relevant to their area of practice; training provided to Chambers’
advocates by external providers in the past two years included an advanced cross-examination
workshop facilitated by the Australian Advocacy Institute, a public speaking and presentation
workshop, and training in specialist practice areas.
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Victorian Bar, Victorian Bar Leads the Way in National Benchmark for Criminal Barristers (30 May 2016)
[media release].
341 Submission 60, Victorian Bar, 20.
342 As above.
343 As above.
344 Victorian Bar, Victorian Bar Annual Report 2014 (2014), 5.
345 Submission 60, Victorian Bar, 20.
346 Letter from Victoria Legal Aid regarding VLA Chambers business case and operation (19 May 2016), 10.
347 Letter from Victoria Legal Aid regarding VLA Chambers (4 July 2016).
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VLA Chambers has also developed its own training materials and has collaborated with the
Victorian Bar and the Victorian Institute of Forensic Mental Health to run cross-examination
workshops. In previous years, quality and performance monitoring occurred with the assistance of
the County and Supreme Courts, which provided video recordings of advocates conducting
cross-examination or presenting closing arguments. These recordings were used for peer-to-peer
coaching.348

5.4.2

Monitoring quality

As previously discussed, Victoria Legal Aid’s panel arrangements are a major component of its
quality assurance framework. The conditions for law practices and practitioners are set out in the
schedules to the panel deed, and require adherence to Victoria Legal Aid’s Practice Standards,
compliance terms and conditions, and quality audits. 349
The Review notes that Victoria Legal Aid is in the process of introducing quality audits of private
practitioners, with the establishment of a Quality Audit team in November 2015 (see section
3.2.7 d).
In addition to the compliance issues raised with the Review and outlined above, one of the
criticisms the Review heard about Victoria Legal Aid’s model for quality assessment is that it
focuses on detailed file reviews, and the management of the grant of legal assistance, more than
the quality of service to the member of the public.
More than one senior practitioner observes that the standards against which files are reviewed set
out a detailed list of issues to be recorded and checked on the file. While there is broad
acceptance that Victoria Legal Aid needs to have quality controls to check that grants have been
used appropriately, some people raise concerns that the current measures go beyond what a
reasonable senior practitioner would usually record on the file. Some principals in a firm also note
the burden of reviewing their staff’s work against these standards, and describe this as ‘onerous
and unpaid administration’. There is also a perception that there is a gap between what
compliance and audit staff in Victoria Legal Aid might understand as a useful tool to measure
good practice compliance, and the experience of frontline practitioners.350
Victoria Legal Aid notes in its submission to the Review that:
Although it is reasonable to monitor individual case outcomes for any material divergence
between supplier types, VLA [Victoria Legal Aid] has chosen to focus on process quality and
skill attributes in our effort to embed a quality dimension to its obligations to arrange services
that are cost effective. Put simply, VLA ensures that only practitioners with demonstrated skill
and ability are able to do the work in the first place (through our panels arrangements), and
ensures that fee structures are informed by a robust understanding of the underlying process
that is required to support a good client outcome. Significantly, the staff practice plays an
important part in testing and developing the processes and tools that underlie high quality
legal aid work.351

Victoria Legal Aid also monitors quality through client surveys and receiving complaints (see
section 3.2.7 e).352 Recent client survey responses show that:
the greatest areas for improvement to [Victoria Legal Aid]’s services relate to the knowledge of
staff and subsequent transfer of knowledge and information to the client to support their legal
dealings.353

Overall, client suggestions for improvements to services most commonly cited are that ‘the
service they received felt underfunded, that they didn’t get enough time with the service providers
and the service was too difficult to access’. 354
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Letter from Victoria Legal Aid regarding VLA Chambers business case and operation (19 May 2016), 9.
Victoria Legal Aid, ‘Section 29A Panels Conditions’, viewed 28 June 2016,
www.legalaid.vic.gov.au/information-for-lawyers/doing-legal-aid-work/panels/section-29a-panels-conditions.
350 Stakeholder meeting, 17 February 2016.
351 Submission 67, Victoria Legal Aid, 70.
352 Victoria Legal Aid, Section 29A Panels Deed, Schedule 3: Quality Audits Terms and Conditions (2015).
353 Colmar Brunton, Victoria Legal Aid: Client Satisfaction Survey 2015 (2015), iii.
354 As above, v.
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As one commentator observes, client feedback is limited as a quality measure, because the
community member who is a recipient of legal assistance services is generally not an informed
consumer:
Legal aid clients generally do not possess accurate information about the quality of services
lawyers provide. They are sometimes guided by the recommendations of others (who may be
misinformed) or they may select a firm on the basis of its location near their home or
workplace. Reliance is also placed on the fact that lawyers are qualified to practice law and
assumed to have the expertise necessary to competently handle any legal problem.
Commissions are often in little better position to judge the competence of private lawyers to
handle particular types of cases, although the development of specialisation schemes
provides a basis for judging competence in some areas of practice.355

The Review notes that England and Wales,356 New Zealand,357 and Scotland358 have taken steps
to include a peer review model in their quality assurance frameworks. These reviews also focus
on a file review, but the credibility that peer review brings to the legal sector has been raised as
an issue worthy of Victoria Legal Aid’s consideration.
In England and Wales, for example, there are two sets of review criteria, one for civil and one for
criminal law matters. They were developed in consultation with the peer reviewers, the Law
Society and the non-for-profit sector.359 They are designed to evaluate the quality of the
information gained from the client and other sources, the advice given based on that information,
and the steps taken following that advice.360 The criteria relate to:


the file – in criminal matters, questions like ‘how appropriate was the level of information
recorded at the investigation stage and post-charge?’ will be asked;361



communication with the client – for example, how well did the adviser understand the
client’s problem and how effective were the adviser’s client-handling skills?;362



the advice provided – for example, how appropriate was advice on plea? 363 How
comprehensive was the advice?;364



the work/assistance – for example, how effective was the work done in achieving the
client’s (reasonable) objectives?365 How appropriate was any further fact-finding or other
work that was carried out?;366 and



efficiency – for example, throughout the file, how effectively did the organisation use
resources (including experts)?367
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Andrew Crockett, Cost Comparison Project: Final Report (1995), 23–24.
Legal Aid Agency (United Kingdom), ‘Legal Aid Providers: What to Expect from the LAA Audit Process,
Including Peer Review and Contract Compliance Audit Details’, viewed 28 June 2016,
www.gov.uk/guidance/legal-aid-agency-audits.
357 Legal Services Act 2011 (NZ) sections 74–83; see Dame Margaret Bazley, Transforming the Legal Aid
System: Final Report and Recommendations (2009).
358 Scottish Legal Aid Board, Guidelines on the Application of the Criminal Quality Assurance Scheme
(2016).
359 Legal Aid Agency (United Kingdom), Independent Peer Review Process Document (2016), [2.12].
360 As above, [6.8].
361 As above, Appendix 1D Peer Review Criteria – Criminal Files, 42.
362 As above, Appendix 1A Peer Review Criteria – Civil Files, 36.
363 As above, Appendix 1D Peer Review Criteria – Criminal Files, 42.
364 As above, Appendix 1A Peer Review Criteria – Civil Files, 36.
365 As above, Appendix 1D Peer Review Criteria – Criminal Files, 43.
366 Legal Aid Agency (United Kingdom), Independent Peer Review Process Document (2016), Appendix 1A
Peer Review Criteria – Civil Files, 36.
367 Legal Aid Agency (United Kingdom), Independent Peer Review Process Document (April 2016),
Appendix 1D Peer Review Criteria – Criminal Files, 43.
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In New Zealand, the Ministry of Justice monitors performance of legal aid providers from a range
of perspectives368 including through audits,369 court observation, client feedback and a
peer-review process.370 Where the Ministry finds that a legal aid provider is not compliant, the
Ministry may refer the matter to the audit process, or performance review process. Applications
for re-approval take into account audit or peer-review reports, complaints, and performance
investigations.
It is noteworthy that a 360-degree perspective on performance has been applied by way of
feedback to judicial officers in Victoria. The Judicial College of Victoria has developed a
Framework of Judicial Abilities and Qualities that defines the standards and expectations of a
Victorian judicial officer, and in 2007 introduced a 360-degree feedback survey for judicial officers
to obtain feedback in a confidential way. 371

5.5 Accountability for use of public funds
As a publicly funded entity, Victoria Legal Aid is concerned with creating public value.
The concept of public value can be difficult to assess, but, on some views, must be tested against
criteria such as cost, quality, and outcomes in order to demonstrate that public value has, in fact,
been created.372 What is more, Victoria Legal Aid’s statutory duty to ‘ensure that legal aid is
provided in the most effective, efficient and economic manner and in a manner which dispels fear
and distrust’373 suggests that the organisation is not only required to demonstrate that it creates
value, but that it maximises the value provided in exchange for public money.
The Victorian Government Purchasing Board sets the policies that govern procurement of
non-construction goods and services across all Victorian Government departments and some
public bodies to ensure that they can demonstrate value for money in purchasing. Victoria Legal
Aid is not mandated to comply with these policies, however, all Victorian public entities are
encouraged to apply best practice procurement policies and processes.
When applying Victorian Government Purchasing Board policies, departments must ensure that
all procurement activity meets the following objectives:

368



value for money – a balanced judgement of a range of financial and non-financial factors,
taking into account the mix of quality, cost and resources; fitness for purpose; total cost of
ownership; and risk;



accountability – the accountable officer has the flexibility to conduct procurement activities
using appropriate capability to provide value for money outcomes;



probity – high standards of behaviour and actions in the conduct of procurement
processes – equality, confidentiality, avoiding conflicts of interest, and consumer/supplier
confidence in the integrity of government procurement processes; and



scalability – the relationship between the complexity of a procurement project and the
capability of the organisation to conduct it to achieve good procurement outcomes.

Legal Services Act 2011 (NZ) section 88.
Legal Services Act 2011 (NZ) section 91.
370 Ministry of Justice (New Zealand), Legal Aid Factsheet for Legal Professionals (2010), 3.
371 Judicial College of Victoria, Annual Report 2008–09 (2009), 30.
372 Mark Moore, Creating Public Value: Strategic Management in Government (Harvard University Press,
1995), 28–29.
373 Legal Aid Act 1978 (Vic) section 7(1).
369
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5.5.1

Reporting

Some of Victoria Legal Aid’s reporting limitations are identified in the two reports from the
Victorian Auditor-General’s Office, Access to Legal Aid and Public Sector Performance
Measurement and Reporting.
The Access to Legal Aid report identifies weaknesses in Victoria Legal Aid’s performance
monitoring framework and performance measures, resulting in limitations in establishing the
extent to which Victoria Legal Aid provides services effectively, efficiently and economically. As a
result, substantive data on whether Victoria Legal Aid was achieving its statutory objectives were
limited.
The Auditor-General recommended that Victoria Legal Aid review its performance monitoring
framework with a view to:


developing specific performance measures relating to its statutory objectives and
strategic plan objectives;



clearly linking business plan performance measures to its objectives and key directions;
and



developing targets to report against, and including that data in its annual report.374

Victoria Legal Aid does not currently report at regular intervals (such as quarterly) in relation to
organisational or service level performance. Current public reporting around organisational
performance is generally limited to the annual report.
Quarterly reporting takes places in other areas of government, for example, the Crime Statistics
Agency releases data on a quarterly basis, Ambulance Victoria releases response time
performance data quarterly, and TAFEs report on their financial situation quarterly to the
Department of Education and Training.375
Other jurisdictions have also adopted quarterly reporting. Following an audit by the
Auditor-General of Ontario in 2011, Legal Aid Ontario started to produce quarterly performance
overview reports that include updates on the organisation’s financial position, client services,
the number of legal aid certificates, and payments to private lawyers. These reports are publicly
available on the agency’s website.376
More regular release of information is also consistent with broader moves across government to
open data. For example, the Transparency in Government Bill 2015 proposes a requirement of
quarterly reporting for a variety of health and emergency services metrics.377 On introduction of
the Bill, the Government stated that ‘Victorians have a right to clearly understand the performance
of these services, and have a right to do so without having to go through a Freedom of
Information process to access this information’. 378 Data.vic.gov.au also provides a platform for
Victorian Government departments and agencies to provide open data sets.

Victorian Auditor-General’s Office, Access to Legal Aid (2014), 20.
Crime Statistics Agency, ‘Historical Crime Data’, viewed 30 June 2016,
www.crimestatistics.vic.gov.au/crime-statistics/historical-crime-data; Ambulance Victoria, ‘Our Performance’,
viewed 15 August 2016, http://ambulance.vic.gov.au/about-us/our-performance/; Victoria Technical and
Further Education, ‘Strategic planning guidelines – TAFE Institutes’, viewed 30 June 2016,
www.education.vic.gov.au/Documents/about/department/legislation/strategicplanningtafe.DOCX.
376 Note that at the time of writing neither the Annual Report 2014–15 nor the quarterly reports for 2015–16
were on the website.
377 Transparency in Government Bill 2015 (Vic) Part 3, Division 2.
378 Victoria, Parliamentary Debates, Legislative Assembly (10 December 2015), 5535 (Ms Allan, Minister for
Public Transport).
374
375
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The Commonwealth Government’s Bureau of Communications Research highlights that:
Benefits derived from open government data are wide-ranging and include both direct and
indirect benefits. For governments, opening data to the public contributes to improvements in
operational efficiency (and eventually, savings in overhead expenses) and improved
engagement with stakeholders. In the private sector, companies utilising government data to
create a new product or improved services are driving business growth and innovation. For
citizens and communities, seeing and using government data that matter to them enhances
engagement and promotes choice and informed decision-making.379

The Review notes that in its Strategy for 2015–18 Victoria Legal Aid commits to making
appropriate and de-identified data available to research institutions to ensure policy and service
decisions are evidence-based.380

5.5.2

Reporting on outcomes versus outputs

There is general agreement across government and within the legal assistance sector on the
need to measure ‘outcomes’ rather than simply relying on counting outputs (such as number of
legal advices or grants of legal assistance). ‘Outcomes’ are targeted to the impact of the services
provided, which should also include a greater use of case studies (both from the in-house practice
and private practitioners) to demonstrate progress and/or achievement against the agreed set of
outcomes. Reporting on both outputs and outcomes is important – the different measures serve
different purposes.
The Review recognises that ‘outcomes’ measures can be challenging to develop and monitor,
and that the Victorian Government is in the early stages of developing outcomes across
departments. The Review further recognises that much of the Victoria Legal Aid service level
performance reporting required by government is currently focused on outputs, with limited or no
linkage to business outcomes or overarching objectives.
In 2011 Dr Liz Curran undertook a significant research project for the Legal Aid Commission of
the Australian Capital Territory381 on measuring the quality and outcomes of legal services.
The final report, We Can See There’s Light at the End of the Tunnel Now: Demonstrating and
Ensuring Quality Services to Clients, acknowledges the difficulties and challenges of measuring
results based on outcomes due to working with disadvantaged and vulnerable clients and the
unpredictable nature of service provision.
The project involved a number of stages, commencing with consultation and focus groups with
agency staff. Information gathered through these forums informed the development of ‘snapshot’
data collection through the use of surveys, feedback, and case studies engaging clients, lawyers,
and stakeholders. A critical element to the research project was ensuring that the approach to
gathering information and data was such that it did not impose a burden on the organisation and
did not divert essential resources away from providing services.
Curran’s research identifies 11 legal assistance outcomes and indicators of how these might be
measured.382 Twenty-three case studies are analysed against the 11 outcomes and the service
qualities demonstrated by the outcomes identified. This information is then verified against client
and stakeholder surveys.

379

Department of Communications and the Arts (Commonwealth), Open Government Data and Why it
Matters: A Critical Review of Studies on the Economic Impact of Open Government Data (2016), 2.
380 Victoria Legal Aid, Making a Difference: Strategy 2015–2018 (2015), 9.
381 Liz Curran and Andrew Crockett, Measuring Legal Services: A Practical Methodology for Measuring the
Quality and Outcomes of Legal Assistance Services (2013).
382 Further details on the methodology, findings and results of the research can be found in the final report:
Liz Curran, We Can See There’s Light at the End of the Tunnel Now: Demonstrating and Ensuring Quality
Services to Clients (2012).

372

Chapter 6 Legal assistance for Victorians most in need
The Victorian Auditor-General’s Office’s audit into Public Sector Performance in October 2014
identified better practice for performance measuring and reporting in Western Australia, with a
greater focus on outcomes rather than relying only on output measures. 383 The Department of the
Attorney-General’s Annual Report 2014–15 (Western Australia)384 dedicates a section to its
outcome based management structure, listing five outcomes against the whole-of-government
goal and against its portfolio areas. Key effectiveness indicators against each outcome are also
detailed, including commentary for each indicator explaining:


what the indicator measures;



how the indicator is calculated; and



what the indicator shows.

Legal Aid Western Australia is only partly funded by the department and prepares its own
separate annual report, including reporting against their specific outcome and key performance
indicators. While the indicators are not as detailed as those in the department’s report, the
framework clearly articulates Key Effectiveness Indicators and Key Efficiency Indicators which are
reported against annually.385

5.5.3

Benchmarking

Benchmarking is an accountability tool used by a number of service sectors. The Department of
Treasury and Finance observes that value for money:
is the achievement of a desired procurement outcome at the best possible price – not
necessarily the lowest price – based on a balanced judgement of financial and non-financial
factors relevant to procurement.
It is a common, internationally recognised test for benchmarking expenditure to achieve policy
objectives. It supports the concept that better outcomes can be achieved when resources are
used more efficiently, and are procured in a more competitive market. 386

Victoria Legal Aid undertakes performance benchmarking with other Australian legal aid offices.
The benchmarking activity compares performance across six measures relating to grants
management. The measures include two relating to timeliness of processing and deciding on
applications, two relating to the review of legal aid refusals, one on the payment of accounts, and
one relating to the ratio of administrative costs and purchasing of legal aid costs. 387
In its 2014 report on Access to Legal Aid, the Victorian Auditor-General’s Office states that
Victoria Legal Aid’s benchmarking is ‘limited by different jurisdictions using different targets for the
same measure, which reduces the usefulness of comparing performance’. 388
The Victorian Auditor-General’s Office recommends that Victoria Legal Aid review its performance
monitoring framework with a view to ‘developing targets to report against, and including that data
in its annual report’.389
In respect of administrative costs, some legal aid commissions conduct benchmarking of the ratio
of total grants administrative costs to the cost of purchasing legal representation under all grants
of aid, that is, private practitioner expenditure and the notional income of the in-house practice
devoted to cost. However, this information is currently of limited use due to inconsistent and
incomplete reporting.

Victorian Auditor-General’s Office, Public Sector Performance Measuring and Reporting (2014), ix.
Department of the Attorney-General (Western Australia), Annual Report 2014–15 (2015), 10, 117.
385 Legal Aid Western Australia, Annual Report 2014–15 (2015), 18–19, 33–34.
386 Department of Treasury and Finance (Victoria), Achieving Value for Money: Procurement Guide, 1.
387 Victorian Auditor-General’s Office, Access to legal aid (2014), 20.
388 As above.
389 As above.
383
384
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5.5.4

Strategic advocacy

Victoria Legal Aid considers that undertaking strategic advocacy falls within its statutory
objectives, to ‘seek innovative means of providing legal assistance to reduce the need for
individual legal services ... [and] to provide the community with improved access to justice and
legal remedies’.390 It submits that pursuing these objectives has a positive flow-on effect for
meeting other objectives, including to provide legal assistance in the most effective, efficient, and
economic manner.391 The Federation of Community Legal Centres notes that systemic work can
prevent legal or social problems in the future and ‘usually creates broader cost savings and social
benefits well beyond future savings to legal assistance services’. 392
The Review heard perspectives that some of the work undertaken by Victoria Legal Aid goes
beyond its functions and role, which some in the legal sector think should focus exclusively on
individual case work.393
The Productivity Commission recommends that governments ‘provide funding for strategic
advocacy and law reform activities that seek to identify and remedy systemic issues and so
reduce demand for frontline services’.394 It states:
While duty lawyer services, mediation and litigation or casework focus on meeting the needs
of individuals, [legal aid commissions] and [community legal centres] also provide services that
seek to address the needs of entire groups within the community. They do so by identifying
and acting on systemic issues. This can take the form of strategic advocacy, law reform
activities and public interest litigation.
…
Strategic advocacy, law reform and public interest litigation are areas where there are few
incentives for private lawyers to act. Private lawyers are focused mainly on achieving
outcomes for individual clients. They are less interested in achieving broad-based reforms that
could result in positive outcomes for the wider community. There are good reasons for this.
Where individuals are the principal beneficiaries of services, private lawyers can charge for the
work that they undertake. But lawyers are unlikely to be able to charge for work that benefits
the entire community … Legal assistance lawyers, on the other hand, are uniquely placed to
identify systemic issues, particularly those affecting disadvantaged Australians …395

Victoria Legal Aid’s decisions about which cases and arguments to fund under its public interest
and strategic litigation guideline have at times been the subject of criticism by stakeholders.
For example, in Magee v Delaney, a strategic litigation case brought by Victoria Legal Aid about
freedom of expression, Justice Kyriou observes that the submissions on the Charter ‘were devoid
of merit and lacked proper perspective’.396
The strategic litigation undertaken by Victoria Legal Aid is also the subject of positive feedback.
For example:


390

In 2015, Victoria Legal Aid successfully challenged the blanket exclusion of mental illness
under many insurance policies through the case of Ms Ingram. The Victorian
Administrative and Appeals Tribunal found that Ms Ingram’s insurance provider had
unlawfully discriminated against her ‘on the basis of her disability, namely a mental
illness, contrary to the Equal Opportunity Act 2010’.397 Victoria Legal Aid submitted that
Ms Ingram’s case ‘highlighted the deficiencies in the current legislation, which impacts on
a large group of people in addition to Ms Ingram’.398

Victoria Legal Aid, Annual Report 2014–15 (2015), 27; see Legal Aid Act 1978 (Vic) sections
4(c) and 4(d).
391 Submission 67, Victoria Legal Aid, 20.
392 Submission 69, Federation of Community Legal Centres, 8.
393 Stakeholder meeting, 18 February 2016.
394 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 713,
Recommendation 21.1.
395 As above, 708.
396 Magee v Delaney [2012] VSC 419. See also Submission 3, Michael de Young, 7.
397 Submission 67, Victoria Legal Aid, 21.
398 As above.
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Victoria Legal Aid undertook strategic litigation in the matters of Taha and Brookes after
duty lawyers observed repeated cases where magistrates’ applications of automatic
formulas meant vulnerable people faced imprisonment because they were unable to pay
fines for minor offences.399 Mr Taha had an intellectual disability and had incurred fines for
minor offences like public transport infringements and riding a bicycle without a helmet.
Ms Brookes was a survivor of family violence and had a mental illness. She was arrested
because of unpaid fines for using a toll road without registering to pay those tolls, many of
which were incurred when her former partner used her vehicle.
In response to Victoria Legal Aid’s strategic litigation, the Supreme Court of Victoria and
the Court of Appeal ruled that a magistrate has a duty to inquire as to the existence of
special circumstances (such as disability) of an infringement offender before making an
adverse order against them.400 The Parliament also amended the relevant legislation. 401
Victoria Legal Aid’s advocacy was complemented by its contribution to the Victorian
Sentencing Advisory Council’s review of the use of fines in sentencing and subsequent
legislative reforms.402



In 2011–12, Victoria Legal Aid co-ordinated representation for a number of people
accused of people smuggling, some of whom claimed to be minors. These matters
involved contested evidence (including about scientific processes to estimate age) and
questions of law. Without Victoria Legal Aid’s intervention, it is unlikely these individuals
would have been able to obtain the necessary evidence or identify the relevant legal
arguments which led to many charges being dropped.403 Victoria Legal Aid also
contributed its perspectives from this engagement to inquiries conducted by both the
Commonwealth’s Senate Legal and Constitutional Affairs Legislation Committee and the
Australian Human Rights Commission.404

In 2012, Victoria Legal Aid established its Strategic Advocacy Advisory Group to co-ordinate and
monitor this work throughout the organisation. 405 In terms of opportunities for more co-ordinated
work in strategic advocacy, Victoria Legal Aid states that:
While [Victoria Legal Aid] is becoming more skilled in identifying strategic advocacy
opportunities and responding, in a re-designed legal sector, there would be more shared
strategic advocacy, and more comprehensive means to identify strategic advocacy issues
across the sector, while maintaining diversity in approaches to strategic advocacy.406

The Review heard from some stakeholders that Victoria Legal Aid’s participation in forums within
the legal sector, which aim to enhance collaboration on policy submissions, has declined in recent
years and has potentially resulted in the duplication of policy work.407

399

Victorian Toll & Anor v Taha & Anor; State of Victoria v Brookes & Anor [2013] VSCA 37 at [5]–[10],
[37]–[44].
400 Victorian Toll & Anor v Taha & Anor; State of Victoria v Brookes & Anor [2013] VSCA 37 at [266]–[269].
401 Fines Reform Act 2015 (Vic).
402 Bevan Warner, ‘Maximising Value Through Strategic Advocacy’, UCL International Conference on Access
to Justice and Legal Services (2014), 8; Fines Reform Act 2014 (Vic).
403 Victoria Legal Aid, ‘Victoria Legal Aid Wins Bid to Have 15-Year-Old Boy Accused of People Smuggling
Returned Home to Indonesia’, viewed 29 July 2016, www.legalaid.vic.gov.au/about-us/news/victoria-legalaid-wins-bid-to-have-15-year-old-boy-accused-of-people-smuggling-returned-home-to;
Victoria Legal Aid, ‘Victoria Legal Aid Raises Important Legal Questions in First People Smuggling Trials of
Boat Crew in Victoria’, viewed 29 July 2016, www.legalaid.vic.gov.au/about-us/news/victoria-legal-aid-raisesimportant-legal-questions-in-first-people-smuggling-trials.
404 Victoria Legal Aid, Submission 13 to the Australian Human Rights Commission, Inquiry into the Treatment
of Individuals Suspected of People Smuggling Offences Who Say They Are Children (31 January 2012);
Victoria Legal Aid, Submission 16 to the Senate Legal and Constitutional Affairs Legislation Committee,
Inquiry into the Deterring People Smuggling Bill 2011 (2011).
405 Bevan Warner, ‘Maximising Value Through Strategic Advocacy’, UCL International Conference on Access
to Justice and Legal Services (2014), 8; Fines Reform Act 2014 (Vic).
406 Victoria Legal Aid, Strategy Project Working Group: Legal Assistance Sector – Discussion paper
(2014), 11.
407 Stakeholder meeting, 18 February 2016.
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5.6 Criminal procedure and court practice
The Review also heard concerns that aspects of criminal procedure and court processes can
contribute to the inefficient use of legal assistance time. Examples of court processes included:


some Magistrates’ Courts listing all matters for 9.30am, leading to some lawyers waiting
and under-utilised for large parts of the morning;



some magistrates not having sufficient information about the matters before them that
day, leading to on the spot case management;



some magistrates calling parties in negotiations back in for updates before defence and
the prosecution are able to begin discussions;



magistrates refusing adjournments on the papers by consent after the first
adjournment.408

That said, a number of positive changes have occurred to practices at the courts, such as the use
of a Post-Committal Directions Hearing in the Supreme Court to assist with stronger case
management, and the Simplification of Jury Directions Project, which sought to reduce the risk of
confusion as a result of complex rules about jury directions. 409
The Review also heard observations about potential criminal procedure reforms that could lead to
the more efficient use of legal assistance resources. For example, a number of those consulted
questioned whether committal proceedings were necessary in all cases in which they are used.
This idea would arguably reduce the demand for legal assistance, including in circumstances
where an accused person with financial means exhausted those means pre-trial and
consequently require legal assistance for their trial.

5.7 Demand for legal assistance services
Victoria Legal Aid is experiencing high levels of growth in demand for its services. This is a result
of population growth, socio-economic and demographic factors as well as the success of
Commonwealth and State Government initiatives aiming to make the community safer, eliminate
family violence and protect children.
It is not just aggregate demand growth that is placing pressure on Victoria Legal Aid’s budget,
but also shifts in demand towards the higher-cost sub-programs. There have been sharp rises in
demand occurring in indictable crime and child protection. Demand increases in indictable crime
case work are particularly significant in cost terms, as this is by far Victoria Legal Aid’s most
expensive service.
Clients are also presenting increasingly complex and multiple legal matters, which increase the
time and effort per client.
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Stakeholder meetings, 17 February 2016, 18 February 2016.
Supreme Court of Victoria, ‘Post-committals directions hearings’, viewed 26 August 2016,
http://www.supremecourt.vic.gov.au/home/law+and+practice/areas+of+the+court/criminal+division/postcommittal+directions+hearings; Supreme Court of Victoria, 'Simplifying Jury Directions Project (Weinberg
Report' (3 October 2012) [media release], viewed 26 August 2016,
http://www.supremecourt.vic.gov.au/home/contact+us/media+centre/media+releases/media+release++simplifying+jury+directions+project+(weinberg+report). The Simplification of Jury Directions Project
involved input from the Judicial College of Victoria (including collaboration between judges of the Supreme
and County Courts) together with the Department of Justice (Victoria, as it then was).
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5.7.1

Measuring demand

The number of services provided by a legal service provider is not an adequate proxy for
measuring demand, as it does not consider how many members of the community are in need of
a legal service but cannot access that service. For example, the level of unmet demand for grants
of legal assistance is difficult to estimate. The Productivity Commission notes that:
even where information is available on the rates at which legal aid providers turn away clients,
this offers little insight into the extent of existing service gaps – it captures clients who are
denied assistance because they lack a meritorious claim, and fails to capture those who are
discouraged from applying for assistance in the first place.410

Data from Victoria Legal Aid tend to support this proposition: approval rates for grants of legal
assistance have been between 90 per cent and 93 per cent over the last five years, with
application numbers generally tracking with approvals. This pattern suggests that tightening of
eligibility criteria does not decrease approval rates, but rather that applications tend to be
self-selecting and respond to changes in eligibility, often on the advice of a lawyer. Therefore, the
level of applications declined is not a good indicator of unmet demand.
Figure 6.28 below shows that the number of applications for grants of legal assistance and the
number of applications approved, have risen and fallen in the same proportions between ––10
and 2014–15.
Figure 6.28: Grants of legal assistance (applied and approved)
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016.

As discussed in Chapter 1 Understanding legal needs, the Productivity Commission concludes
that ‘[t]here is strong, qualitative evidence to indicate that there is unmet legal need in several
different areas of law and amongst different groups of society’. 411 It estimates that more than
15 per cent of Australians have some form of unmet legal need that relates to a dispute which has
a moderate or severe impact on everyday life. The Commission recognises that attempting to
quantify unmet legal need is ‘difficult and necessarily involves contestable methodological
judgments’ and that ‘Australian data has not been collected with the express purpose of
measuring unmet legal need’.412

410

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 738.
As above, 98.
412 As above, 107, Finding 2.1; the Productivity Commission also acknowledges that some bodies had
objected to the methodology it adopted (bodies included the Law Council of Australia and the Law and
Justice Foundation of New South Wales).
411
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Using the Productivity Commission’s estimates is difficult in the context of unmet need for
government-funded legal assistance services. While cost is a factor, the Productivity Commission
also considers stress, time, and uncertainty of what to do as reasons why legal needs are unmet.
Government-funded legal assistance services are intended for disadvantaged people with limited
means to pay for legal services. The Productivity Commission’s estimates of unmet legal needs
do not distinguish between those who are disadvantaged with limited means to pay for legal
services and those who choose not to take action for other reasons.
In Chapter 1 Understanding legal needs, the Review recommends that the Victoria Law
Foundation’s capacity for data analysis, research, and evaluation on access to justice, legal
assistance, and civil justice issues be enhanced. If this recommendation is implemented, the
understanding of unmet legal needs in Victoria will improve.
In the absence of such an understanding, the Review considers potential proxies for demand for
legal assistance, for example, data from the Crime Statistics Agency in relation to criminal
offences and family incidents,413 as shown in Figures 6.29 and 6.30. These events provide
information about the level of activity in criminal and family law and, consequently, the likely
down-stream impacts on the legal sector from police, through to prosecutions, legal needs, courts
and corrections.
Not all of these events would warrant legal assistance, and it is not possible to quantify the
correlation with any precision, especially as the level of unmet demand is unknown in the first
place. However, the overall trends are useful to consider. In each year between 2010–11 and
2014–15, grants of legal assistance across both criminal and family law programs fell at average
rates of 6 and 2.9 per cent respectively. Yet, in the same period, the numbers of offences and
family incidents recorded by Victoria Police each increased at average annual rates of
5.6 per cent414 and 15 per cent.415 Because the upwards trend of incidents is not matched by a
similar upward trend in legal assistance, these proxies indicate that the gap between community
need and service levels is likely to be widening.

A ‘family incident’ is an incident attended by the Victoria Police where a Victoria Police Risk Assessment
and Risk Management Report was completed and recorded on Victoria Police’s database known as the Law
Enforcement Assistance Program.
414 Crime Statistics Agency, ‘3. Recorded Offences’, Crime Statistics Victoria Year Ending 30 June 2015, 18.
415 Crime Statistics Agency, ‘6. Family Incidents’, Crime Statistics Victoria Year Ending 30 June 2015, 31.
413
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Figure 6.29: Growth rates of grants of legal assistance in the criminal law program
compared with offence rates (cumulative growth)
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016, and
Crime Statistics Agency, ‘3. Recorded Offences’, Crime Statistics Victoria Year Ending 30 June 2015, 18.

Figure 6.30: Growth rates of grants of legal assistance in the family law program compared
with family incidence rates
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Source: Information provided by Victoria Legal Aid to the Access to Justice Review, January 2016, and
Crime Statistics Agency, ‘6. Family Incidents’, Crime Statistics Victoria Year Ending 30 June 2015, 31.

There is no common underlying driver that can be used as a proxy of demand for legal needs in
civil disputes, however general population growth can be expected to be a factor (but not the only
factor) in increasing the number of disputes.
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5.7.2

Victoria Legal Aid’s service trends

Grants of legal assistance have grown at a relatively flat average annual rate of 0.5 per cent since
1999 (from 34,743 in 1998–99 to an estimated 38,119 in 2015–16),416 but that period has
included significant fluctuations, with reasonable increases followed by sharp decreases. For
example, there was a significant drop in the number of grants from 2011–12 to 2013–14,
reflecting the tightening of the eligibility criteria during 2012–13, (see section 3.2.4) with the effect
of this fully realised in 2013–14 and most strongly felt in the sub-program of summary crime. In
the same period, Victoria’s population experienced an average annual growth rate of
1.6 per cent.417
The non-linear growth in the number of grants of legal assistance reflects the need for Victoria
Legal Aid to manage eligibility for its services to ensure its financial sustainability in the face of
growing demand. The data show that there is underlying upward pressure on grants of legal aid.
Thus, grants of legal assistance will drift upwards within the existing guidelines due to the
underlying demand drivers such as population growth, socio-economic and demographic factors,
and government policies to make the community safer. In the absence of additional funding,
Victoria Legal Aid will need to tighten eligibility criteria to continually maintain financial
sustainability.
Overall, Victoria Legal Aid duty lawyer services have grown at an average rate of 4.8 per cent
per year over the period 1998–99 to 2014–15. Growth between 2009–10 and 2014–15 was flat on
average, masking a significant decrease of 23 per cent between 2009–10 and 2012–13, followed
by an increase in 2014–15, similar to 2009–10 levels. Victoria Legal Aid attributes the increase in
duty lawyer services to a number of external factors beyond its control, including legislative
changes in the mental health jurisdiction, increased police initiations, and an increase in family
violence and child protection matters coming before the courts. 418
Overall, Victoria Legal Aid’s minor assistance and advice sessions have fallen by an average
six per cent per year since 2010–11. Minor assistance and advice sessions fell 19 per cent from
2010–11 to 2013–14, increased by five per cent in 2014–15, but continued declining in 2015–16
by 16 per cent.

5.7.3

Influences on demand for legal assistance services

The Review heard concerns that the decisions of governments can create unplanned surges in
demand for legal assistance services, without a corresponding investment in meeting this
demand. Examples raised with the Review include the establishment of Protective Services
Officers in Victoria Police, additional police numbers, additional child protection workers, and
changes to monitoring and supervision of offenders.
At the Commonwealth level, migration and security operations are raised as areas of government
action that influence the demand for legal assistance services.
Professor Mary Anne Noone observes in her submission that:
Unremarkably, increased demand for legal aid can be directly related to shifts in government
policy. There are multiple government policies relating to social security, immigration,
employment, family and crime that impact on the demand for legal aid services. 419

416

At the time of preparing this Review.
Based on the Victorian population figures for Victoria in June 1999 (4,712,200) and December 2015
(5,966,400): Australian Bureau of Statistics, 3235.2 Population by age and sex: Victoria (1999);
Australian Bureau of Statistics, 3101.0 Australian demographic statistics, Dec 2015, viewed 13 July 2015,
http://www.abs.gov.au/ausstats/abs@.nsf/mf/3101.0.
418 Victoria Legal Aid, Annual Report 2014–15 (2015), 21.
419 Submission 14, Professor Mary Ann Noone, 6.
417
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Following the Commonwealth Government’s defunding of the limited forms of legal assistance
previously available to asylum seekers who arrived in Australia by boat, demand for free legal
assistance from the existing services in Victoria has grown. 420 In the period from April 2010,
Victoria has become home to more migrants (including refugees) per capita than any other state
in Australia.421
The National Disability Insurance Scheme also introduces a potential new driver of demand for
legal assistance services.
As outlined in Chapter 1 Understanding legal needs, people with disabilities commonly
experience legal problems.422 The provision of services for some types of disabilities can raise
legal problems in itself.423 People with disabilities also face a number of barriers to accessing the
justice system, including a lack of financial resources to access legal advice, and accessibility
barriers in the system.424 The National Disability Insurance Scheme introduces a ‘consumerdirected care model’ to provide services in a way that will ‘support the independence and social
and economic participation of people with disability’ in Australian society. 425 While it is too soon to
determine what the extent of demand on existing legal assistance service providers will be as a
result of this Scheme, it is clear that there will be at least two categories of legal needs which are
likely to flow from this model:


legal needs of participants and prospective participants to seek review of decisions made
under the National Disability Insurance Scheme Act 2013 (Cth), for which the Act does
not permit funding of legal assistance;426 and



legal needs of participants in disputes with service providers.

Currently, Victoria Legal Aid, and other legal aid commissions, are funded by the Commonwealth
Department of Social Services to provide legal assistance in novel or complex cases seeking
review of decisions made by the National Disability Insurance Agency. At this stage, there is no
guarantee this funding will continue beyond the 12-month commitment due to expire at the end of
the financial year in 2017.427 Legal assistance service providers anticipate that demands on their
existing services will increase as a result of the Scheme, and are preparing for this demand even
without additional funding. For example, a resource published by community legal centres for
people accessing or attempting to access the Scheme states:
Independent advocacy is not usually funded as part of your [National Disability Insurance
Scheme] plan. However, there are many advocacy organisations that receive some funding
from other government programs and can therefore provide you with free advocacy.
Community Legal Centres and disability advocacy organisations are usually free. If you want
help from a private lawyer this may cost a lot of money; however, you may be eligible for Legal
Aid. It is always a good idea to first check with a Community Legal Centre or a disability
advocacy organisation to find out just what options you have in getting legal advice if you need
it.428

420

Submission 59, Law Institute of Victoria, 128–130; Submission 63, Justice Connect, 45–6.
Department of Social Services (Commonwealth), Settlement Monthly Reports: Settlers by Migration
Stream and State of Residence (2015). Per capita calculations used State population figures as at
31 December 2015: Australian Bureau of Statistics, 3101.0 Australian Demographic Statistics, Dec 2015,
viewed 13 July 2015, www.abs.gov.au/ausstats/abs@.nsf/mf/3101.0.
422 Christine Coumarelos, Deborah Macourt, Julie People, Hugh M McDonald, Zhigang Wei, Reiny Iriana,
and Stephanie Ramsey, Legal Australia-Wide Survey: Legal Need in Victoria (Law and Justice Foundation of
New South Wales, 2012), 76–77.
423 Christine Coumarelos and Zhigang Wei, The Legal Needs of People with Different Types of Chronic
Illness or Disability (Law and Justice Foundation of New South Wales, 2009).
424 Submission 48, Victorian Council of Social Service.
425 National Disability Insurance Scheme Act 2013 (Cth) section 3(1)(c).
426 National Disability Insurance Scheme Act 2013 (Cth) sections 99 and 200A.
427 National Legal Aid, Review of the National Disability Advocacy Program (2016) 2.
428 NDIS Rights website, ‘Advocacy’ [fact sheet], viewed 11 July 2016, http://ndisrights.org.au/factsheet/advocacy/. NDIS Rights is a joint initiative of Fitzroy Legal Service, Hobart Community Legal Service
and Redfern Legal Centre.
421
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Professor Mary Anne Noone submits that:
No allowance is made by government for the ‘downstream’ impact of these policy changes on
demand for legal aid services. Despite the recognition of the need for impact statements in
many other areas of policy development, it is still not standard to conduct impact statements
when formulating government justice sector policy.429

Victoria Legal Aid submits that:
The effectiveness and efficiency of legal assistance services is significantly constrained by
other parts of the justice system. The actions or inaction of other parts of government and the
wider justice system often impedes the legal assistance sector’s ability to deliver services in
the most effective and efficient way.
…
[Victoria Legal Aid] is required to manage a fixed fund in an environment where demand is not
static and can be difficult to predict. However, this task is made more difficult by the lack of
assessment by both State and Commonwealth Governments into the impacts of policy or
legislative change on the delivery of legal assistance services.430

A number of submissions call for the government to measure the impact of its decisions on legal
aid, such as through the introduction of a justice impact assessment. 431
In the United Kingdom, a Justice Impact Test is applied to consider the impact of government
policy on the justice system, including prosecuting bodies, legal aid, courts and tribunals, and
prisons.432
One UK commentator also suggests that a ‘polluter pays’ system should be applied to funding of
legal aid:
There is also wide support for incentivising departments of state to get their decision-making
process right the first time. Charging them for funding advice services is a key component of
this. Any ‘polluter pays’ policy should be linked to the systems thinking approach … which
ensures that repeated mistakes are rectified through appropriate feedback from advice
services.
…
One area of SWL [South West London] in which polluter pays is firmly established as a system
of funding advice services is in money/debt advice. A levy on the financial services industry
raises just over £80 million which funds the Money Advice Service (MAS). However, only
£30 million of this cash goes into frontline services the rest is spent on financial capability
education.433

The Federation of Community Legal Centres submits that demand pressures can also be moved
around the system in other ways. Demands on community legal centres change, for example,
when Victoria Legal Aid changes its guidelines to limit eligibility for legal assistance. That demand
can then be displaced, with pressures on community legal centres to absorb it.434

5.7.4

Unmet legal needs

The Review heard that demand for help continues to far outweigh the supply of legal assistance
services in Victoria. As outlined in Chapter 1 Understanding legal needs, there is a paucity of
system-wide evidence about legal needs, which inhibits the capacity of legal assistance providers
and government alike to facilitate a legal assistance system which targets support at the most
vulnerable members of the Victorian community.

429

Submission 14, Professor Mary Ann Noone, 6.
Submission 67, Victoria Legal Aid, 73.
431 As above, 74, Recommendation 15; Submission 69, Federation of Community Legal Centres, 12;
Submission 14, Professor Mary Anne Noone, 7; Law Council of Australia, Justice Impact Assessments
Policy Statement (2013), 2.
432 Ministry of Justice (United Kingdom), Justice Impact Test Guidance (2010), 3.
433 Steve Hynes, Austerity Justice (Legal Action Group, 2012), 135.
434 Submission 21, Fitzroy Legal Service, 16; Submission 47, Youthlaw, 5; Submission 69, Federation of
Community Legal Centres, 19.
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However, service providers with direct experience working with community members told the
Review about areas of legal needs that are particularly acute. These include access to legal
assistance:


for the numerous and complex legal problems associated with family violence; 435



that is culturally tailored, accessible and safe for Koori people; 436



for victims of elder abuse;437



for vulnerable children and young people, particularly those who live in out-of-home care,
those involved in the youth justice system, and those experiencing family violence and
sexual abuse;438



in rural and regional areas of Victoria;



for asylum seekers;439



after a major disaster;440



for tenants;441



outside of office hours, in response to urgent matters;442



for prisoners;443



for bereaved families in coronial inquests; 444



for sex workers;445



with expertise in financial stress and debt;446



for residents in disputes with management bodies of retirement villages; and 447



in the areas of employment law;448 infringements or fines;449 family law, especially
problems that disproportionately impact disadvantaged women;450 and environmental and
planning law.451

435

For example, Submission 59, Law Institute of Victoria, 6, 8; Submission 67, Victoria Legal Aid, 16;
Submission 69, Federation of Community Legal Centres, 13.
436 Submission 59, Law Institute of Victoria, 110–16.
437 Stakeholder meeting, 20 June 2016.
438 Submission 17, Commission for Children and Young People, 2.
439 Submission 59, Law Institute of Victoria, 128–30; Submission 63, Justice Connect 45–46.
440 Input provided to the Review by a justice sector worker, 9 March 2016. See also Submission 6,
Anonymous; Submission 68, Victorian Legal Assistance Forum.
441 Submission 52, Tenants Union of Victoria, 4; Submission 63, Justice Connect, 17; Submission 66,
Eastern Community Legal Centre, 11–13. See also Eastern Community Legal Centre, Rental Stress in the
East (2015).
442 Submission 26, Merri Community Health Services, 3.
443 Submission 33, DLA Piper, 12–13; Submission 69, Federation of Community Legal Centres, 15.
444 Submission 69, Federation of Community Legal Centres, 14–15.
445 Submission 25, St Kilda Legal Service 4; Submission 77, Vixen Collective, 16–17.
446 Submission 53, Consumer Action Law Centre, 48.
447 Submission 63, Justice Connect, 31–32; Submission 57, Housing for the Aged Action Group, 5.
448 Submission 69, Federation of Community Legal Centres, 14.
449 Submission 47, Youthlaw, 3, 9, 11, 18; Submission 83, Magistrates’ Court of Victoria, 12.
450 Women’s Legal Service Victoria, Submission 33 to Productivity Commission, Inquiry into Access to
Justice Arrangements (1 November 2013), 10.
451 For instance, Submission 11, Environmental Justice Australia, 8 highlights the significant need for legal
assistance to the Latrobe Valley following the Hazelwood Mine Fire.
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a. Family violence
A number of submissions to the Royal Commission into Family Violence highlight growing
pressures on legal assistance service providers in family violence matters as one of the most
significant pressure points in the system.452 The Federation of Community Legal Centres points
out that demand was driven in part by legislative and policy changes, which in turn increased
reporting and awareness of the problem:
The Family Violence Protection Act 2008 (Vic) … provided many valuable new protections for
victims of family violence, but also increased the need for applicants to have access to legal
advice so that they could be aware of, and be able to make use of, the expanded legal
protections offered by the legislation. For example, without legal advice an applicant may be
unaware of the provisions in relation to residential tenancies, meaning, for instance, that if they
are renting, they may apply to have the lease changed. The applicant may also be unaware
that in appropriate matters they can apply for an interim victims of crime order for funds to
change locks.
Victims of family violence may also be unaware of the expanded definition of family violence in
Victorian legislation. For example, they may not know that family violence also includes where
children hear or witness the behaviour. It is vital that victims also have access to legal advice
about the family law implications of their situation.
… While the increase in demand for family violence assistance can be seen as a success of
the reforms, it places a significant burden on all parts of the integrated family violence
system.453

Research undertaken to support the Royal Commission into Family Violence finds that half of all
duty lawyer services were family violence related in 2013–14.454 Assistance from a duty lawyer at
the first mention of family violence intervention orders (generally the first time the parties come to
court) is theoretically available regardless of a party’s financial means, but funding for subsequent
representation at a contested hearing will only be available if a party meets Victoria Legal Aid’s
eligibility guidelines for grants of legal assistance. 455 In practice, access to duty lawyers is
inconsistent across Victoria, with the service available for about 44 per cent of matters at the
Melbourne Magistrates’ Court, compared with 30 per cent in areas such as Dandenong,
Frankston, Latrobe, Ringwood, and Werribee.456
Despite the fact that the number of family violence incidents recorded by police continues to rise
(see Figure 6.30) the number of grants of legal assistance in Victoria Legal Aid’s family violence
sub-program have experienced an average decrease of 5.5 per cent since 2009–10. The decline
in grants reflects attempts by Victoria Legal Aid to manage services within its budget, but the
growing number of incidents suggests that there is likely to be a widening gap between
community needs for assistance and what is available from Victoria Legal Aid.

452

Submission 67, Victoria Legal Aid, 40.
Federation of Community Legal Centres, Submission 958 to the Royal Commission into Family Violence,
14–15, 19.
454 State of Victoria, Royal Commission into Family Violence: Commissioned Research, Vol VII, Parl Paper
No 132 (2014–16): Crime Statistics Agency, ‘An Overview of Family Violence in Victoria: Findings from the
Victorian Family Violence Database 2009–10 to 2013–14’ (January 2016), 41.
455 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol III, Parl
Paper No 132 (2014–16), 147, citing Victoria Legal Aid, Submission 919.
456 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol III, Parl
Paper No 132 (2014–16), 147, citing Victoria Legal Aid, ‘Family Violence Demand: Proposal to Increase
Service Delivery’ (13 May 2015), produced by Victoria Legal Aid in response to the Commission’s notice to
produce dated 5 June 2015.
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The Federation of Community Legal Centres also states that current legal assistance services are
unable to meet demand for family violence assistance, resulting in unmet legal needs:
Forty per cent of new cases opened each year by Victorian [community legal centres] are now
family violence cases, an increase of 490 per cent in the last ten years. Over the same time
there has been a 329 per cent increase in total family violence work by [community legal
centres]. Nevertheless, many victims still cannot access legal assistance when attending court
to obtain an intervention order. In 2014–15 there were 35,691 intervention order applications
and [community legal centres] provided, at most, 9,857 duty lawyer services. Victoria Legal
Aid provided 11,273 duty lawyer services to parties in family violence intervention orders.
This means that – despite the efforts of both Victoria Legal Aid and [community legal centres]
– less than 40 per cent of parties to family violence intervention orders received a duty lawyer
service at court.457

Community legal centres express concern about their lack of capacity to offer a comprehensive
service for family violence matters:
Our duty lawyer role is extremely limited. There is no capacity to assist with ongoing
casework, follow up from court or to prepare for the next hearing. This creates unease for the
applicant and frustration for the lawyers and the court, as it is recognised that assistance
throughout the entire process would be a better legal response.
… We can’t fully advise and represent everyone who needs help – we just don’t have the
capacity. Recently there were 40 people on the list, with one duty lawyer. We only looked after
seven.
… There is a lot more pressure from the bench to resolve matters quickly – they say to the
duty lawyers ‘go out and settle this in an hour’.458

Victoria Legal Aid told the Review that its environmental scans for trends in demand for its service
identified research which shows ‘little change in attitudes towards family violence between 2009
and 2014’, which it submits is an indication that family violence rates (and resulting pressures on
legal assistance services) are unlikely to reduce in the near future.459
In rural and regional Victoria, pressures on legal assistance service providers are exacerbated by
travelling times and increased risks of conflicts of interest (because of a lack of diversity of service
providers).
Other vulnerable groups also encounter unique experiences of family violence. For example,
Koori women ‘are at a disproportionately higher risk of family violence’ 460 and there are high rates
of child removal from homes experiencing family violence.461 Ad hoc legal needs testing by the
Aboriginal Family Violence Prevention and Legal Service Victoria found that more than half of the
respondents who had experienced a family violence related legal issue in the previous 12 months
did not receive any legal assistance for that issue. 462
The Royal Commission notes the unmet demand for assistance from the Aboriginal Family
Violence Prevention and Legal Service Victoria:
despite being the only specialist service for Aboriginal victims of family violence in the state, it
has only one child protection lawyer (who experienced a 66 per cent increase in her caseload
in the twelve months between 2013 and 2014) and two family violence lawyers for the whole
of Melbourne. The service is unable to extend its services to all parts of Victoria including
major regional centres where rates of violence in Aboriginal communities are high; for example
Shepparton, Echuca, Bendigo, Swan Hill, or are confined only to outreach services (such as in
the case of Morwell in the Latrobe Valley).463
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Submission 69, Federation of Community Legal Centres, 13.
Federation of Community Legal Centres, Submission 958 to the Royal Commission into Family Violence,
21–22.
459 Submission 67, Victoria Legal Aid, 40.
460 Aboriginal Family Violence Prevention and Legal Service Victoria, Submission 941 to the Royal
Commission into Family Violence, 22.
461 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol V, Parl
Paper No 132 (2014–16), 48.
462 Submission 54, Aboriginal Family Violence Prevention and Legal Service Victoria, 9.
463 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol V, Parl
Paper No 132 (2014–16), 39, citing Submission 941, Aboriginal Family Violence Prevention and Legal
Service Victoria.
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The Royal Commission recommends that ‘the Victorian Government give priority to providing
adequate funding to Aboriginal community-controlled organisations [within 12 months] for …
culturally appropriate legal services for victims and perpetrators, to meet the increased demand
for services and the need for statewide coverage’. 464
Older people may be subject to elder abuse, which, when it occurs in the context of a family
relationship, can be a form of family violence.465 Elder abuse has a broader definition than
violence, and includes ‘any act occurring within a relationship where there is an implication of
trust, which results in harm to an older person. Abuse may be physical, sexual, financial,
psychological, social and/or neglect’.466 Older people may not recognise that the problem they
have is a legal one, but even if they do, they may face extensive barriers in seeking legal advice,
including feelings of shame and concerns about damaging family relationships further. 467
Community legal centres told the Review there is significant demand for the specialist services
currently targeted to elder law to be scaled up across Victoria. 468
Issues of family violence also arise in unique ways for people from culturally and linguistically
diverse backgrounds. To deal with some of these issues, the Royal Commission recommends
that forced marriage and dowry-related abuse be included in the statutory examples of family
violence.469 However, the impact of these amendments will be curtailed without effective
interpretative services to complement legal information and legal assistance services targeted to
this group.470
People experiencing family violence are often affected by a complex mix of legal and non-legal
issues. The Royal Commission finds that ‘elements of the family violence system response
remain ‘siloed’ and fragmented, leading to inaccessibility and complexity for people seeking
help’.471 Legal assistance providers acknowledge this challenge even within the services they
provide:
One of the challenges of responding to family violence is the complexity associated with the
siloed legal response to the various civil, criminal and family law issues that are usually
present in families at this time of crisis.
A broader issue for consideration is how the legal system responds to families presenting with
complex needs. These are families that are involved in concurrent court or sequential court
proceedings in different jurisdictions due to the siloed nature of the legal system: family
violence, family law and child protection legal issues are each separate jurisdictions.
There is an imperative to consider how the jurisdictions interface and what design elements
could be incorporated to maximise the effectiveness of the justice system as a whole so that
the needs of vulnerable children in these families with complex issues are addressed.472

The Royal Commission recommends that family violence matters be heard and determined in
courts which include ‘facilities for access to specialist family violence service providers and legal
representation for applicants and respondents’.473 This approach includes creating more specialist
family violence courts that can deal with criminal, civil, and family law matters at the same time.474
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State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), Recommendation 146.
465 Seniors Rights Victoria, Submission 915 to the Royal Commission into Family Violence, 6.
466 Department of Health (Victoria), Elder Abuse Prevention and Response Guidelines for Action 2012–14
(2012), 1.
467 Stakeholder meeting, 20 June 2016.
468 Stakeholder meeting, 2 June 2016.
469 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), Recommendation 156.
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471 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), 19.
472 Victoria Legal Aid, Submission 919 to the Royal Commission into Family Violence.
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No 132 (2014–16), Recommendation 60.
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However, community legal centres told the Royal Commission that increasing court time directed
to family violence matters has flow-on effects, including creating unmet legal needs in the area:
Our court is too busy to have only one lawyer there at any one time. But the Court has recently
said there will be a fourth family violence day, which we can’t provide, especially because
they’ve also now requested that we pick up some directions hearings, which we’re not funded
for. We’ve also been piloting advice and casework elsewhere in our catchment without
additional funding but so that we can assist early, long-term victims with applications (so it’s
quite intense) – but we won’t be able to keep that up.475

The Royal Commission also recommends:
The Victorian Government, through the Council of Australian Governments Law, Crime and
Community Safety Council, pursue the expansion of resourcing for legal services, including
Victoria Legal Aid and community legal centres, to resolve the current under-representation by
and over-burdening of duty lawyer services in family violence matters [within 12 months].476

These developments will not only increase demand for services, but will also require lawyers to
be skilled generalists, not simply accredited in a criminal law or family law stream. Providing
family violence legal assistance requires particular skills due to both the role of duty lawyers and
the complex needs of clients. Recent research, supported by observations the Review heard from
community legal centres and magistrates, indicates that specialist training for lawyers in family
violence matters would improve the effectiveness and efficiency of legal assistance services. 477
To support professional development, the Women’s Legal Service Victoria runs a program to
build ‘the capacity of [community legal centre] lawyers to deliver quality legal services to survivors
of family violence and their children’. 478

b. The unmet legal needs of the Koori community in Victoria
As outlined in Chapter 1 Understanding legal needs, members of the Koori community often have
complex legal needs and face significant and unique hurdles in accessing justice.479 Australia’s
colonial history and mistreatment of Aboriginal and Torres Strait Islander peoples have had deep
and long lasting effects on these communities, and their relationships with the law and
government. There are high levels of mistrust of the law and government within the Koori
community, which translate into unmet legal needs. This sentiment can have a compounding
effect, entrenching disadvantage and exclusion from the legal system.480
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Particular issues among the Koori community include:


the need for better support interacting with the criminal justice system, as exemplified by
the over-representation of Aboriginal and Torres Strait Islander people in prisons; 481



non-criminal legal needs, which require a much greater focus in legal assistance
services;482



‘avoidance and delay in seeking assistance because of shame, lack of knowledge of
rights, and fear of repercussions from housing authorities or other agencies (such as child
protection),’ which can lead to lateral escalation of legal problems; 483 and



family violence.484

The Productivity Commission concludes that Aboriginal and Torres Strait Islander people require
targeted, specialised, and ‘culturally safe’ legal services to meet their legal needs in the areas of
criminal, family and civil law.485 As outlined in section 2.3.4 in this chapter, there are two primary
providers of legal assistance to Koori people in Victoria: the Victorian Aboriginal Legal Service
and the Aboriginal Family Violence Prevention and Legal Service. Both are Aboriginal communitycontrolled organisations predominantly funded by the Commonwealth Government (see
section 4.1.1).
These providers submit that targeting the legal needs of this group is challenging and requires
both cultural sensitivity and an holistic approach.486 For example, the Aboriginal Family Violence
Prevention and Legal Service Victoria notes that the rate at which Aboriginal children are
removed from their homes is increasing faster in Victoria than in any other jurisdiction in Australia
– rising by 98 per cent between 2007–08 and 2013–14.487 It points out that the threat of removal
may act as a deterrent to reporting family violence situations. 488
The Aboriginal legal services recognise that socio-economic disadvantage often results in a
complex web of legal issues that are closely linked489 and that:
Until the legal system can adequately respond to the intersectionality of Aboriginal women’s
experiences, the cycle of disadvantage, poverty and transgenerational trauma will continue to
lead to poor justice outcomes for Aboriginal women.490

In addition to the unique challenges associated with this client group, Aboriginal legal assistance
providers in Victoria also face challenges related to both funding and co-ordination issues in the
sector at large.
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The Productivity Commission finds that ‘[m]ost [Aboriginal and Torres Strait Islander legal
services] focus primarily on criminal law needs, with relatively few resources dedicated to
servicing civil and family law needs’.491
In 2013, Eddie Cubillo, the then Executive Officer of the National Aboriginal and Torres Strait
Islander Legal Service writes that:
a further increase in the level of [Aboriginal and Torres Strait Islander legal services] civil and
family law service delivery – without additional funding – would necessarily come at the
expense of criminal law service delivery.492

He argues:
The interaction between funding for criminal law, civil and family law services is particularly
complicated within the [Aboriginal and Torres Strait Islander legal services], as relevant
funding agreements with the Commonwealth Attorney-General’s Department require
[Aboriginal and Torres Strait Islander legal services] to prioritise service delivery to assist
those at risk of going to jail. However, it is not the case that the fiscal resources ‘left over’ after
criminal law services are then simply allocated towards the provision of civil and family law
services. If this was the case, given the level of demand for criminal law services, it could be
argued that [Aboriginal and Torres Strait Islander legal services] do not have any resources to
spare for the provision of other civil and family legal services. With the high level of need for
civil and family law services, and recognising how unresolved civil and family issues can
escalate to criminal matters, [Aboriginal and Torres Strait Islander legal services direct] a
limited amount of resources towards these areas.493

In its submission to the Review, the Victorian Aboriginal Legal Service states:
Civil law needs are the precursor to criminal law needs, yet civil law matters are the poor
cousin in the legal assistance family, despite the preventative benefits of civil and family law
intervention. Currently, civil and family law only utilises 30% of the [Victorian Aboriginal Legal
Service’s] legal practice budget. 11 out of 20 lawyer positions at [the Victorian Aboriginal Legal
Service] are in the criminal practice.494

However, that proportion does not reflect the demand: the Victorian Aboriginal Legal Service turns
away between five and 10 clients per day, almost entirely in civil and family law matters. 495

c. Employment legal issues
A number of stakeholders submit that unmet demand for employment law assistance has a major
impact on people’s rights and lives.496 A 2014 report about meeting the demand for employment
law assistance in Victoria finds that ‘free employment law advice protects job security, increases
financial security and helps secure family stability’, yet there is a lack of capacity to assist
Victorians with these problems. The specialist community legal centre, JobWatch, bears the
majority of the burden.497
JobWatch submits that demand in this area of law is extensive, growing, and is not being met:


an estimated 57 per cent of the demand for JobWatch’s services went unmet in 2013,
despite the fact that it responded to 7,311 enquiries in that period;498



approximately 12 per cent of enquiries to the Federation of Community Legal Centres
sought legal help for employment law issues, which made them the most frequently asked
about matters;499
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there was a 93 per cent increase in employment law activities by community legal centres
between 2007–08 and 2012–13;500



over three-quarters of the calls to Victoria Legal Aid’s Legal Help telephone line were
employment-law related, but did not meet criteria for legal aid;501 and



about 20 per cent of employment matters at Justice Connect were successfully referred to
pro bono providers in the five years up to 2014. These matters are in the top four most
common problems for which people seek pro bono legal assistance.502

d. Rural and regional Victoria
Stakeholders identified unmet legal needs in rural and regional Victoria. Around 30 per cent of
Victoria Legal Aid clients live in a rural or remote area,503 which is higher than the proportion of
Victorians who live outside Melbourne.504 Rural and regional communities in Victoria, as in the
rest of Australia, consistently score higher on measures of disadvantage that correlate with high
demand for legal assistance services.505
Victoria Legal Aid submits that its ‘ability to provide effective and efficient services in regional and
outer-metropolitan regions is hampered by the increased barriers to access in these areas’. It also
submits that its clients in these areas ‘may experience different outcomes through the justice
system compared with metropolitan residents’.506
The Productivity Commission observes that the Australian legal profession is predominantly
based in State and Territory capital cities, with more than half of practising lawyers based in the
central business district of a capital city, and a further quarter based in a suburban location. 507
The Centre for Rural Regional Law and Justice submits that:
the establishment of Community Legal Centres and Victoria Legal Aid offices is heavily
weighted towards metropolitan communities, even beyond the proportional distribution of the
population.508

The Centre for Rural Regional Law and Justice states that the low number of lawyers in rural and
regional areas places additional demands on these lawyers who are required to cover a greater
geographical area, are expected to have expertise across a wider range of legal subject areas,
are more likely to encounter conflicts of interest, and have greater difficulty accessing professional
development.509 Further, the problem of meeting legal needs in rural and regional Victorian
communities is ‘exacerbated by a continuing decline in rural and regional practitioners engaging
in legally aided work’.510
One regional community legal centre reports that between June and October 2015, it was
conflicted out of assisting as a duty lawyer at the nearest Magistrates’ Court in 37 per cent of
cases.511
The Review also heard that panel and compliance requirements for legal assistance work creates
an administrative burden that is particularly difficult for the smaller firms found in regional and
rural areas of Victoria.512
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5.8 Funding for legal assistance services
Many of the submissions to the Review discuss the financial under-resourcing of legal assistance
providers. Victoria Legal Aid states that ‘[a] critical underinvestment into the legal assistance
sector means that Victorians miss out on essential legal help, limiting the effective operation of
the justice system and forcing costs elsewhere onto the taxpayer’. There were calls for various
levels of additional funding, for example:


Victoria Legal Aid calls for an additional investment of $42.01 million per year from the
Victorian Government and $29.96 million per year from the Commonwealth
Government;513



the Law Institute of Victoria calls for an additional $24 million from the Victorian
Government, and $36 million from the Commonwealth Government per year; 514 and



the Federation of Community Legal Centres called for an additional $18 million a year
from the Victorian Government and $28 million a year from the Commonwealth
Government.515

Fitzroy Legal Service states that the ‘fundamental reality about the availability of funding for legal
assistance services is that there are insufficient funds to adequately meet need’ 516 and that it is
‘important to note that funding over the years has fallen behind increases in organisational
expenditure, including average weekly earnings’.517
Peninsula Community Legal Centre states that:
under-resourcing is the real issue facing the sector, rather than lack of efficiency in fund
distribution or service delivery … we remain deeply concerned at the Australian government’s
indicated reduction of around 30 percent in [community legal centre] funding from
1 July 2017.518

Peninsula Community Legal Centre further states that:
resource constraints mean that only around one-third of [Peninsula Community Legal
Centre’s] clients who received advice were able to have cases opened in 2014–15, despite the
fact that many more would struggle to self-represent and could benefit greatly from further
help.519

Some submit that inadequate funding does not just have consequences for members of the
community who miss out on legal services, but for human resourcing in the sector. For example,
the Review heard that community legal centres are forced to balance decisions about the health
and wellbeing of their staff, and meeting increasing demands for legal assistance:
We are funded for half days at court, but in reality duty lawyers will spend a full day at court
due to the huge increase in cases. It is also important that the family violence duty lawyers get
time away from court to ensure appropriate mental health maintenance and professional
development.520

The Review heard from many sources about the challenges of relying on short-term and multiple
avenues for funding to legal assistance services. Fitzroy Legal Service notes that in 2014–15 it
had a total income of $1,553,766:
Approximately 70% was sourced via government departments or agencies (ie Commonwealth
Attorney-General’s Department, Victoria Legal Aid, Department of Health, City of Yarra), the
remainder of income was sourced through other means (grants, donations, fundraising). 521
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Fitzroy Legal Service also submits that:
Insecurity of funding adds to inefficiencies with [community legal centre] not able to undertake
longer-term planning and can lead to loss of staff. This creates additional pressures on already
over-stretched resources.522

Peninsula Community Legal Centre notes:
the difficulties of undertaking meaningful planning in the face of funding uncertainty. Instead of
three, or ideally five, year funding cycles, community legal centres have frequently
experienced 12 month funding roll-overs, often without funding levels being confirmed until just
before the commencement of a financial year.523

Research in other jurisdictions indicates that these challenges are exacerbated among legal
assistance providers in rural and regional areas: not only are lawyers stretched and working
longer hours to cover court commitments and preparation, junior practitioners are often required
to take on matters for which they do not have experience, without adequate professional
development or training.524
The Centre for Rural Regional Law and Justice submits that where professional development
opportunities are available (and taken up), the ‘characteristically low staffing levels’ of regional
legal assistance providers may place even more strain on other staff and services available. 525
One community legal centre gives the example of receiving two-year funding for a family violence
lawyer. This period was not long enough for the staff member to be accredited for the Victoria
Legal Aid panel and provide family law services under a grant of legal assistance.526 Victoria
Legal Aid has an exemption process that can be used to support community legal centres joining
the panel, subject to suitable supervision arrangements being put in place where required.
Several community legal centres submit that funding to community legal centres should be
increased when Victoria Legal Aid guidelines change. 527
Other examples shared with the Review show that inconsistency and uncertainty of some funding
decisions creates significant barriers for service providers. One example that illustrates this point
well is the recent experience of the Yarra Ranges Community Legal Centre outlined in the box
below.

522

As above.
Submission 36, Peninsula Community Legal Centre, 18.
524 Law and Justice Foundation of New South Wales, Recruitment and Retention of Lawyers in Regional,
Rural and Remote New South Wales (2010), 20.
525 Submission 4, Centre for Rural Regional Law and Justice, 9.
526 Stakeholder meeting, February 2016.
527 For example, Submission 47, Youthlaw, 12.
523

392

Chapter 6 Legal assistance for Victorians most in need

Example: Yarra Ranges Community Legal Centre
In mid-2013, Eastern Community Legal Centre received funding to establish a new community
legal centre branch for the Yarra Ranges, based at Healesville. The service was opened in
February 2014 with three part-time staff. The service assisted over 300 clients in its first year.
The Eastern Community Legal Centre was advised in June 2014 that the Commonwealth
Government was withdrawing its additional funding of $200,000 per year to the service in June
2015. The Commonwealth Government reversed its decision to cut funding in March 2015. The
Eastern Community Legal Centre reported that this revenue now appears to be only a
temporary ‘stay’, as Eastern Community Legal Centre is expected to receive a cut of $240,000
per year in mid-2017.
Eastern Community Legal Centred states that:
While the initial reversal was welcomed and indeed celebrated, it highlighted the precarious
nature of funding for a service such as this and the lack of true partnership between state
and federal government in relation to legal assistance funding and the absence of any
significant legal needs planning across the state as legal needs and demand changes.528

The Aboriginal Family Violence Prevention and Legal Service submits that the consistency of
funding is particularly important for Aboriginal legal service providers, because of the need to
build and maintain trust with the Aboriginal community. Inconsistency can lead to services being
provided on an ad hoc basis,529 and without information about the scale and implementation of
future funding (and funding cuts), these providers are ‘unable to appropriately plan ahead and
provide staff with direction and certainty’. 530 The Productivity Commission finds that the ‘need to
build trust between Indigenous communities and legal assistance providers warrants longer-term
models of engagement between governments and these specialised service providers’.531
The current funding arrangements for Victorian Aboriginal legal services mean that they
predominantly direct their resources to frontline legal services.532 However, both Victorian
services submit that expansion beyond these immediate services to community legal education
projects and early intervention programs would offer greater opportunities for reducing the
vulnerability of Koori people to legal problems by educating them in culturally appropriate ways,
which in turn builds trust with those communities.533 Despite successful pilots, funding for these
activities remains dependent on ad hoc grants of Commonwealth funding – which in themselves
consume valuable resources to prepare grant applications – and affects planning processes and
possible expansion of the program because of future funding uncertainty. 534
The Victorian Aboriginal Legal Service also submits that the need to prioritise funding for its
frontline services restrict its capacity to contribute its often unique perspective to law and policy
reform.535 Occasionally it is unable to fully participate in discussions about issues in the legal
assistance sector in Victoria. Sometimes, as a consequence, non-Aboriginal organisations
receive funding in preference to the Victorian Aboriginal Legal Service to provide legal services to
the Aboriginal community, often to ‘fill a gap’ that the Victorian Aboriginal Legal Service does not
have the funding to fill.536
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The Productivity Commission comments that:
funding for ATSILS [Aboriginal and Torres Strait Islander legal services] and FVPLS
[Aboriginal Family Violence Prevention and Legal Services] is provided almost exclusively by
the Commonwealth. As a consequence, state and territory governments have little incentive to
consider how their policies impact on the demand for the services of these two legal
assistance providers.
The Commission considers that any additional Commonwealth funding for civil legal
assistance services for Aboriginal and Torres Strait Islander people should be structured in
such a way as to encourage funding participation by the states and territories. State and
territory governments should also contribute to the funding of services provided by ATSILS
and FVPLS.537

5.8.1

Funding under National Partnership Agreements

On 23 June 2016, the Public Accounts and Estimates Committee, a joint investigatory committee
of the Parliament of Victoria, tabled a report into the Impact on Victorian Government Service
Delivery of changes to National Partnership Agreements.
The Committee makes a number of findings about the limitations in the current administration of
some National Partnership Agreements. In particular, it notes that some current practices
contradict the intentions of the Intergovernmental Agreement on Federal Financial Relations. For
instance, whereas National Partnership Agreements were intended to:


support short-term projects and reform initiatives, some (such as the Agreement on Legal
Assistance Services) are directed to areas ‘for which the community has an expectation of
longer-term service delivery’;538



provide greater flexibility for states, some impose ‘overly prescriptive requirements around
how funds should be applied’;539 and



reduce administrative burdens and focus on outcomes delivered, some performance
reporting requirements had ‘led to increasing costs associated with the negotiation,
monitoring and performance reporting for both government departments and nongovernment service providers’.540

The Committee also observes that the practices of negotiating and managing National
Partnership Agreements have affected service provision in Victoria, because of uncertainties
around future funding, lack of transparency around indexation, and unanticipated funding
changes.541
The National Partnership Agreement on Legal Assistance Services is negotiated between the
Commonwealth, States and Territories, but, as noted in section 3, this funding is channelled to
Victoria Legal Aid, with some directed to community legal centres, so that these entities also bear
some of the burdens outlined above.
The Committee concludes that the use of National Partnership Agreements for ongoing service
provision in Victoria is generally inappropriate, 542 and funding for legal assistance services should
be through a more sustainable and transparent funding arrangement with the Commonwealth
Government.543
An example of a more sustainable funding arrangement would be recurrent funding through a
Specific Purpose Payment under a National Agreement.
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The Committee also observes that despite the growth in demand for legal assistance to support
vulnerable Victorians, funding from the Commonwealth ‘does not fully fund population growth,
demand factors, and cost/price indexation’544 and has ‘not kept pace … with the cost of providing
the services. As such, successive Victorian Governments have had to contribute additional and
increasing amounts of State funding to address the gap’, 545 with the funding gap set to ‘worsen
between 2015 and 2020’.546
The Committee recommends that:


the Victorian Government should negotiate with the Commonwealth to secure an
appropriate recurrent funding arrangement for those ongoing services currently funded
through National Partnership Agreements (recommendations 1 and 13);



the Victorian Government should seek a formalised and transparent funding model with
indexation that considers appropriate factors relevant to specific areas of service
provision; and to develop a mechanism to take appropriate account of population growth,
service demand and cost/price factors (recommendations 8, 9 and 22); and



in negotiating National Partnership Agreements, Victorian Government portfolio agencies
should ensure that key performance indicators and measures set out in Agreements are
practical, appropriate and align with the objectives, principles and guidelines established
under the Intergovernmental Agreement on Federal Financial Relations
(recommendation 18).

The Productivity Commission also comments that:
Commonwealth funding for all four providers [legal aid commissions, community legal centres,
Aboriginal legal services and the private legal profession] should be allocated according to
models that reflect the relative costs of service provision and indicators of need given their
priority clients and areas of law. Funding allocation models currently used to determine LAC
[legal aid commission] and ATSILS [Aboriginal and Torres Strait Islander legal service] funding
should be updated to reflect more contemporary measures of legal need.547

The Productivity Commission recommends that:


Legal Assistance Forums in each State and Territory should be used to reach an
agreement between the four main legal assistance providers as to their respective roles in
addressing the service priorities articulated by government;



the allocation of Community Legal Services Program funds within jurisdictions should be
determined by representatives from the Commonwealth Government and the relevant
State or Territory Government, the relevant legal aid commission and a representative
from the community legal centre association; and



allocation decisions should be informed by assessments of legal needs and the efficiency
and effectiveness of service providers.548

In its response to the draft Productivity Commission report, Peninsula Community Legal Centre
states that:
we agree that there would be a serious conflict of interest in the … approach that would see
[legal aid commissions] decide how the funding envelope is distributed..549

This sentiment was repeated in several meetings which informed this Review. 550
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6. Findings
Legal assistance services are an important part of the safety net for vulnerable and
disadvantaged people in Victoria. These services help to ensure people are treated fairly in the
justice system. Such services also help to resolve legal issues that can have a direct influence on
people’s wellbeing. Legal assistance services also support the efficient operation of the justice
system.
Terms of Reference 6, 7, and 8 ask the Review to examine: the availability and distribution of
funding among legal assistance providers; whether there is any duplication in services provided
by legal assistance providers; and the resourcing of Victoria Legal Aid to ensure that government
funding is used as effectively and efficiently as possible.
This section of the chapter sets out the Review’s findings in response to these Terms of
Reference. From a policy perspective, the Terms of Reference raise questions about:


how to direct resources and services to those most in need, and how to change service
provision as the needs of the community change over time, or evidence develops of what
works to meet those needs;



ensuring the efficient and effective use of public resources, and how government as a
representative of the community can be satisfied that it is maximising value for money;
and



whether there are sufficient resources for legal assistance services to meet the priority
needs of the most disadvantaged and vulnerable members of the community.

The Review finds that while there are great strengths in the provision of legal assistance services
in Victoria, there are also significant challenges.
There is evidence that legal assistance services are being provided to vulnerable and
disadvantaged people in the community. However, as the Productivity Commission outlines in its
2014 Inquiry Report into Access to Justice Arrangements, there are significant unmet legal needs
in the community.
It is therefore critical that legal assistance resources are used as efficiently and effectively as
possible. To maximise value for government’s investment in legal assistance, it needs to be
provided in the right ways, in the right places, to those most in need.
The Review makes recommendations in Chapter 1 Understanding legal needs to ensure that
there are data and research to assess legal needs in the community, and to improve
understanding of what works well to meet these needs.
In this chapter, the Review makes recommendations to ensure that legal assistance services can
be responsive as evidence builds of what works best.
In Victoria, publicly funded legal assistance is supplied by a number of providers, including
Victoria Legal Aid, the private legal profession, community legal centres, as well as Aboriginal
legal services. Each of these providers has an important role to play in the Victorian legal
assistance sector. However, the Review concludes that the sector lacks co-ordination, such that
publicly funded legal assistance providers often operate in silos. This fragmentation of service
providers creates significant challenges for the effective and efficient use of resources.
The Review finds that the mixed model for providing services through Victoria Legal Aid, the
private legal profession and in community legal centres, is a sound model and should be
continued. However, the current design of the mixed model in Victoria could be more effective
and efficient, especially in relation to grants of legal assistance.
The Review concludes that many of the barriers to legal assistance resources being used as
efficiently and effectively as possible result from long-standing governance issues. The structural
arrangements of the legal assistance sector need to change to support the outcomes that the
government seeks through its investment in legal assistance services. Ensuring that these
arrangements are in place is part of the role of government.
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The Review recommends that the legal assistance sector be structured as an integrated and
co-ordinated system, with a system manager, so that resources can be used as efficiently and
effectively as possible. Establishing a system manager would ensure that there is an entity with
oversight of the Victorian legal assistance system, with the ability to direct resources where they
are most needed and to continue to develop the best service mix to meet community needs.
The Review concludes that Victoria Legal Aid is best placed to be the system manager, drawing
on its existing expertise, and its connections with other service providers.
The Review finds there are structural changes that are needed to support Victoria Legal Aid in
this role, and to ensure that appropriate accountabilities are in place. First, clarity about
government priorities for legal assistance services to the community should be improved. Second,
the skills base of the Victoria Legal Aid Board should be strengthened to support its leadership,
management, and purchasing role.
With these building blocks in place, some additional steps should be taken to ensure confidence
in the system. The Review finds that relationships among Victorian legal assistance service
providers have at times been unproductive, although there have been recent efforts to improve
these relationships. The Review acknowledges that tensions are to be expected in a competitive
service provision environment, but these relationships need to be strengthened to support
collaborative operations across the system.
Good collaborative partnerships are built on common goals, effective consultation, and fair and
transparent decision-making. Much of this is in the hands of service providers. The Review makes
recommendations for governance changes that could better support relationships by improving
transparency and reducing opportunities for perceptions of conflict to arise.
The Review also recommends that the Government take steps to reduce inefficiencies in the
system within the Government’s control by providing longer-term funding clarity, centralising State
funding to the sector where appropriate to reduce the burden of reporting, and improving
cross-portfolio co-ordination to better plan for the down-stream impacts of policy decisions on
legal assistance services.
To ensure efficiency and effectiveness in the use of legal assistance resources, the Review also
recommends that Victoria Legal Aid reviews some practices to ensure that it is maximising value
for money. The Review recommends that Victoria Legal Aid takes steps to ensure that the
Government can be satisfied that its investment is maximising value for money.
The Review recognises that even if all of these steps are taken, there will still be significant unmet
legal needs in priority areas for the community that legal assistance providers are unable to meet
with their current resourcing.
The proportion of Commonwealth contributions to legal assistance funding has dropped
significantly over time, and a minimum proportion of 40 per cent funding should be sought from
the Commonwealth.
The Victorian Government should also seek to identify additional funding for priority areas,
including legal assistance services required to ensure the success of the implementation of the
recommendations of the Royal Commission into Family Violence.
The Review also recommends that the Victorian Government negotiates with the Commonwealth
Government for sustainable recurrent funding contributions for legal assistance through a
National Agreement, rather than short-term National Partnership Agreements.

6.1 The critical role of legal assistance services
Legal assistance services help people access justice and ensure that they are treated fairly in the
justice system.
The Review finds in Chapter 3 Diversion from civil litigation and triage that access to help to
effectively respond to legal and other related problems at the earliest possible point is closely
linked to other factors that support a person’s wellbeing. For example, legal issues often arise in
connection with key events including debt, housing, family breakdown, violence, and other crime,
that have an influence on health and social-economic outcomes.

397

Access to Justice Review
Legal assistance services also support the operation of the courts by giving people information
and advice when they engage with the justice system. Without this guidance and support, the
courts are faced with additional work to support community members, which creates inefficiencies
in the system. For example, reducing legal assistance services through changes to eligibility for
grants of legal assistance has increased the resourcing burden on the Magistrates’ Court, in
particular because of the rise in numbers of self-represented litigants.
Options to provide better support for self-represented litigants are discussed in Chapter 8
Self-represented litigants, including the creation of a Self Representation Service for the
Supreme and County Courts, and Victorian Civil and Administrative Tribunal. However, the model
proposed for discrete task assistance ahead of a hearing is generally unsuitable for criminal law,
family violence, and child protection work. Acute needs in these areas are more amenable to
assistance through duty lawyer services. These needs should therefore be considered as part of
resourcing for legal assistance services, which is discussed in section 6.12.

6.2 Providing legal assistance services to those most in need
As noted in Chapter 1 Understanding legal needs the Productivity Commission estimated that
current legal aid means testing across Australia would see only eight per cent of households
eligible for legal assistance services.551 The Australian Council of Social Service estimates that in
2012, 13.9 per cent of Australians lived below the ‘poverty line’ (50 per cent of median income),552
meaning that not all of those people considered by that estimate to be living in poverty would be
eligible for legal assistance. This figure gives a sense of the scale of the challenge that many
people face when they are ineligible for publicly funded legal assistance services.
Victoria Legal Aid reports that in 2014–15, 61 per cent of its clients were receiving government
benefits and 36 per cent had no assessable income.553 Publicly funded legal assistance services
can only be made available to the most disadvantaged in the community and rationing decisions
have to be made. Currently, those decisions are largely made by the Victoria Legal Aid Board, the
priorities set by the Commonwealth Government in the National Partnership Agreement, and any
specific grants made by the Victorian Government.
Legal assistance service providers draw on information available to them about the needs of low
income people to target service provision. There are good indications that legal assistance
services are being provided to vulnerable and disadvantaged people in the Victorian community.
However, it is difficult for service providers and government to prioritise resources, and direct
services to those who are most vulnerable and disadvantaged, without system-wide data about
the legal needs of Victorians.
The lack of data and evidence to support policy development, and service planning and design,
is a significant barrier to ensuring that legal assistance resources are used in the most efficient
and effective way. Service providers rely on ad hoc information to prioritise and target services,
and there is no systemic view of community need. The Review concludes that legal assistance is
being provided to vulnerable and disadvantaged people in need, however there is no way for
service providers to be sure that they are prioritising those most in need in the community, and in
turn providing the most efficient and effective interventions.
The Review makes recommendations in Chapter 1 Understanding legal needs to ensure that
there is data and evidence available with which to assess legal needs in the community, and to
improve understanding of what works well to meet these needs.
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 20.
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6.3 The benefits and limitations of the mixed model
In Victoria, the mixed model refers to the provision of publicly funded legal assistance services,
including grants of legal assistance by Victoria Legal Aid’s staff, private practitioners, community
legal centres, and Aboriginal legal services.
The Review examined the operation of the mixed model for legal assistance and finds that it has
many benefits. The mixed model provides flexibility in purchasing decisions, allowing service
providers to respond to emerging needs. It harnesses appropriate expertise in the provision of
assistance services across the State. A further strength of the mixed model is that it allows for
competition to support the efficient use of public funds in the sector. The Government should
retain the mixed model for grants of legal assistance.
The mixed model also has inherent tensions in that it relies on a collection of independent
providers that are in:


a co-operative relationship with a strong commitment to provide services to the people of
Victoria;



a competitive relationship for funding for their work or resourcing that prioritises their
community; and



a purchaser–provider relationship with Victoria Legal Aid (and at times, the Victorian
Government).

On balance, the benefits of the mixed model of legal assistance service provision, and its
application in Victoria, outweigh its disadvantages. Where there are disadvantages, the Review
considers they can be minimised through a number of new approaches to the management of the
mixed model.

6.3.1

Competition and competitive neutrality

One of the benefits of the mixed model is competition. As outlined in section 5.3 above, the
Review heard various perspectives about how effectively competition principles are being applied
in the sector.
Competition promotes efficiency and economic growth. Australian governments have adopted
competition principles directed to ensuring the competitive neutrality of government businesses,
which could otherwise enjoy both unique cost advantages and disadvantages as a result of public
ownership.554 These principles are grounded in the proposition that businesses that provide
commercial goods or services should not be at a competitive advantage or disadvantage in the
market.
Victoria Legal Aid is not a government business in the normal sense. Legal assistance is a social
welfare service funded by governments to meet the needs of disadvantaged members of the
community and to support the operation of the justice system. In doing so, Victoria Legal Aid
purchases services and provides them through its in-house practice. It is part of a large private
market for the provision of legal services. The application of competition principles remains an
important consideration when assessing the effectiveness and efficiency of those services.
Competition can be used to drive improvements in value creation, because there is a directly
comparable in-house and private legal services market in some areas of Victoria Legal Aid’s
work.
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For example, Department of Treasury and Finance (Victoria), Competitive Neutrality Guide to
Implementation Victoria (2000), 10, drew on Professor Fred Hilmer et al, National Competition Policy Review
Report (1993).
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Andrew Crockett, academic, former Chief Executive Officer of the Legal Aid Commission of the
Australian Capital Territory, and former Director of Legal Aid in Victoria, observes in his 1995
Cost Comparison Project Report that legal aid can be:
distinguished from other government welfare services in that there is potentially a large
number of private law firms prepared to compete with each other to provide legal aid services
at below full commercial rates of return. The existence of this alternative means of providing
legal aid services challenges salaried services to compete with private lawyers on merit or
justify, on public benefit grounds, why they should be exempt from the application of normal
competition principles.555

The introduction of competition between public and private providers has similarly been used in
other areas of the Victorian public sector, for example, to increase opportunities for individuals to
undertake vocational education and training, and to provide treatment to more elective surgery
patients. The introduction of competition in other contexts demonstrates the balance that needs to
be struck between price, quality, and outcomes. The history of competition in various public
services such as these also highlights the need to be clear about the role of the public provider or
providers.
For government as a purchaser of legal assistance services (from both in-house and external
providers), to maximise effectiveness and efficiency, Victoria Legal Aid needs to be able to
assess the relative value of those providers for the benefits of competition to be fully realised.
As a public provider, Victoria Legal Aid must also have a sufficient market share to influence the
price and quality of the private market, to ensure that there is internal expertise to inform policy
and purchasing decisions, and to assess the quality of services purchased. The public provider
also needs to have capacity to respond to market failure of various kinds. There is evidence of
market failure in Victoria in some regional areas, and in areas of the law like mental health and
child protection.
The Review concludes that Victoria Legal Aid would need to maintain some 15–20 per cent of the
legal assistance market, at a minimum (that is, of the total number of grants of legal assistance
supplied in Victoria) to retain the unique benefits that a public service provider brings. The precise
range of this figure is a matter of judgment informed by the Review’s consultations within the
sector and analysis of arrangements in other jurisdictions. Victoria Legal Aid could maintain a
higher market share, as it currently does at 32 per cent for grants of legal assistance, but this
level of market share must by justified on value for money analysis.

6.3.2

A collection of independent providers

Structurally, not-for-profit legal assistance service providers are separately directed by
independent boards and committees of management. These entities have developed in the
places and with the service offerings that they have for many reasons, some of which are
historical.
There is a concentration of services in inner Melbourne. Since the initial establishment of many of
these services, significant areas of disadvantage have arisen in outer-metropolitan and regional
areas. The legal needs landscape has changed significantly and will continue to do so. Publicly
funded legal assistance services need to be able to change with it. Adaptation to changing
demands presents significant challenges in a sector of independent providers reliant on direct
government funding.
There are some positive examples of productive relationships between service providers in the
legal assistance sector, as evidenced in the joint submission of Victoria Legal Aid and the
Federation of Community Legal Centres on community legal education. 556
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556

400

Chapter 6 Legal assistance for Victorians most in need
The Victorian Legal Assistance Service Planning Committee has recently been established to
meet the National Partnership Agreement requirements for collaborative service planning
between the State and the legal assistance sector. The Victorian Legal Assistance Forum
provides an opportunity for information sharing. Victoria Legal Aid has also been actively
consulting the sector on a number of reviews in recent years, including high-quality criminal trials,
family law, recent changes to summary crime and child protection guidelines, and the means test
review.
The Review considers the re-establishment of Victoria Legal Aid’s community consultative
committee (in the form of the Sector Innovation and Planning Committee) to be a positive step
towards improving consultation and collaborative planning. This forum provides the opportunity for
service providers to come together, consider the evidence of legal needs and to influence the
shape of legal assistance services to meet those needs. Such communication, consultation, and
collaboration should be encouraged, and be a consistent feature of relationships in the sector.
Victoria Legal Aid has worked with the Federation of Community Legal Centres, and individual
service providers, to provide incentives for and support collaborative work. The Review notes the
intention of Victoria Legal Aid to respect the autonomy of community legal centres. The
community legal sector offers important flexibility, an ability to harness volunteer support, and
significant links to the community and non-legal service providers. These are important benefits
for legal assistance service provision to the community.
The light touch adopted by Victoria Legal Aid in this regard is understandable, given its desire to
encourage community legal centres and that it does not have oversight of all of the funding.
However, the Review finds that this light touch has also meant that the pace of change has been
slower than required to keep up with changes in community needs, and that it relies on individual
innovators within the sector who can also create the capacity for change within their
organisations. It is difficult for many community legal centres to put energy into sector planning
while they are immersed in the day to day demands of service provision.
The Review further notes that while Victoria Legal Aid, community legal centres, and the
Aboriginal legal services have undertaken significant steps to adapt their service provision
offerings and to work together, these efforts have been ad hoc. They often rely on the goodwill
and skill of particular individuals across the sector, including those in leadership positions.
There are also indications that poor relationships between providers have impeded the efficiency
and effectiveness of the sector. Tensions in relationships between legal assistance service
providers are common and have been reported across many decades and jurisdictions. 557
To some extent, tensions are to be expected in a competitive service provision environment and
in a system where Victoria Legal Aid is responsible for multiple functions (as a planner,
administrator, funder, and service competitor). The Review recognises that governments can
contribute to these tensions through funding and service provision arrangements in the sector.
The Review notes the strained relationships between some legal assistance service providers in
Victoria. A significant number of senior members of the legal profession describe their serious
concerns about the state of the relationship between Victoria Legal Aid and the private profession,
although there have been some recent improvements.
Some tensions are either managed or created by the conduct of the various individuals and
service providers, and the quality of, and trust in, their interactions. Effective consultation and
collaboration take time and skills. There also needs to be confidence that consultation is
meaningful and that participants are coming to the table as honest brokers.
Good collaborative partnerships are built on common goals, effective communication and
consultation, and fair and transparent decision-making. Much of this is in the hands of service
providers, including Victoria Legal Aid, and needs to be led by them. There have been moves in
the right direction towards improved relationships, but a positive culture needs to be sustained.
Appropriate skills for consultation and building partnerships also need to be supported in
organisations where there is a natural functional focus on legal case work which often requires
different skills and approaches.
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For example: Mary Anne Noone and Stephen Tomsen, Lawyers in Conflict: Australian Lawyers and Legal
Aid (2006), 145 and Donald Cooper, Review of the Delivery of Legal Aid Services in Victoria (1994).
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Victoria Legal Aid’s performance of its various roles has, at times, been a source of conflict. When
it reduces the supply of its services to the market (through a tightening of its eligibility guidelines)
without increasing funding allocations to legal assistance providers like community legal centres,
those providers experience increased demand without capacity to meet that demand. If Victoria
Legal Aid increases the proportion of grants of legal assistance its staff perform, the work and
funding available to other providers is correspondingly reduced. Victoria Legal Aid’s decisions can
have an immediate effect on other providers. Some service providers see this situation as
creating a conflict of interest when Victoria Legal Aid acts as both a decision maker and a
competitor in the system. Even if that view is rejected, Victoria Legal Aid’s multiple roles create
some inevitable tensions.
As discussed below, the Review considers that the range of functions Victoria Legal Aid performs
are, on balance, beneficial. However, its performance of these functions should be made more
transparent to reduce, as far as possible, some inevitable tensions in relationships in the sector.

6.4 A co-ordinating system manager
While the diversity of service providers brings many benefits to the sector, for these benefits to be
effectively harnessed, the service providers need support, direction, and a platform from which
they can work together. The Review considers that there needs to be a more cohesive framework
for the provision of services through the Victorian legal assistance sector. For example:


there is no one entity with a full picture of funding flows or service offerings in the sector,
which inhibits proper planning and resource allocation; and



not-for-profit legal assistance providers are all independently governed entities, and
(outside of specific project or grant funding) funding is allocated without clear direction
about government priorities for the services to the community and with a general
expectation that all providers will continue to receive the same base funding into the
future.

Many service providers express a strong desire to work together to provide the best services to
the Victorian community. This willingness to work together is extremely positive and a sign that
there is significant goodwill that can be harnessed in co-operative endeavours. Many providers
also express a desire for there to be appropriate consultation and participation across the sector,
but for one body to make the hard decisions when change needs to occur to meet community
needs. The legal assistance sector, which is almost entirely publicly funded, needs to start
operating as a co-ordinated system, with a co-ordinating ‘system manager’, so that resources can
be used as efficiently and effectively as possible.
The system manager should be guided by the strategic priorities set by government and the legal
assistance needs of vulnerable and disadvantaged members of the community, in order to:
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assess the evidence of community legal needs and provide advice to government about
it;



undertake strategic planning to design and provide services to meet the needs of the
most disadvantaged in the community (putting the community at the centre of system
design);



have oversight of the resourcing and legal assistance services provided in Victoria;



adopt a collaborative and participatory approach with other service providers in
developing an overarching plan for the system;



co-ordinate service provision, and ensure that there are mechanisms in place to avoid
duplication in the provision of legal services, legal information, and legal education
(as discussed in Chapter 2 Accessible information on legal information and services);



maximise value for public money in the purchasing of services, and monitor performance;



encourage and direct change to meet priority community needs as those needs change
over time;
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innovate to meet legal needs as efficiently and effectively as possible (this involves
trialling new ways of working and taking some calculated risks in doing so); and



take steps to avoid and resolve administrative problems.

The role of the system manager is to co-ordinate, and not diminish, the benefits of the community
connections and flexibility of community legal centres. It must also respect the community control
of Aboriginal legal services. In this context, the desired policy outcome is co-ordination between
Victoria Legal Aid and the Aboriginal legal services to maximise efficient and effective service
provision to the Koori community.

6.4.1

Victoria Legal Aid as the system manager

Over time, Victoria Legal Aid has taken on, or been given, some of the functions of a system
manager for the legal assistance sector. However, it lacks a clear mandate from government
for this role, and therefore, the appropriate structural supports have not been put in place.
The Review recognises the significant efforts made by Victoria Legal Aid to fill the gap in the
system without these supports.
Victoria Legal Aid’s current functions include service provision, stewardship of the Legal Aid
Fund, an advisory capacity to governments on legal assistance and the justice system, and
decision-making about individual grants of assistance.
As the Victorian Public Sector Commission advises, different levels of oversight apply to each of
these functions, including that:


service provision functions generally require a high degree of Ministerial control over
strategic directions and policy, but limited Ministerial control over operations due to their
specialist/technical nature;



stewardship functions generally require a high degree of Ministerial control over strategic
directions and policy, but limited Ministerial control over operations due to their low risk
nature; and



advisory functions generally require Ministers to determine the scope of activities.558

This mix of functions is challenging for a statutory entity.
The approaches to legal aid governance adopted in England and Wales, and in New Zealand,
have seen their respective justice ministries take on greater roles in managing legal aid funds.559
This governance led by the Ministry provides the basis for greater alignment with government
priorities for community services. Those jurisdictions have also been successful in driving down
prices for legal assistance services by ensuring strict competition in the market, and have
removed the perception that the administrator is also a competitor for resources.
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Victorian Public Sector Commission, Legal Form and Government Arrangements for Public Entities
(2013), 22.
559 For example, reforms adopted following reviews of legal aid in England and Wales (see Sir Ian Magee,
Review of Legal Aid Delivery and Governance (2010)) and New Zealand (see Dame Margaret Bazley,
Transforming the Legal Aid System: Final Report and Recommendations (2009)).
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However, the current circumstances of Victoria’s legal assistance sector can be readily
distinguished from those in England and Wales, and New Zealand, which led to large-scale
governance reforms of legal aid administering bodies in those jurisdictions. In the Victorian
context, a model based in the relevant department comes with a number of disadvantages,
including:


transferring responsibilities from Victoria Legal Aid to the Department of Justice and
Regulation, as the portfolio department, would see government as a direct purchaser that
is distanced from service provision. The resulting information asymmetry is likely to inhibit
service understanding, planning and provision; and



even assuming that individual grants of legal assistance are made by an independent
statutory office holder, there is a risk that situating decisions about detailed funding
allocation closer to government would create perceptions of conflict with its policy
objectives and its role as a party to many matters involving assistance. The Crown,
as represented by the Office of Public Prosecutions, and the State of Victoria, are also
difficult to distinguish both legally, and in the perceptions of the of many community
members facing legal proceedings. Perceptions of conflict between these roles and
day to day management of legal assistance would be even more difficult to shift than
current perceptions about Victoria Legal Aid, because in the case of government, they are
inherent in the nature of the roles and institutions.

If a new independent statutory agency were established as a system manager, it would involve
significant new investment. The additional cost would be difficult to justify in an environment
where providers are already under pressure to provide frontline services and there is not an
opportunity to drive fee levels down further to produce cost savings, as has been the case in other
jurisdictions.
By contrast, there are significant benefits in locating a system manager role with Victoria Legal
Aid, including that it:


has the potential to instil public confidence through the collective decision-making of an
independent, skills-based board;



is closely connected to the community and frontline service provision – this can inform
policy, is useful to identify systemic issues and opportunities, and brings credibility to the
role; and



creates efficiencies by drawing on the existing expertise of the organisation.

On balance, the Review concludes that Victoria Legal Aid is best placed to be the co-ordinating
system manager. Victoria Legal Aid would be able to draw on its existing expertise, and its close
connections to the community and other service providers, in performing this role.
This proposal goes further than the role envisaged by the Productivity Commission for the legal
assistance forums in each State and Territory. The Productivity Commission proposes that the
legal assistance forums be used to reach agreement as to the respective roles in addressing the
service priorities articulated by government. The Productivity Commission also recommends that
the various governments allocate funding to community legal services. 560 The Review agrees that
consultation and resourcing based on evidence of community need is vital, but concludes that the
system is better managed with the business intelligence of Victoria Legal Aid, close to the point of
service provision.
The system manager role would incorporate co-ordination of publicly funded information about
legal issues as outlined in Chapter 2 Accessible information about legal issues and services.
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404

Chapter 6 Legal assistance for Victorians most in need
For Victoria Legal Aid to formally assume the role of a system manager, increased accountability
and transparency mechanisms are required. Current weaknesses in the model of Victoria Legal
Aid as a purchaser and a service provider identified by this Review, could be mitigated in a
number of ways. These include:


responding to the lack of role clarity with other service providers, by more clearly defining
Victoria Legal Aid’s role as a co-ordinating system manager in the Legal Aid Act and
relevant funding arrangements;



bridging the distance from government priorities for the community through more clearly
defined goals and objectives;



ensuring Victoria Legal Aid’s Board has the breadth of skills and authority required for it to
provide effective governance of Victoria Legal Aid as a system manager, and to make the
most of the Board’s ability to instil confidence through its expertise, independence and
collective decision-making role; and



minimising tensions between the roles of Victoria Legal Aid as a funder and a service
provider by improving transparency, providing independent verification of its value for
money criteria, and government approving a minimum allocation of resources to
community legal centres.

These mechanisms are discussed in more detail below.
Recommendation 6.1 Establish Victoria Legal Aid as the co-ordinating system manager
for the legal assistance sector
The Victorian Government should establish Victoria Legal Aid as the manager of Victoria’s
publicly funded legal assistance system, to ensure that legal assistance resources can be
allocated, and services designed and provided in a co-ordinated way, based on government
priorities, and evidence of community needs.
The Victorian Government should seek amendments to the Legal Aid Act 1978 (Vic) to reflect
Victoria Legal Aid’s:


co-ordination role as the State’s legal assistance system manager; and



graduated model of service provision for legal assistance, including its role as the
primary entry point for the community to access information and help about legal
issues.

6.5 Establishing links to government priorities for legal assistance
The Victorian Government provides significant resources to the legal assistance sector with very
little guidance to service providers about what it wants to see as a result of that investment of
public money. Currently, Victorian Budget allocations to Victoria Legal Aid rely on a high-level
description of its functions and objectives in the Legal Aid Act, and a small selection of output
measures in Budget Paper No 3, which provides an overview of goods and services funded by
that year’s Budget, and sets out key performance measures for their delivery.
There is a current directions power in section 12M of the Legal Aid Act, but this is rarely used as it
is seen as a tool for intervention in exceptional circumstances, rather than part of the
day to day relationship between government and a statutory authority.
Clarity about government priorities for legal assistance services to the community should be
improved and a mechanism for communication about priorities should be part of business-asusual. These changes would ensure that the stronger role proposed for Victoria Legal Aid in the
system is balanced by appropriate accountability to the government as the ‘owner’ of Victoria
Legal Aid.
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The Westminster-type system of government in Victoria necessitates oversight of these functions
by government, ‘with Ministers accountable to Parliament regarding the performance of their
portfolio public entities’.561 Currently, there is a low level of Ministerial oversight in relation to
Victoria Legal Aid’s functions.
The Review recommends that the Attorney-General provide Victoria Legal Aid with an outline of
the Government’s priorities for legal assistance, which takes into account commitments under
Commonwealth funding arrangements. In providing the Attorney-General with advice on priorities
to inform this process, the Department of Justice and Regulation should consult with relevant
stakeholders across the Victorian and Commonwealth Governments, and service providers
(including the Victoria Legal Aid Sector Innovation and Planning Committee), to determine
emerging needs and priorities. The Review also recommends that mechanisms be inserted into
the Legal Aid Act to require Victoria Legal Aid to submit its draft strategic plan and annual budget
to the Attorney-General for approval. The budget should be presented in a form approved by the
Attorney-General and include a breakdown by program area. It should also make clear the
priorities among types of cases.
In addition to Budget Paper No 3 measures, a number of other statutory authorities are subject to
legislated Ministerial oversight of how they allocate their budgets. Such authorities include Court
Services Victoria,562 the Victorian Legal Services Board,563 the Director of Housing,564 the Public
Transport Development Authority (Public Transport Victoria),565 the Transport Accident
Commission,566 the Victorian Health Promotion Foundation (VicHealth), 567 and the Victorian
WorkCover Authority (WorkSafe).568 Such oversight is not a current requirement for Victoria Legal
Aid. The Review notes that most of these authorities are highly independent of government in
their statutory decision-making.
Ministerial oversight of this kind would ensure that there is a mechanism for annual dialogue
between Victoria Legal Aid and the Government about priorities, and that there is agreement on
what Victoria Legal Aid can reasonably do within the budget allocated to it. It is notable that there
is currently more oversight by the Attorney-General through similar mechanisms for Court
Services Victoria (with the courts having the highest degree of independence from government),
than there is for Victoria Legal Aid.569
Further, the communication framework between a statutory authority and a responsible Minister
should not contribute to a situation whereby a statutory authority is advising a responsible
Minister, as Victoria Legal Aid did in its Annual Report 2014–15, that it will be going into deficit in
the future as a consequence of decisions made by that statutory authority.570 There needs to be a
mechanism for more structured engagement on these points.
Victoria Legal Aid and the Department of Justice and Regulation need to engage regularly in
relation to Victoria Legal Aid’s strategic priorities and resource allocation. Such dialogue would
support the best possible outcomes for the community.
These mechanisms would support Victoria Legal Aid as the proposed system manager by
demonstrating to the broader legal assistance sector that when Victoria Legal Aid is making
purchasing decisions and prioritising different legal needs, it is doing so in order to meet
government priorities for the community.
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Within this high-level framework, Victoria Legal Aid would continue to set the guidelines for
eligibility for grants of legal assistance, and make decisions on individual grant applications
independently. Victoria Legal Aid’s independence in performing these functions should be clearly
maintained. These arrangements should also ensure that Victoria Legal Aid Board members
retain sufficient discretion to meet their individual fiduciary duties as directors.
Recommendation 6.2 Establishing links to government priorities for legal assistance
The Victorian Government should seek amendments to the Legal Aid Act 1978 (Vic) to:


require Victoria Legal Aid to submit its corporate/strategic plan, annual budget and
forward estimates to the Attorney-General for approval to ensure that there is clarity
and agreement on priorities and outcomes sought (the Plan should take into account
any Commonwealth grant requirements); and



require Victoria Legal Aid decisions about the allocation of resources to program areas
to reflect the strategic plan approved by the Attorney-General.

Victoria Legal Aid should continue to set the guidelines for eligibility for grants of legal
assistance and make decisions on individual grant applications independently.

6.6 The Victoria Legal Aid Board
Another measure the Review proposes in order to support Victoria Legal Aid as a system
manager is to strengthen the skills base of the Victoria Legal Aid Board. Victoria Legal Aid would
benefit from greater engagement with government and the wider legal profession, and its Board
should be appropriately equipped to support this.
Where a public entity has a board, the board must ensure that the entity accounts for its
adherence to the rules that it operates under, such as applicable legislation, guidelines and
directions. It also undertakes internal governance functions. These can include:


appointing and monitoring the performance of the chief executive officer;



developing and reviewing organisational strategy, ensuring that it is consistent with overall
government policy and directions;



ensuring compliance with applicable rules and board decisions;



promoting a positive and ethical culture within the organisation;



ensuring effective relationships and communication with the Minister’s department; and



promoting effective communication with stakeholders.

To serve its purpose and be effective, a board needs to be established appropriately, and granted
sufficient and clear powers to act as a board.
The requisite personal qualities, skills and specialist expertise of the Board, both as a whole and
as individual members of the Board, should be considered in light of the objectives and functions
of the entity described in its establishing documents. Board composition should also consider the
current and emerging priorities of the Board, and the operating environment, to determine those
requisite qualities and skills required for effective oversight of the entity.
Section 11(c) of the Legal Aid Act currently requires that at least one Board member have
experience in financial management, and at least one must have experience in either business or
government operation.
The Review recommends retaining the requirement for a Board member to have experience in
financial management and, noting the current requirement for experience in business or
government operation, to ensure one member has substantial executive experience in public
management. This proposal reflects the importance of having a good understanding of
government financial and performance management, and the important relationship between an
agency and its responsible Minister.
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The Review also recommends ensuring the Board has at least two members with skills in a
relevant area of legal practice (one in criminal defence, and one in another area of law relevant to
Victoria Legal Aid’s work). Other jurisdictions demonstrate that there are significant benefits in the
insights people with relevant practice experience can bring to the Board, and that potential
conflicts of interest for existing practitioners as Board members can be managed. In the
experience of a number of other jurisdictions, board members with these skills have also often
been able to strengthen relationships with key stakeholders.
In addition to these roles, government would continue to consider the overall skills, experience,
qualifications and independence mix required for the Board in accordance with guidance from the
Department of Premier and Cabinet, and the Victorian Public Sector Commission. 571 This could
include people with experience working with vulnerable and disadvantaged community members.
To ensure the Board has the authority to match the responsibility, the Review recommends for
oversight and co-ordination of the system, the Review also recommends changes to the
relationship between the Board and the Managing Director.
In the Victorian public sector, it is common to have a chief executive officer reporting to the board,
although the model of having a managing director on the board is also used in some places.
The chief executive officer model is generally preferred for the following reasons:


it maximises the independence and objectivity of the Board;



it makes a clearer distinction between the strategic oversight of the entity by the Board
and the day to day operational implementation by the chief executive officer including the
role of the board in assessing the performance of the chief executive officer; and



it allows the chief executive officer to focus on delivering the Board’s vision and
operational performance.

The Managing Director of Victoria Legal Aid should be renamed as the Chief Executive Officer,
and should no longer be on the Board. This change would allow the Chief Executive Officer to be
employed by the Board, with the approval of the Attorney-General.572 Once appointed, the Chief
Executive Officer would be under an executive contract managed by the Board.
Currently, the Managing Director is nominated by the Attorney-General and is a Governor-inCouncil appointment under the management of the Secretary of the Department of Justice and
Regulation. The current arrangement does not allow the Board to exercise line management
responsibilities. This change is not intended to have any other consequences for the employment
of the incumbent in the Managing Director position.
The recommended governance changes would help to make the most of the Board’s role to instil
confidence in leadership, management and purchasing through its expertise, independence, and
collective decision-making role. The changes would also align the Victoria Legal Aid governance
structure with modern best practice in government boards.

571

Department of Premier and Cabinet (Victoria), Appointment and Remuneration Guidelines, (1 July 2016);
Victorian Public Sector Commission, Recruitment and Appointment to the Board: A Governance Officers’
Toolkit.
572 This model is used, for example, in section 170(1) of the Equal Opportunity Act 2010 (Vic) whereby the
Board of the Victorian Equal Opportunity and Human Rights Commission can appoint the Commissioner,
with the approval of the Attorney-General.
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Recommendation 6.3 The right skills and powers for the Victoria Legal Aid Board
The Victorian Government should ensure that the Victoria Legal Aid Board has the right skills
mix to fulfil its statutory duties and the proposed role of Victoria Legal Aid as co-ordinating
system manager, by requiring that at least:


one Board member has legal practice experience in criminal defence matters;



one Board member has legal practice experience in another area of law relevant to
Victoria Legal Aid’s practice; and



at least one Board member has substantial executive experience in public
management.

These requirements would be in addition to the current requirement for financial management
skills.
In addition, the Victorian Government should seek amendments to the Legal Aid Act 1978 (Vic)
to rename the Managing Director position as a Chief Executive Officer, and provide that this
position should not be part of the Board, to ensure clarity of roles and reporting lines.
An additional director position should be added to the Board so that it would continue to have
seven members, following the commencement of amendments to the Legal Aid Act. These
changes should not otherwise affect the employment of the incumbent in the Managing
Director position.
In the future, the Board should have power to appoint the Chief Executive Officer, with the
approval of the Attorney-General, to ensure that the Board has the authority to match its
responsibility for the management of the affairs of the organisation. The Board would then
have responsibility for the management of the Chief Executive Officer. This change would
support strong operational accountability and would help to balance the greater authority
proposed for Victoria Legal Aid as co-ordinating system manager.

6.7 More transparent and robust reporting
As previously discussed, the Review finds that relationships among Victorian legal assistance
service providers are often strained. As noted above, the Review acknowledges that tensions are
to be expected in a competitive service provision environment, but there is scope to strengthen
key relationships and eliminate unnecessary tensions to support collaborative operations across
the system.
The Review finds that in 2012–13, some relationships across the sector were seriously damaged
when Victoria Legal Aid quickly made substantial service and eligibility changes to manage its
budget. These changes came as a shock to many in the sector, some of whom have ongoing
concerns about the lack of transparency of Victoria Legal Aid about its operations.
Since then, there have been steps taken to improve consultation and re-establish forums to
facilitate ongoing engagement.
Nevertheless, the Review concludes that there is a need for more transparent information about
legal assistance operations to support better relationships in the sector.
Victoria Legal Aid is accountable to government for its expenditure of public money. It produces a
range of reporting to support this accountability through its annual report.573 Such information has
multiple benefits. It is a source of accountability, intelligence about the legal assistance system,
and transparency about operations.

Victoria Legal Aid currently reports against its obligations under the Victorian Government’s
Budget Paper No 3 and through its annual reports.
573
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The Review concludes that there would be benefit in making this information publicly available
with greater frequency. The Review therefore proposes that the Government require Victoria
Legal Aid to publish high-level expenditure and organisational performance data quarterly, so that
government and other service providers have some warning if the financial or service provision
position changes unexpectedly during the year. The reporting could be done simply, as it is by
Legal Aid Ontario in a five-page quarterly report on its website. The Review notes that Victoria
Legal Aid already provides quarterly reports with much of this information to the Government.
The Review is satisfied that in Victoria such transparency could be achieved without imposing an
undue burden on Victoria Legal Aid.
The Review considered the burden of additional reporting requirements, and on balance,
concludes that a number of factors weigh in favour of more regular public reporting in these
circumstances:


the unique challenges for Victoria Legal Aid in managing a budget against unpredictable
demand and guideline changes that can be slow to show an impact on the financial
outcomes;



still strained relationships between legal assistance service providers, that more
transparency and access to current information could help to improve; and



open data movements across the Victorian Government, and other governments across
the world, which are encouraging transparent reporting on performance data as frequently
as possible. Some jurisdictions, like the United Kingdom, are considering proposals for
real time reporting.

The Review also recommends that the Budget Paper No 3 measures that relate to Victoria Legal
Aid be reviewed. The current performance measures for Victoria Legal Aid are aligned with its
stated objectives, however, the Review recommends that these measures be broadened.
There are currently five quantity measures which give a picture of the amount of ‘access to
justice’ that Victoria Legal Aid delivers. There is one timeliness measure which describes how
quickly legal aid applications are processed. There are no quality measures that demonstrate how
well Victoria Legal Aid’s services are being provided. In particular, there are no measures that
demonstrate that Victoria Legal Aid is living up to its purpose to ‘resolve and prevent legal
problems’.
Examples of outcome or quality measures in other areas of the justice portfolio include:


births, deaths, and marriages registration transaction accuracy rate;



settlement rate for mediation at the Dispute Settlement Centre of Victoria;



customer satisfaction rating for community education and training programs and dispute
resolution services provided by the Victorian Equal Opportunity and Human Rights
Commission;



percentage of teachers and students who are satisfied with education programs provided
by the Victorian Law Reform Commission;



proportion of community satisfied with policing services (general satisfaction);



rate of return to corrective services within two years of discharge from a community
corrections order;



successful completion of parole orders; and



rate of prisoner participation in education.574

Further timeliness measures could also be developed to complete the picture of Victoria Legal
Aid’s core service provision. Developing performance measures that fill these gaps would
strengthen the accountability of Victoria Legal Aid’s reporting to government.

Department of Treasury and Finance (Victoria), Victorian Budget 2016–17: Budget Paper No 3 – Service
Delivery (2016) 267, 269–70, 275, 279, 281.
574

410

Chapter 6 Legal assistance for Victorians most in need
Recommendation 6.4 Improving the transparency of Victoria Legal Aid’s operations
The Victorian Government should seek amendments to the Legal Aid Act 1978 (Vic) to require
Victoria Legal Aid to publicly report its expenditure and organisational performance against
indicators approved by the Attorney-General (at least on a quarterly basis) to improve the
transparency of its operations.
This information should be placed on the Victoria Legal Aid website. The publication of
information would ensure that all legal assistance service providers have access to current
financial and performance information, and prevent shocks to government and other legal
assistance service providers if the financial or service provision position changes unexpectedly
during the year.

Recommendation 6.5 Improving Budget Paper No 3 measures
The Victorian Government should review the Budget Paper No 3 measures for Victoria Legal
Aid to ensure that the measures reflect the current and future role of the organisation and that
they include some quality measures.

6.8 Relationships with community legal centres
There are some feelings of distrust about Victoria Legal Aid’s service provision decisions in the
community legal sector, and concern that Victoria Legal Aid might preference its in-house practice
if it withdraws funding from a community legal centre or from private providers and starts to offer
in-house services in that area.
The Review recommends that the Government approve a minimum aggregate budget allocation
to community legal centres, in recognition of the important role of community legal centres in the
mixed model, and to reduce the opportunity for perceptions that Victoria Legal Aid might
preference the in-house practice when making decisions. This allocation should be part of the
annual budget discussions between Victoria Legal Aid and the Attorney-General. Victoria Legal
Aid would be able to fund services from the community legal sector in addition to this budget.
There should also be a mechanism for Victoria Legal Aid to seek to vary this arrangement within a
financial year with the approval of the Department of Justice and Regulation, if needed in a
situation of market failure. Such a situation may arise where there is an area of acute need, and
there is no community legal centre capability to meet this need. Any such variation should be
done transparently and consultatively.
Recommendation 6.6 Making community legal centre funding more transparent
The Victorian Government should specify a minimum aggregate budget allocation to
community legal centres when providing funding for Victoria Legal Aid to administer. This
would support productive working relationships between Victoria Legal Aid and community
legal centres by removing perceptions that Victoria Legal Aid might give preference to its inhouse practice when making decisions about funding.
The Victorian Government should develop a provision for Victoria Legal Aid to seek approval to
vary this in a situation of market failure where there is an area of acute need and no community
legal centre capability or service. This should be done transparently, consultatively, and with
the approval of the Department of Justice and Regulation.
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6.9 Governments could reduce inefficiencies in the system
In its examination of the effective and efficient use of legal assistance resourcing, the Review also
finds that there are a number of government actions that contribute to inefficiencies in the system.
The Review finds that over time, the Victorian and Commonwealth Governments, and Victoria
Legal Aid, have established a multitude of short-term funding arrangements for the community
legal sector. These arrangements create significant inefficiencies as community legal centres go
through annual processes of applying for funding and reporting under different funding
arrangements.
Historically, fluctuations in the funding available through the Public Purpose Fund have also made
it difficult for Victoria Legal Aid to provide services within budget, while also maximising use of the
available resources, with any precision. The Legal Services Board and Victoria Legal Aid have
entered into arrangements to even out funding from the Public Purpose Fund so that there are
less significant variations year to year.
However, many community legal centres continue to operate with unstable funding. Uncertainty
about funding makes it difficult to undertake meaningful medium-term planning in the sector.
It can also result in what is sometimes an inefficient cycle of investment in the start-up phase for
projects and programs. This cycle can be resource intensive and the programs may or may not
receive ongoing funding. While pilots are one way to innovate and trial new ways of working, they
should not be relied on as a way to provide core services, as they sometimes are in community
legal centres. These short funding cycles, and associated application and reporting cycles, create
inefficiencies in the use of resources.
The Review notes that the Victorian Attorney-General, in determining the methodology and
distribution of Commonwealth funding for community legal centres under the National Partnership
Agreement, authorised Victoria Legal Aid to enter into two-year funding agreements with
community legal centres, but the Victorian Government gave a five-year notional allocation of that
funding to the centres.
The Review recommends that the Government take further steps to reduce inefficiencies in the
system by:


providing four-year funding for legal assistance services (including community legal
centres) to facilitate longer-term planning in the sector; and



centralising State funding to community legal centres, where appropriate, to reduce the
administrative burden on service providers of applying for, and reporting against, multiple
funding agreements.

The consolidation of funding arrangements, and central reporting of them through Victoria Legal
Aid, would also support the proposed role for Victoria Legal Aid as the co-ordinating system
manager. Currently, no government or service provider has a complete line of sight to resourcing
across the Victorian legal assistance sector. Just as evidence about legal needs in the community
should inform service planning, an understanding of what is currently being done to meet those
needs should also be part of collaborative system planning. The current opaqueness around
funding arrangements does not support efficient system management and effective planning for
service provision. The Review therefore makes recommendations to consolidate funding
arrangements, where appropriate, to reduce the burden on funders and community legal centres
of multiple applications and reporting requirements. The Review also makes recommendations
that would give Victoria Legal Aid, as the proposed co-ordinating system manager, a line of sight
to funding of the sector so that it can understand what is currently being done to meet community
needs. To minimise the reporting burden, reporting to Victoria Legal Aid could be undertaken in
ways that align with the existing responsibilities of community legal centres as incorporated
bodies.
Historically both Victorian and Commonwealth Governments have made policy, legislative, and
operational decisions that drive up demand for legal assistance services, without adequate
planning and resourcing for those down-stream effects in the system. Better co-ordination across
areas of governments would help to overcome these issues.
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While a number of individuals and organisations proposed that the government adopt the
formalities of a Justice Impact Statement as part of the Cabinet process, the Review concludes
that these mechanisms are often applied too late in the policy development process, after a
Minister has largely committed their individual support to the development of a particular policy
position or operational outcome.
The Review recommends improved cross-portfolio co-ordination, particularly between justice and
human services departments, as a more effective and practical mechanism to influence these
outcomes within government. Such co-ordination would help to ensure that legal assistance
needs are identified and taken into account early in the policy development process.
The Review notes other issues raised about criminal procedure and the practices of the courts
that can have the effect of increasing demand for legal assistance time. The Review recognises
that these issues can have an influence on the efficient and effective use of legal assistance
resources. Such issues are beyond the scope of this Review, but are noted in the discussion
above (see section 5.6) for further consideration by the Department of Justice and Regulation,
and the relevant independent institutions in the justice system.
Recommendation 6.7 Longer-term funding to facilitate service provision
The Victorian Government should provide four-year funding allocations for legal assistance to
improve the ability of legal assistance services (including community legal centres) to plan
service provision. Greater funding certainty would also produce efficiencies by reducing the
resources required to participate in short-term funding cycles.
Where the necessary funding certainty can be provided by governments, Victoria Legal Aid
should move to four-year funding agreements with the community legal centres it funds.

Recommendation 6.8 Consolidating funding arrangements as appropriate
The Victorian Government should require State departments and agencies that provide funding
to community legal centres to report such funding to the Department of Justice and Regulation.
The department should provide this information to Victoria Legal Aid. The Victorian
Government should encourage Commonwealth Government departments and agencies to
provide similar information to Victoria Legal Aid about their funding to community legal centres
to facilitate whole-of-system co-ordination by Victoria Legal Aid.
The Victorian Government should work to consolidate as many State funding streams to
community legal centres as possible, to reduce the burden on community legal centres of
multiple application and reporting requirements. However, consolidation of funding streams
should not discourage funding of the community legal sector to achieve outcomes across
government.
Funding agreements with community legal centres should require them to provide Victoria
Legal Aid with a copy of their annual operating statements (which they are already required to
produce as incorporated bodies) to ensure that Victoria Legal Aid has a clear picture about
resourcing.

Recommendation 6.9 Improving co-ordination across departments
The Victorian and Commonwealth Governments should improve co-ordination on policy and
legislative initiatives that are likely to affect demand for legal assistance services by
establishing relevant cross-portfolio committees involving, at a minimum, the justice and human
services portfolios, and others as necessary. This co-ordination would also support integrated
service design and provision to meet the needs of vulnerable and disadvantaged members of
the community. The Victorian Department of Health and Human Services, and the Department
of Justice and Regulation should commence these co-operative arrangements at the State
level, even if agreement cannot be reached with the Commonwealth.

413

Access to Justice Review

6.10 Maximising value for money
Like private organisations, public sector entities are concerned with maximising value with limited
financial resources, by balancing trade-offs between cost-effectiveness and the end results of
their activities.575 Publicly funded organisations must be open to testing the public value they
provide in terms of cost, quality, and outcomes. On some views, demonstrating this analysis is the
only way to be sure that the creation of public value has occurred. 576
The desired procurement outcome when purchasing legal assistance services is understandably
harder to define and measure than when the government is purchasing goods like stationery
supplies or motor vehicles. It is not a simple like-for-like cost comparison. Legal assistance
services, like other public services, are purchased to create public value, and public value can be
hard to define. The assessment of public value, in its full sense, must be based on sound
principles, be transparent, and be documented and explained.
The Review recognises that public value can be a difficult and complicated concept to test.
However, it is vital that robust attempts are made to maximise and demonstrate public value.

6.10.1 Value for money in purchasing decisions
In different ways, each of Victoria Legal Aid’s statutory objectives require it to seek value for
money in its purchasing decisions. Victoria Legal Aid should seek constantly to enhance the
efficiency and effectiveness with which legal assistance is provided in Victoria.
The search for continuous improvement involves exploring different options for purchasing legal
assistance services. Examples include contracting with preferred suppliers, broader use of fixed
fees for certain tasks (for example, bundling discrete tasks or the whole conduct of a criminal
matter in to a fixed fee), and bulk tendering which can allow better rates to be negotiated by
packaging a large volume of work together. The Review notes that the Legal Aid Act makes
allowances for the appointment of a lawyer if it has entered into tendering arrangements.577
At times, seeking to improve efficiency and effectiveness in providing legal assistance might also
involve taking calculated risks, and exceptions to standard procurement practices to test new
approaches in the public interest.
The Review heard, for example, about the involvement of the Dutch Legal Aid Board in
developing a virtual platform for parties to resolve property and parenting aspects of family law
problems on a user-pays basis. The Review understands that initial results demonstrate that the
costs of this service are significantly less than conventional dispute resolution processes.
Taking calculated risks to explore new ways of working involves exercising judgment about public
value. Such decisions must be based on principles and factors that can be articulated and
documented, and be subject to external review. Transparency is critical for public confidence in
the system.
Recommendation 6.10 Maximising the value of legal assistance services through
purchasing arrangements
Victoria Legal Aid should continue to explore innovative purchasing arrangements and, where
appropriate, trial alternative arrangements to maximise the public value of legal assistance
services and to meet (or better meet) legal needs in the community. New approaches might
include bulk tendering or greater use of fixed fee arrangements.
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Martin Cole and Greg Parson, Unlocking Public Value (2006), xvi.
Mark Moore, Creating Public Value: Strategic Management in Government (Harvard University Press,
1995), 28–29.
577 Legal Aid Act 1978 (Vic) section 30.
576
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6.10.2 Victoria Legal Aid – improving efficiency and effectiveness
To ensure efficiency and effectiveness in the use of legal assistance resources, the Review
examined a number of aspects of Victoria Legal Aid’s existing operations. The Review
recommends that Victoria Legal Aid:


continues to improve the grants application and associated compliance processes;



reviews its Strategic Communications, and its Performance, Evaluation and Project
functions, with a view to reallocating resources, and ensures that they are efficient and
effective in meeting the current and future needs of the organisation;



considers whether it would be making a distinctive contribution when allocating resources
to policy and law reform activities;



reviews the VLA Chambers model;



continues to enhance the ways that it monitors quality; and



ensures appropriate fee structures to support quality services to the community.

a. The simplified grants process
The Review notes efficiencies in the processing time for applications since the introduction of the
simplified grants process, and significant positive feedback from private practitioners about the
pilot.
However, the transfer of responsibility to practitioners and firms for much of the initial assessment
of grant applications has meant some transfer of risk from Victoria Legal Aid to the private
profession. This transfer of risk is naturally of concern to private practitioners as a commercial
matter of return for work performed. In relation to the Review’s examination of the efficient use of
resources, these experiences raise questions about the effective and efficient administration of
grants of legal assistance. If the guidelines and the process for administering them are creating
the need for a significant compliance and restitution process, there are likely to be inefficiencies in
the system.
In November 2015, Victoria Legal Aid instituted a ‘restitution holiday’ where restitution (repayment
of grant money) is considered only as a last resort and in the most serious instances of noncompliance.
Victoria Legal Aid reports positive practitioner feedback about this approach. The low number of
non-compliance notices issued to private practitioners in the criminal law area in July to
December 2015 (five compared with 308 in the previous period), and the low value of restitution
notices issued in the same area ($15,194 compared with $115,916 in the previous period),
indicates that the burden of non-compliance can vary significantly between assessment
periods.578
This approach must be weighed against the importance of having enforcement of consequences
for non-compliance with the guidelines, especially in circumstances where decisions about
whether or not a grant is made sit with the party who will benefit from those funds.
In other areas of public sector procurement, best practice guidelines recommend pursuing
remedies – the least expensive and least disruptive ones – for breaches of contract.579 Without
appropriate enforcement to accompany oversight, contract management can be vulnerable to
manipulation, but ‘maintaining robust contractual management and oversight to enforce
contractual terms, milestones and deliverables’ can mitigate against this risk. 580 A public policy
perspective would highlight that the integrity of the grants process, which involves a significant
procurement of services to the public, should be considered in similar terms.
578

Victoria Legal Aid, Partners: Our Relationship with the Private Profession and a Quality Update (2016),
2-3.
579 Department of Planning and Development (Victoria), Victorian Local Government: Best Practice
Procurement Guidelines (2013).
580 Independent Broad-based Anti-Corruption Commission (Victoria), The Red Flags of Corruption:
Procurement (2015).
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The integrity of the simplified grants process is also a matter of statutory requirement, since
Victoria Legal Aid must ensure that in controlling and administering the Legal Aid Fund, ‘legal aid
is provided in the most effective, efficient and economic manner and in a manner which dispels
fear and distrust’.581
Having established this model, Victoria Legal Aid bears responsibility for ensuring that it is as
efficient and effective as possible. Where compliance is an ongoing issue, and Victoria Legal Aid
does not identify concerns about deliberate misuse of the system, it must consider if the system is
understood well enough for its efficient administration. For example, if practitioners are regularly
misapplying a category such as disability (as in one example given to the Review by a private
practitioner), Victoria Legal Aid should consider whether the guidelines are drafted as clearly as
they could be, and whether practitioners have sufficient understanding and support to apply them
appropriately.
If non-compliance were a product of private practitioners attempting to manipulate the system
solely to receive greater income from grants of assistance, it would be reasonable to expect that a
greater number of non-compliance notices would be issued to private practitioners than to Victoria
Legal Aid’s staff (since in-house staff have no personal financial incentive in the outcome).
The Review finds the opposite to be the case: there were 10 times as many non-compliance
notices issued to in-house staff in the criminal law area in the period from July to December 2015
than there were to private practitioners. This evidence suggests that there are broader difficulties
in applying the guidelines than potential ‘gaming’ of the system by private practitioners. The
Review acknowledges that both private practitioners and Victoria Legal Aid staff might be driven
by the desire to help the person in front of them by assessing them as eligible for legal
assistance, as much as by any mistake or potential gaming of the system.
Victoria Legal Aid should take appropriate steps to review compliance issues and restitution
notices for problems in the application of the guidelines, and either simplify the guidelines and/or
provide more education to practitioners about what is required to satisfy them.
Private practitioners are understandably concerned about bearing the risk of having performed
legal assistance work, and then having to repay the grant money if they are found not to have
complied with the guidelines. Practitioners should have the ability to ask for an assessment by
Victoria Legal Aid.
Having done this work, Victoria Legal Aid should seek to enforce non-compliance with the
guidelines to support the integrity of the system.
Victoria Legal Aid should also review the efficiency of the compliance mechanisms associated
with grants of legal assistance. While the compliance tools are sound in theory to ensure that
Victoria Legal Aid can acquit its responsibilities as the fund manager, the Review also heard
feedback that the requirements are onerous and resource intensive. Unduly onerous compliance
activities make efficiencies in resourcing difficult to realise in practice.
The Review finds that the compliance checklists impose significant record-keeping duties with
long lists of matters to be recorded on a file. The checklists create an extensive audit list for
principal practitioners and compliance staff. Victoria Legal Aid should consult further with the
private profession to ensure that the compliance requirements are the minimum necessary to
support compliant practice. The Review also notes in particular the feedback from regional and
rural practitioners that the compliance processes can be a barrier to them undertaking legal
assistance work as a viable prospect for their businesses.

581

Legal Aid Act 1978 (Vic) sections 6(1)(b) and 7(1)(a).
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Recommendation 6.11 Continuing to improve the simplified grants process
Victoria Legal Aid should continue to refine the process for lawyers to assess their client’s
eligibility for a grant of legal assistance by:


reviewing compliance issues and restitution notices to identify any recurring problems
in the application of the guidelines, and to determine whether the guidelines should be
clarified or simplified, or if more education about the guidelines is required; and



ensuring that there is a mechanism for lawyers to check their assessment with Victoria
Legal Aid, and/or to have Victoria Legal Aid make the decision if the private practitioner
is uncertain about the application of the guidelines, and promoting awareness of this
mechanism with the private profession.

Having undertaken this work, where there are breaches of the guidelines, Victoria Legal Aid
should pursue restitution to maintain the integrity of the guidelines.
Victoria Legal Aid should also review the efficiency and practicality of compliance mechanisms
associated with the grants process.

b. Corporate services costs
The Review examined Victoria Legal Aid’s corporate services costs as part of its consideration of
the efficient and effective use of legal assistance resources.
The Review finds that in 2014–15, corporate functions were within a standard range at
eight per cent of overall expenditure, and 10 per cent of full-time equivalent staff numbers.
For example, a January 2015 PricewaterhouseCoopers report Benchmarking of Commonwealth
and State Government Corporate Services 2014, found that ‘entities spent between 7–14% of
their total departmental operating expenses on corporate services in 2013–14’.582 Other
Australian jurisdictions do not publicly report this figure, but by way of comparison internationally:


Legal Aid Ontario publicly reports that administration was 10.35 per cent of its expenditure
in 2014–15;583



the New Zealand Ministry of Justice reports to the Review that its corporate overheads for
managing legal aid were eight per cent;584 and



the Scottish Legal Aid Board publicly reports a nine per cent administration spend in
2015.585

Corporate services costs include finance roles, built environment and records, library,
communications, human resources, business reporting, and information and communication
technology. Victoria Legal Aid distinguishes corporate services costs from indirect client service
provision areas that support direct client services, such as legal practice support. It also excludes
areas such as assignments, which are a function associated with the administration of the Legal
Aid Fund.
The allocation of corporate staff between different areas of Victoria Legal Aid has been fairly
stable over the past three years. Consistent data is not available prior to 2012–13 because of
changes to Victoria Legal Aid’s reporting methodology.
The Review has some concerns about the relative allocation of resources to different corporate
services areas, in particular, Strategic Communications, and Performance, Evaluation and
Projects.
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PricewaterhouseCoopers, Benchmarking of Commonwealth and State Government Corporate Services
2014 (2015), 6.
583 Legal Aid Ontario, Annual Report 2014–15 (2015), 42.
584 Information provided by the New Zealand Ministry of Justice to the Access to Justice Review, April 2016.
585 The Scottish Legal Aid Board, Statement of Accounts for the Year Ending 31 March 2015 (2015), 8.
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In 2014–15 Victoria Legal Aid’s Strategic Communications expenditure was $1.161 million. 586
There are 12 roles within Strategic Communications. The team is responsible for planning,
implementing, monitoring, and evaluating Victoria Legal Aid’s communications strategies and
activities.
The four online content and communications roles, and two design and publishing roles, are
required to support Victoria Legal Aid’s website and publications. These roles are an essential
part of Victoria Legal Aid’s graduated model of service provision and its role as a central hub for
information about legal issues for the community proposed in Chapter 2 Accessible information
about legal issues and services.
There are nine other communications and engagement roles identified by Victoria Legal Aid in its
organisational structure. The Associate Director oversees all of Strategic Communications. Two of
these roles sit outside the Strategic Communications team but have some communications
elements: one in the Legal Practice directorate to provide engagement and communications
capacity with a specific focus on Victoria Legal Aid’s engagement with the private profession, and
the other to assist with staff engagement and change management for a major project of
consolidating Victoria Legal Aid’s three Melbourne offices and moving premises. One position is
vacant.
The other five roles are allocated for media engagement and corporate communications, including
production of the annual report and various newsletters. This is a substantial investment in
corporate and program communications. On the evidence before the Review, this level of
investment in strategic communications is high for an organisation of Victoria Legal Aid’s size,
and appears to be higher than necessary.
The Review notes that Victoria Legal Aid has a broader role than some legal aid commissions,
and that it communicates with a broad range of stakeholders and the general community.
However, communication and engagement have also been a significant point of tension raised by
the private profession and community legal centres when speaking about their engagement with
Victoria Legal Aid. These criticisms point strongly to the need for improved consultation, policy,
and partnership skills.
For example, one community legal sector worker commented to the Review that consultation from
Victoria Legal Aid does not feel like being asked something, but being told something. This and
similar observations from the sector suggest that there is a perception that stakeholder
engagement from Victoria Legal Aid sometimes involves one-sided messaging. Such views raise
an effectiveness question for Victoria Legal Aid to consider that is broader than its strategic
communications function, but should include a consideration of these functions at a minimum.
In contrast, in 2014–15, Victoria Legal Aid’s Performance, Evaluation and Projects expenditure
was $313,000 and had three full-time equivalent staff.587 The Performance, Evaluation and
Projects team drives and supports the development of a more rigorous evidence base and
evaluation standards.
Victoria Legal Aid’s performance, evaluation, and projects operating costs have increased from
$1,000 to $2,000 between 2013–14 and 2014–15; staff costs have increased from $101,000 to
$311,000 in the same period.588
The Review recognises that evaluation work is built into a range of roles across Victoria Legal
Aid, particularly project roles. Evaluation is also often commissioned from an independent
provider to meet government budgetary and auditing requirements.
The Review notes the department’s direct experience of the pressure this area is under to support
evidence-based resourcing decisions by government. In the Review’s view, it is insufficiently
resourced to support this task. These roles will also be further called on to support the evidencebased co-ordination functions that the Review proposes for Victoria Legal Aid in the legal
assistance sector. This functionality could be better supported through a re-prioritisation of
corporate staff, rather than a further investment in overheads overall.
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The Review recommends that Victoria Legal Aid review its Strategic Communications, and its
Performance, Evaluation and Project functions to ensure that they are efficient and effective in
meeting the current and future needs of the organisation.
Recommendation 6.12 Ensuring efficient and effective corporate services at Victoria
Legal Aid
Victoria Legal Aid should review, and consider re-allocating resources between, its Strategic
Communications, and its Performance, Evaluation and Project functions, to ensure that they
are efficient and effective in meeting the current and future needs of the organisation.

c. Strategic advocacy
It was put to the Review that undertaking strategic advocacy and law reform is an inefficient use
of legal assistance resources that could otherwise be directed to individual client case work.
There are value judgments involved whenever publicly funded entities direct resources away from
day to day case work. Whether, and to what extent this should occur for the purposes of strategic
advocacy, can be controversial. The Review recognises some of the historical criticisms of
Victoria Legal Aid’s decisions about funding strategic advocacy. However, it considers that
Victoria Legal Aid’s establishment of the Strategic Advocacy Advisory Group and development of
clear, organisation-wide priorities for strategic advocacy, which are approved by its Board, serve
to provide an appropriate oversight mechanism for this function.
The Review concurs with the Productivity Commission about the value of strategic advocacy.
One of the benefits (and potential efficiencies) of having a public legal assistance provider that
can identify and act on systemic issues is the opportunity to create system-wide reforms to laws
which, in their application, have unfair or unjust outcomes. Different vehicles of strategic advocacy
are appropriate in different contexts, and Victoria Legal Aid is best placed to make those
assessments.
Victoria Legal Aid also has a statutory role to contribute directly to government on law reform
issues that ‘come to its attention in the course of performing its functions’. 589 Law reform bodies
have publicly acknowledged that this input is important to the success of systemic change.590
Victoria Legal Aid’s policy capacity can be important to help the government to consider the
implications of policy and operational decisions.
There might be occasions where opportunities to collaborate and share resources among
stakeholders for this purpose are missed. Identifying and acting on these opportunities could
contribute to potentially more effective policy advice to governments. The Review notes that
Victoria Legal Aid makes efforts to collaborate, such as its current work as part of the community
legal centre Tenancy Working Group to contribute to the Residential Tenancies Act review. 591
It is important for Victoria Legal Aid to use its resources wisely and consider where it can add
value in addition to the other sources of advice to government on a given topic. For example,
Victoria Legal Aid might have a unique perspective to contribute to a proposal that might affect
alleged perpetrators of family violence.592 On the other hand, its distinctive contribution to policy
on an issue such as paid parental leave might be debatable. 593 On the former issue, Victoria
Legal Aid is the key organisation that can offer this perspective to government. On the latter,
there are a number of government agencies at the State and Commonwealth levels that
governments also pay to provide advice on these topics, and there are a number of private
service providers who also represent clients in employment and discrimination law.
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Issues were also raised about the quantity of resources allocated to media engagement
(see 5.5.3). The Review acknowledges that one of the aims of communications work is to
contribute to the effectiveness of Victoria Legal Aid’s strategic advocacy.
Overall, the Review does not find significant efficiency problems in the strategic advocacy area.
The Review observes that:


strategic advocacy work is appropriately grounded in Victoria Legal Aid’s existing
statutory functions;



policy and law reform submissions are key communication tools between Victoria Legal
Aid, and the Victorian and Commonwealth Governments;



the establishment of the Strategic Advocacy Advisory Group and development of clear,
organisation-wide priorities for strategic advocacy appears to have responded to some of
the criticisms which have been previously levelled at Victoria Legal Aid’s strategic
advocacy efforts; and



it would be common practice for a public entity’s board to be providing oversight of key
communications to government as part of its responsibility ‘to determine the policies,
priorities and strategies of [Victoria Legal Aid]’, and its responsibility for the relationship
between Victoria Legal Aid and the Government.594

Recommendation 6.13 Making distinctive contributions through policy work
Victoria Legal Aid should consider introducing a ‘distinctive contribution’ criterion to its internal
guidance for policy and law reform work. This principle would help to guide the efficient use of
resources by ensuring that there is consideration of whether Victoria Legal Aid would be
making a distinctive contribution to the policy discussion before proceeding to allocate
resources to policy or law reform work.

d. Victoria Legal Aid Chambers
The Review heard significant concerns about both the cost and quality of VLA Chambers.
The Review notes that VLA Chambers comprised 17 pre-existing advocacy positions within
Victoria Legal Aid when it was created in 2012, with a small increase of two staff at the time, and
another four since then. On these numbers, the creation of VLA Chambers has been an
evolutionary development of the advocacy function within Victoria Legal Aid and has not been as
radical a shift as its branding, and the reaction of a number of people in the legal sector suggest.
However, the concerns expressed to the Review about the current operation of VLA Chambers
require careful scrutiny.
While VLA Chambers uses a relatively small proportion of Victoria Legal Aid’s resources (at
two per cent of the organisation’s expenditure), an expenditure of $3.86 million is still substantial.
The Review has examined the evidence, and the evidence to date suggests a low cost-recovery
rate by VLA Chambers. The Review concludes that Victoria Legal Aid is unable, at present, to
quantify and demonstrate persuasively the value of VLA Chambers.
The Review notes that the allocation in the Financial Performance Model of 50 per cent of
Chief Counsel’s time to management and organisational duties at the executive level is not
comparable to use of a senior barrister’s time in the private sector, who would not have those
additional management responsibilities.
The Review heard that courts were concerned about the variability of the quality of advocacy
demonstrated between different courts, and different solicitor-advocates, in legal assistance
matters. These concerns were also raised across the legal profession, with respect to lawyers
from VLA Chambers, Victoria Legal Aid’s broader staff practice, the private profession and
community legal centres, as well as the Office of Public Prosecutions.

594

Legal Aid Act 1978 (Vic) section 12(2)(a).

420

Chapter 6 Legal assistance for Victorians most in need
The Review also heard concerns that some members of VLA Chambers lacked experience for the
type of work that they were undertaking. The average post-admission experience of staff in
VLA Chambers is approximately 17 years. For those staff who have signed the Bar Roll, the
average time since signing the roll is approximately eight years (with average post-admission
experience for those staff being approximately 16 years).
A comparison undertaken by Victoria Legal Aid with the New South Wales Public Defenders in
2015–16 shows that the average salary of a Public Defender is $274,920. The average salary for
an advocate in VLA Chambers is $133,195.595 While the lower cost in Victoria suggests greater
cost efficiency, it could also be an indication of the relatively junior advocates in VLA Chambers
and of quality issues. When cost and quality are considered together in the Victorian context, the
evidence is of:


a relatively low cost-recovery ratio which reflects, at least in part, the fact that
VLA Chambers advocates spend time on early work on cases that is not remunerated
under the relevant fee for external advocates; and



quality and reputational concerns which suggest that VLA Chambers would be assisted
by the leadership of a small number of more senior advocates in addition to the current
Chief Counsel (who is well regarded), of similar calibre to senior advocates at the Office
of Public Prosecutions. That is the model in a number of other Australian jurisdictions.

The Review notes that the role of senior advocates can be critical in lifting the performance of any
in-house advocacy practice, ensuring that the practice is well regarded externally by stakeholders,
and can attract potential future staff of a high quality.
On the information before the Review, the current model of VLA Chambers is difficult to justify.
The Review acknowledges that this finding does not take into account other potential efficiencies,
such as early settlement rates and mentoring and training of other staff, as the Review has seen
insufficient data to test these issues. Equally, however, the mixture of traditional advocacy,
advocacy skills development and more administrative functions in the current VLA Chambers
model is unlikely to maximise efficiency. Such a mixture of advocacy and non-advocacy work runs
counter to the logic of specialisation as a driver of efficiency, such as that adopted by the Office of
Public Prosecutions and Public Defenders offices in other jurisdictions. The Review notes that the
skills development with other Victoria Legal Aid staff can, however, improve the effectiveness of
the organisation as a whole. The balance and elements of value of VLA Chambers should be
examined further.
Accordingly, Victoria Legal Aid should commission an independent review of the model for
VLA Chambers.
Victoria Legal Aid should develop a way of assessing and documenting the value of the full
complement of work performed by VLA Chambers (just as it puts a value on the contributions staff
lawyers make to online materials and community legal education), then assess which purchasing
options offer best value for money. The value for money proposition must include consideration of
quality.
Recommendation 6.14 Ensuring Victoria Legal Aid Chambers provides maximum value
for money
Victoria Legal Aid should commission an independent review of the model for Victoria Legal Aid
Chambers and consider whether the model maximises value for money in advocacy services.
The review should include consideration of an alternative model based on the Public Defenders
in other Australasian jurisdictions, some of which have more institutional separation from the
Legal Aid Commission and a number of more senior advocates.
Victoria Legal Aid should obtain agreement from the Department of Justice and Regulation to
the terms of reference for the independent review, and consult with the Attorney-General about
the implementation of its findings.

Victoria Legal Aid, 2015–16 Mid Year Review – VLA Chambers (2016). Victoria Legal Aid figures
provided are across VLA 5 and VLA 6 advocates only.
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Recommendation 6.15 Making purchasing of advocacy services accountable
Victoria Legal Aid should take the following steps to support transparency and accountability of
its purchasing decisions in relation to advocacy services:


review its fees paid to barristers from the private Bar each quarter to monitor distribution
and inform its briefing processes;



scope options for producing more activity costing data in relation to in-house advocates
to inform Victoria Legal Aid’s value for money assessment and support the culture of
accountability within the organisation; and



ensure that its policy and fee structure for briefing counsel are publicly available.

e. Accountability for the quality of legal assistance services
The Review recognises that Victoria Legal Aid’s current mechanisms to measure quality include:


its client satisfaction survey;



data about complaints made against it; and



auditing compliance with quality standards and established procedures on files allocated
to private practitioners and Victoria Legal Aid staff.

The Review notes that there are other performance management tools for Victoria Legal Aid staff.
However, the components listed above present only part of the overall quality picture. While client
perspectives are generally valid and valuable, the Productivity Commission finds that individual
consumers of legal services may find it difficult to judge the quality of those services. 596
Complaints data is a small sample and is provided by people who feel able to make a complaint.
Auditing for compliance on the file only gives a partial indication of the quality of the service in
practice. As Dr Liz Curran observes, improving the quality of legal assistance services is an
ongoing endeavour that needs to be situated within a ‘continuous development, reflection and
improvement’ model.597
The Review heard serious concerns from stakeholders, including the courts, about the quality of
practitioners appearing for legally assisted clients. These concerns included observations that
some practitioners are ill-prepared, take on too many cases with a consequent waste of court
time, and send inadequately briefed agents to appear in regional courts.
The Review notes that the systemic occurrence of these types of problems in other jurisdictions
has prompted large-scale reforms and increased government supervision of the administration of
legal assistance.
The Review notes that the courts only see a part of an advocate’s work, that which takes place in
court, and do not always have the full facts (such as the nature of the advocate’s instructions from
their client). However, judicial officers are informed observers of the quality of in-court advocacy.
While the Review did not hear that substandard advocacy was so frequent and widespread as to
be systemic in Victoria, the issues raised indicate a need for improved accountability for the
quality of legal assistance services, including the in-court component.
The Review finds that Victoria Legal Aid is not able to assess fully the quality of advocacy work.
In the absence of appropriate quality indicators, it is not possible for the Review to assess, or
Victoria Legal Aid to demonstrate with certainty, that its services provide value for public money
by being effective.
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In relation to in-court advocacy, the Review considers that the examples of assessments of
quality provided by the 360-degree feedback mechanism that has been used by the Judicial
College of Victoria, and the peer review models used by Victoria Legal Aid for in-house staff and
by legal assistance administrators in other jurisdictions, are valuable starting points for building on
the indicators of quality that Victoria Legal Aid currently uses.
The Review notes that specific reviews, like Victoria Legal Aid’s current Child Protection Review,
are an important opportunity to review quality practice, among other things.
Accreditation is another tool available to assess quality, and is used in the wider legal profession
to ensure certain levels of quality. Both the Victorian Bar and Victoria Legal Aid note the value of
the training program and quality assurance offered by the Bar’s Indictable Crime Certificate for
criminal advocates. The Review concludes that there would be benefits in making this certification
available to advocates employed by government entities, so that a common standard can be
applied across the profession to support consistently high-quality advocacy and movement of
professionals between the Bar and VLA Chambers over time. The Review understands that this
certification process is not currently available to staff in VLA Chambers. The government should
request the Bar to allow the Certificate to be available to relevant Victoria Legal Aid advocates, at
least those who have signed the Bar Roll.
Victoria Legal Aid should then give consideration to making indictable crime advocacy aspect of
VLA Chambers subject to possession of an Indictable Crime Certificate (noting that not all roles
undertake indictable crime).
Recommendation 6.16 Improving and demonstrating the quality of legal assistance
Victoria Legal Aid should continue to develop its mechanisms to assess the quality of legal
assistance work carried out in-house, by private practitioners and by community legal centres.
These mechanisms should include peer assessment of advocacy skills in-court, using
sampling and a risk-based regulation approach.
The Victorian Government should request the Victorian Bar to allow Victoria Legal Aid’s
in-house counsel (at least those who have signed the Bar Roll), to participate in the Indictable
Crime Certification process in recognition of the Bar’s important contributions to raising
advocacy standards in the legal profession.

f. Setting fee schedules to support quality services
Victoria Legal Aid maintains a complex range of fees with 10 fee schedules, multiple fee tables
under each of these, and with hundreds of fees within the tables.
Victoria Legal Aid has been extremely successful in keeping fee levels low in Victoria. Victoria is
consequently in a different position to that found by legal assistance reviews in a number of
overseas jurisdictions in the past decade.598
The question for the Victorian Government is not how fees can be cut further but whether the fees
are sufficient to maintain the desired market participation and a quality of service that is effective
for the community.
The Review examined examples within the fee structures, such as child protection and war
veteran’s appeal work, where the real value of the remuneration for the work has fallen
significantly when compared with inflation rates, whereas summary crimes fees have slightly
outpaced inflation. Overall, the relative remuneration of legal assistance work has declined
compared with the fees for other legal work performed in the private sector, for example, in areas
such as indictable crime or family law.
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While a difference in the profit margin for the private profession is not the key focus for
government when considering the public value of legal assistance work, fee levels are pertinent in
a number of ways to ensuring quality practice. To maintain the best, rather than minimum
standards of legal assistance work, fee levels must be sufficient to attract and retain enough
private practitioners so that a manageable volume of cases is spread across the profession and a
(quasi) monopoly on legal assistance work in the profession that drives quality down is avoided.
It is also important to ensure that the next generation of practitioners can be appropriately trained
in areas of legal assistance work by skilled senior practitioners.
Low fees can be an incentive for undesirable behaviour from private practitioners, such as
‘gaming of fees’ to pursue matters that would otherwise settle so that practitioners can recover
more fees; or practitioners carrying too many files. Such practices can lead to poor-quality service
to clients; and poor preparation of cases also wastes court time. These behaviours contribute to
further costs in the broader justice system.
Not all of these issues are directly related to fee levels, but most of them can be influenced
positively or negatively by the fee structures for legal assistance work.
When considering similar issues across the country, the Productivity Commission concludes that
‘over the medium term, it will be necessary to narrow the gap between the legal aid rate and the
‘market’ rate so that experienced private lawyers continue to undertake legal aid work’.
The Review supports this conclusion.
The balancing that is required is an ongoing challenge for many providers of legal assistance
services. As Justice Steel of the Manitoba Court of Appeal in Canada observes:
I am not without sympathy for lawyers whose remuneration is based on a Legal Aid tariff that
may not cover their overhead. I sympathize with Legal Aid Manitoba, whose budget has for the
last few years left them in a deficit position. Nor would I wish to be a member of the Cabinet,
who, everyday, must decide between funding a myriad of equally valuable programs. 599

Apart from adjustments to account for inflation, the only recent increase in Victoria Legal Aid fee
rates occurred in 2011, when a 10 per cent increase was applied to all private practitioner fees
and disbursements.600 The Review agrees with Victoria Legal Aid that ensuring private
practitioners are appropriately remunerated should be one of its priority areas for additional
investment.
There is sufficient evidence to support the case for investing in the provision of services to ensure
that legal assistance is not only price efficient, but also that services purchased are effective for
the community and support the proper functioning of the justice system.
The Review recommends that Victoria Legal Aid establish a mechanism for regular and
transparent reviews of the fees for grants of legal assistance. These reviews would not always
lead to an increase in fees, but would allow Victoria Legal Aid to ensure that fee levels and
structures are appropriate to the current market and demand context. Victoria Legal Aid should
review fees more regularly if necessary to respond to emerging issues.
Any increase in fees need to be matched with quality monitoring and assurance by Victoria Legal
Aid to ensure that the changes support quality service provision.
Additional resourcing for legal assistance is discussed in section 6.12.
Recommendation 6.17 Reviewing fee schedules for grants of legal assistance
Victoria Legal Aid should establish a mechanism for regular and transparent reviews of fee
levels and structures for grants of legal assistance. Reviews should occur at intervals of no
more than three years.
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6.11 Demonstrating value for money
As discussed above, all allocation of public money brings with it responsibilities for its efficient and
effective use. This duty, owed to the community, is reflected in the legal responsibilities of Victoria
Legal Aid as a statutory agency.601 However, the duty also extends to being able to demonstrate
efficiency and effectiveness, so that governments, as the representatives of the community, can
be assured that they are getting value for money. This transparency and accountability also
contributes to public trust in the institutions of government.

6.11.1

A principles-based and transparent purchasing model

Victoria Legal Aid’s introduction of a Financial Performance Model in 2014 was an important
initiative. This tool was primarily designed to inform Victoria Legal Aid’s decision-making about the
cost of services purchased in-house compared with those purchased from the private profession.
However, as Victoria Legal Aid recognises, this model is not designed to test a full value for
money proposition, as it cannot deal with issues of quality or outcomes achieved.
The Financial Performance Model provides business intelligence about the cost of services
purchased in-house or externally. The Model is based on a task price rather than an hourly rate.
To consider the cost efficiency of the in-house practice, Victoria Legal Aid also needs to consider
the staff time devoted to that task. The value of staff time is what Victoria Legal Aid is paying for in
its salary costs. For the model to be an effective comparison, it must be fully costed and take into
account any relative competitive advantages and disadvantages. The Financial Performance
Model takes into account all of the relevant cost categories of direct costs, indirect costs, and the
depreciation of physical assets. The Victoria Legal Aid manual on the Model does not indicate
that it also takes into account the costs of capital, which reflects the opportunity cost of funds
provided to government agencies.
The Financial Performance Model relies on a number of assumptions about the staff time taken to
perform a task because it does not collect data directly by time recording. The Review has not
seen evidence that the assumptions underpinning the model have been re-tested since its
introduction. However, Victoria Legal Aid advises that some assumptions have been adjusted
following discussions with staff about the time generally taken to do the work.602 To be a valid
indication of cost to the business in staff time, these assumptions should be regularly tested.
This could be achieved, for example, through full staff time recording or periodic sample testing
through an internal audit.
Victoria Legal Aid needs to develop tools to assess and demonstrate its value for money more
fully. That demonstration is important for public accountability. It is also essential to decrease
tensions within the legal assistance sector.
While, at the time of writing, Victoria Legal Aid does not apply a framework for assessing other
indicators of value for money, it has the capacity to develop these to support its decision-making
about purchasing in-house or external services. There is some evidence, for example, which
suggests that Victoria Legal Aid’s in-house indictable crime and family practices proceed to trial
less frequently than those managed by private practitioners, at less cost to the Legal Aid Fund
and taking up less court time.603
Early resolution on its own might not always be an appropriate measure of efficiency and
effectiveness because it does not indicate whether the resolution was a good or bad one from the
point of view of the public interest. However, the Review acknowledges that appropriate early
resolution could be an indicator used as part of a broader analysis. To reliably use this factor as
an indicator, Victoria Legal Aid would also need to be able to show that there was no selection
bias in the cases allocated in-house.
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Other indicators and measures
Legal Aid Queensland provides other examples of performance measures that can be applied to
an in-house practice. It takes into account a range of factors that can inform its assessment of
value for money. Value for money involves an assessment of cost, quality, and outcomes. It is a
matter of judgment, but must be based on principles and information that can be recorded and be
available for external scrutiny.
For instance, Legal Aid Queensland sets targets for staff and work areas based on historical
averages and measures, including the result of the service.
Efficiency measures vary depending on the service. They include examples such as:


wait time and call duration for the call centre;



average time to provide a duty lawyer service;



the percentage of criminal law duty lawyer cases that are resolved without the need for
further court hearings;



the percentage of Family Dispute Resolution conferences held that result in a full or
partial settlement; and



targets for in-house referrals for case work.

Legal Aid Queensland uses time recording to inform its calculation of cost. It advises the Review
that to introduce time recording, the key was to automate as much as possible so that it was kept
simple for the lawyers. It has a system for duty lawyers, for example, that automatically records
time when work is entered into the system.
Legal Aid New South Wales also rolled out time recording from July 2015, with activity-based time
recording formally commencing in July 2016. 604
Legal Aid Queensland has also used its suite of measures to consider which in-house service
areas produce a better outcome for the client and the justice system. For example, focusing inhouse duty lawyer services for clients in custody helps Legal Aid to reach clients who are likely to
attract a grant of legal assistance quickly, and this in turn quickens the justice system. There are
similar considerations across all legal aid commissions, and Victoria Legal Aid takes the same
approach to clients in custody. This prioritisation is an example of the broader system questions
of efficiency and effectiveness that legal aid commissions need to take into account.
The Review does not find evidence that Victoria Legal Aid is currently in a position to fully
demonstrate its value for money. However, the Review concludes that it is possible to do so.
Victoria Legal Aid needs to be able to demonstrate more transparently the factors that it uses to
assess value for money. The Review recommends that Victoria Legal Aid develop a model to
assess the price and quality of services performed in-house or purchased from external providers,
to be approved by the Department of Justice and Regulation. This mechanism will provide
independent oversight, and will support Victoria Legal Aid’s operations in a contested
environment, by establishing a transparent and agreed framework with government as its owner.
The model should take into account the many objectives of having a public provider discussed at
section 6.3 above, and allow for a minimum in-house practice of 15–20 per cent. The Review
notes that it may be appropriate for the market share to be greater than this range, when other
policy and practical factors are taken into account. One example of such a practical consideration
is that it is not desirable (from a staff welfare perspective) for staff to carry out duty lawyering on a
full-time basis due to its high intensity. To sustain the levels of duty lawyer services required in the
courts, Victoria Legal Aid needs a certain number of duty lawyer staff, who for part of the week
need to undertake other duties, including providing services under grants of legal assistance.
Such factors should be considered in the modelling proposed.
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Victoria Legal Aid has advised the Review that in October 2016 it will start engaging with relevant
stakeholders, including the Department of Justice and Regulation, the Law Institute of Victoria,
and the Victorian Bar, about its work to date on the performance (effectiveness and efficiency) of
legal aid practitioners, incorporating the financial performance management data relating to the
staff practice. Victoria Legal Aid will work with these stakeholders on the next phase of analysis of
this work, which will include a process for independent testing of the assumptions that underpin its
analysis of the performance of legal aid practitioners.
Recommendation 6.18 Supporting efficiency and accountability in legal assistance
Victoria Legal Aid should develop a purchasing model, taking into account price, quality, and
broader elements of public value, to be approved by the Department of Justice and Regulation.
Victoria Legal Aid would maintain discretion about the purchasing decisions it makes on the
basis of this model. This model should take into account the need for Victoria Legal Aid to
maintain a minimum of 15–20 per cent market share of grants of legal assistance to fulfil the
broader government interest in competition and having a public provider of legal assistance
services. It might be appropriate for the working market share to be greater than this range,
when other policy and practical factors are taken into account.
Where Victoria Legal Aid relies on assumptions in its modelling, these assumptions should be
rigorously tested at regular intervals, such as through an internal audit. Given the relevance of
these assessments to the main purchasing choices of the organisation, the Victoria Legal Aid
Board should approve a forward schedule for the audits.

6.11.2 Benchmarking
Both government and the public must be confident that Victoria Legal Aid’s expenditure on
corporate services is appropriate and justified. One method for analysing these issues is through
benchmarking. Benchmarking is also a key component of robust performance information for
Victoria Legal Aid and should inform its determination of fees, the structure of legal assistance
packages, and key performance indicators.
The Review finds that the lack of consistency in the application of current benchmarking tools
limits their value. Victoria Legal Aid, for example, has traditionally applied different methodologies
to those used in the National Legal Aid tool for administrative costs (it did not take notional
income into account in the same way that a number of other jurisdictions did).
To ensure that the Government can be satisfied that its investment in publicly funded legal
assistance services is maximising value for money, and to inform its own decision-making
processes, the Review recommends that Victoria Legal Aid work with other Australian legal aid
commissions to develop consistent definitions and methodologies to improve benchmarking of
legal assistance services and administrative costs. The Review considers that Victoria Legal Aid
should prioritise working with Legal Aid Queensland and New South Wales Legal Aid, given that
these entities offer the closest comparisons to the role performed by Victoria Legal Aid.
Recommendation 6.19 Victoria Legal Aid and national benchmarking
Victoria Legal Aid should work with other Australian legal aid commissions to establish
consistent definitions and methodology for the benchmarking of legal assistance services and
administrative costs. The initial focus should be on comparisons with Legal Aid New South
Wales and Legal Aid Queensland, and ensuring that benchmarking with those jurisdictions is in
place within 12 months. This analysis would provide the Victoria Legal Aid Board and
government with comparative measures over time to review Victoria Legal Aid’s performance.
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6.12 Funding
The Terms of Reference also ask the Review to consider the availability of funding for legal
assistance.
The Review finds that even if all steps are taken to maximise efficiency in the current system,
there will still be significant legal needs in the community that legal assistance providers are
unable to meet under current resourcing levels. As noted at 5.3.3 above, the Review has also
heard that in some areas, fees offered for legal assistance services are insufficient to attract the
quality of service providers required to undertake such important work appropriately.
To give a sense of the scale of the problem, the Productivity Commission states in its 2014
Report into Access to Justice Arrangements that it estimates the legal assistance sector is
under-resourced by a minimum of $200 million for civil justice issues alone. The Productivity
Commission envisages the Commonwealth Government share being in the order of
60 per cent.605 In Victoria this would mean about $28 million additional funding from the
Commonwealth Government, and $18 million from the Victorian Government per year.

6.12.1 Demand is increasing
The Review finds that government policies and operations at the State and Commonwealth levels
continue to drive demand for legal assistance services. Examples include the consequences of a
growth in policing and security initiatives to make the community safe, and programs to protect
children, which raise legal issues for the individuals and families concerned.
These factors influence not only a growth in the number of people in need of legal assistance
services, but also shifts in demand to higher-cost work, such as indictable crime and child
protection.
Victoria Legal Aid also observes that legal assistance clients are presenting with increasingly
complex legal matters, including multiple legal problems, which call for greater time and effort
per client.606 In some areas, such as family law, the complexity of legal matters has also been
observed to be increasing. Family law matters are often complicated and can involve multiple
parties including government agencies, people affected by issues like family violence or mental
health problems, expert witnesses and ‘complex questions of law and/or special jurisdictional
issues’.607 This complexity also drives up legal assistance costs.
There is also significant rising demand for family violence and associated services, which raises
issues in both the State and Federal courts. The implementation of the recommendations of the
Royal Commission into Family Violence is expected to see courts operating across areas of law
that have traditionally required practitioners with different specialisations.608 This change will
increase the demand for more highly skilled generalist lawyers, putting further resource pressures
on the legal assistance sector.
There is a risk for governments, the community, and the courts if the legal assistance sector has
insufficient resources to be responsive to these significant changes in the broader environment.
An inability to meet these demands is not only to the detriment of the community (as discussed in
other chapters of this report), but also shifts resourcing costs to other parts of the system.
For example, as outlined in Chapter 8 Self-represented litigants, the courts are experiencing an
increase in workload as a result of the growing number of self-represented litigants in the system.
While it is appropriate for Victoria Legal Aid to make decisions about eligibility for legal assistance
so that it can manage its service provision offerings within its available resources, shifting this
cost to the courts is not an efficient use of resources when considered from a whole-ofgovernment perspective.
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 30, 738–739.
Submission 67, Victoria Legal Aid, 75, 78.
607 Family Court of Australia, 2014–15 Annual Report (2015), 11.
608 Submission 67, Victoria Legal Aid, 40.
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Demand pressures are expected to increase, and if the existing resourcing gap is not remedied,
the justice system could reach something of a crisis point in the not too distant future.
As discussed in Chapter 1 Understanding legal needs, population estimates for Victoria show
significant expected growth in the population. Moreover, it is expected that there will be a growth
in the number of community members who experience disadvantage. Pressures on the legal
assistance system can therefore be expected to continue to grow more rapidly than the rate of
population increase alone.

6.12.2 Meeting priority community needs
It is clear from the Review’s analysis that current resourcing for legal assistance services is not
meeting priority needs in the community.

a. Commonwealth funding
Since the mid-1990s, the Commonwealth Government has reduced both the total funding pool
and the indexation rate applied to funding grants provided to States and Territories.
The Commonwealth’s proportion of resourcing to Victorian legal assistance service providers has
continued to decrease since 1999–2000, when the Commonwealth Government contributed
46.6 per cent of Victoria Legal Aid’s total government income. By 2013–14, the Commonwealth
had decreased its contribution to 31.2 per cent.
In 2014–15, Victoria Legal Aid received $45.8 million from the Commonwealth Government via
the National Partnership Agreement.
The new National Partnership Agreement neither acknowledged nor attempted to remedy the
significant shortfall in funding for pressing service gaps identified by the Productivity Commission.
Any further increases in demand for legal assistance services over the life of the agreement will
further exacerbate these service gaps.
The Review also notes that significant proportions of community legal centre funding from the
Commonwealth Government are scheduled to come to an end in 2017–18. If that occurs,
Commonwealth funding for Victorian community legal centres will reduce by an aggregate
$2.9 million, or 29.8 per cent to $6.84 million (excluding Social and Community Services
supplementation). Such a significant reduction in funding will see a loss of direct service provision
to vulnerable and disadvantaged people.
In May 2016, the Commonwealth Government committed $30 million over three years for family
violence legal assistance services.609 This funding is outside of the National Partnership
Agreement and is intended to support the Third Action Plan of the National Action Plan to Reduce
Violence Against Women and their Children. However, assuming the Commonwealth
Government applies a similar funding formula to that of the National Partnership Agreement,
where Victoria received just under 23 per cent of the national total, it could be assumed that
Victoria will receive approximately $2.3 million of this per annum. That is less than the funding
that would be withdrawn from community legal centres under the National Partnership
Agreement, undermining efforts of the Commonwealth Government to support women and
children with family violence and family law matters which often go hand in hand.
Further, aggregate funding for translator and interpreter services has been allocated to States and
Territories from 2016–17 using the Commonwealth Government’s funding allocation model.
The Review finds that the allocation has disadvantaged Victoria, given the higher proportion of
recently arrived persons from a non-English speaking background requiring legal assistance
services (as detailed in Chapter 1 Understanding legal needs). Given the population trends for
Victoria, the gaps in service provision created by the under-funding of translators and interpreters
can be expected to grow.

Cameron Atfield, ‘Federal Election 2016: Malcolm Turnbull Boosts Legal Help for Domestic Violence
Victims’(12 May 2016) Sydney Morning Herald, viewed 20 July 2016, www.smh.com.au/federalpolitics/federal-election-2016-opinion/federal-election-2016-malcolm-turnbull-boosts-legal-help-for-domesticviolence-victims-20160512-gotknv.html.
609
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In recognition of the shared responsibility for the social welfare safety net and the drivers of
demand for legal assistance services, the Review recommends that the Victorian Government
seek a return to Commonwealth contributions to legal assistance of at least 40 per cent.

b. State funding
State-sourced funding to legal assistance services has continued to increase in both nominal and
real terms. Since 2010–11, funding to Victoria Legal Aid from State-sourced revenue has
increased by an average 4.4 per cent per year in nominal terms and 2.4 per cent per year in real
terms.
In 2008–09, the Victorian Government contributed two one-off funding boosts to Victoria Legal
Aid, totalling $35.5 million. In 2010–11 and 2011–12, it provided a funding boost totalling
$49.8 million, which was converted into ongoing funding at $26.3 million per year, indexed, as
part of Victoria Legal Aid’s base funding in the 2012–13 Victorian Budget. The 2013–14 Victorian
Budget provided a further $3.4 million per year, ongoing and indexed, to Victoria Legal Aid’s base
funding. A breakdown of this funding is provided in section 4 of this chapter.
In 2014–15 Victoria Legal Aid received $85 million from the Victorian Government and
$29.3 million from the Victorian Public Purpose Fund (this included a one-off payment of
$3 million as restoration of indexation not received in 2012–13 and 2013–14).610
The Victorian Government has also provided funding in the 2015–16 and 2016–17 budgets for
community legal centres. Funding is disbursed through grants programs administered by the
Department of Justice and Regulation and comprises:


$2 million over two years (2015–16 and 2016–17) for a Community Legal Centres
Assistance Fund;



$1.2 million for Family Violence Duty Lawyer services provided by community legal
centres to help more victims at the Magistrates’ Court. This was funded initially through
the 2015–16 Victorian Budget, and the 2016–17 Victorian Budget included this funding
again. The 23 community legal centres funded through the grants process in 2015–16 will
have their agreements rolled over for a further 12 months; and



a further $1.3 million provided in the 2016–17 Victorian Budget for community legal
centres to provide family violence-related services through a new grants process –
the Community Legal Centre Family Violence Fund.

The 2016–17 Victorian Budget includes an investment of $4.6 million for one year to continue and
expand specialist family violence services at community legal centres and Victoria Legal Aid.
Of this funding, $2.1 million is being provided Victoria Legal Aid so that it can continue to provide
free family violence legal advice and support services, while the balance is being directed to
community legal centres.
While these investments have been important, given the critical pressures in the system, the
Victorian Government should seek to identify additional resources, with a priority on duty lawyer
services, family violence-related legal services, Aboriginal legal services, and integrated service
provision partnerships (which can deal with a broad range of civil, family, and criminal law issues
and are further outlined in Chapter 3 Diversion from civil litigation and the triage model). While
the Review recognises that there are gaps in evidence about legal needs in the community, and
makes recommendations to fill those gaps, there is overwhelming evidence of pressing needs
in these areas.
The Review recognises that there are other unmet legal needs in the community, and these
should be considered and prioritised through the collaborative planning process outlined above.
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Victoria’s Public Purpose Fund
In addition to State and Commonwealth budget allocations, the Review also examined the
potential to increase funding to legal assistance services from other sources.
In 2014–15, Victoria Legal Aid received around $28 million from the Public Purpose Fund.
Increasing the rate of funding from the Public Purpose Fund would be an additional way to
increase legal assistance resourcing.
Since the implementation of the smoothing strategy by the Legal Services Board, annual
distributions from the Public Purpose Fund have typically been below the statutory cap, other than
in 2014–15, when catch-up indexation was applied. This suggests that there is scope to increase
the smoothing ‘base point’, currently set at the 2011–12 level of $25.7 million.
Increasing the base point would make it more likely that Victoria Legal Aid funding would be
distributed as part of the ordinary annual Public Purpose Fund payment, rather than accumulating
in reserves for possible distribution when required. However, it would also increase the likelihood
that, if Public Purpose Fund revenue declines in a given year, the ‘smoothed’ distribution to
Victoria Legal Aid will exceed the statutory cap and therefore not be able to be allocated under
the annual mechanism, with a ‘top up’ becoming necessary from the accumulated reserves at the
end of the financial year.
Another way of permanently increasing Public Purpose Fund funding to Victoria Legal Aid would
be to raise the statutory cap; say, to 40 per cent of the amount standing to the credit of the
General Account. If such an increase were implemented, it would be possible to continue to
apply the smoothing strategy, except with a higher ‘base point’ as discussed above (so that the
distribution in a given year would likely be between 35 per cent and 40 per cent of the amount
standing to the credit of the General Account). As an indicative example, if a statutory cap of
40 per cent applied in 2015–16, the Victoria Legal Aid distribution could have increased to around
$32.9 million (from $28.3 million), putting an additional $4.6 million into the budget.
The Government should therefore consider increasing the proportion of the Victorian Public
Purpose Fund that can be distributed to Victoria Legal Aid.
Recommendation 6.20 Appropriate proportion of Commonwealth funding required
The proportion of Commonwealth Government funding for legal assistance should be returned
to a minimum of 40 per cent (noting that in 1999–2000 it provided 46.6 per cent and that it now
provides only 31.2 per cent).
The Victorian Government should seek a formalised and transparent funding model with the
Commonwealth Government with indexation that considers appropriate factors relevant to
specific areas of service provision; and to develop a mechanism to take appropriate account of
population growth, service demand and cost/price factors.
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Recommendation 6.21 Increasing State funding for legal assistance
The Victorian Government should seek to identify additional funding for legal assistance, with
priority for duty lawyers services, family violence-related legal services, Aboriginal legal
services, and integrated service provision partnerships.
The Victorian Government should consult with the Legal Services Board and Victoria Legal Aid
about the possibility of increasing the proportion of the Public Purpose Fund that can be
distributed to Victoria Legal Aid from 35 per cent to 40 per cent, before seeking amendments to
section 143 of the Legal Profession Uniform Law Application Act 2014 (Vic) to achieve this.
The Victorian Government should also seek amendments to section 144 of the Legal
Profession Uniform Law Application Act to ensure that the purposes for which the Victorian
Legal Services Board may provide grants includes innovation in legal assistance services and
the justice system, without limiting the Board’s general discretion.

6.12.3 Commonwealth funding mechanisms
Finally, the Review agrees with the recent findings of the joint Victorian Parliamentary Accounts
and Estimates Committee that the mechanism of the National Partnership Agreement is an
unsuitable funding arrangement that contributes to inefficiencies in the legal assistance system.
The ongoing service needs of the community should not be managed through the National
Partnership Agreement model, which was designed for time-limited programs.
The Review also finds a number of problems in the current National Partnership Agreement that
contribute to the lack of availability and inappropriate distribution of funding among legal
assistance providers in Victoria, which also contribute to inefficiencies in the use of legal
assistance resources. These issues include:

611



lack of coverage of Aboriginal legal services – despite the fact that Victoria has been
allocated some co-ordination responsibility for the Victorian Aboriginal legal services
under the National Partnership Agreement, its requests for copies of the relevant
contracts have not been met. This lack of connection through funding and governance
arrangements to the broader sector creates barriers to effective system management.
The lack of transparency of arrangements also makes it difficult for the Aboriginal legal
services to negotiate funding on an equal footing with other community legal centres;



lack of transparency in the funding formulas – while the Commonwealth provides a
high-level overview of its funding allocation model, no detailed supporting data or
evidence is given to State and Territory departments to enable their own analysis.
The weighting of the various factors is unknown to the Victorian Government;



restriction on advocacy work by community legal centres – the Review finds that the
National Partnership Agreement has had a particular impact on the effectiveness of
community legal centres’ preventative work. During the negotiations for the National
Partnership Agreement, Victoria noted the scope of the restriction on lobbying and
campaigning was unclear and that the restriction ignores the importance and cost
effectiveness of community legal centres’ early intervention, policy and advocacy work.
Such restrictions do not apply to State funding. Preventative work can support the efficient
and effective use of resources. The Productivity Commission recommends that
governments ‘provide funding for strategic advocacy and law reform activities that seek to
identify and remedy systemic issues and so reduce demand for frontline services’; 611

Productivity Commission, Access to Justice Arrangements: Inquiry Report – Overview (2014), 62.
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additional reporting requirements, jurisdictional service planning and data collection –
the Productivity Commission recommends that regular legal needs surveys be conducted
by the Australian Bureau of Statistics to support decisions about legal assistance
funding.612 The Commonwealth Government’s recent response to that inquiry did not take
up that recommendation. 613 While the nature of the work may be a matter for the Bureau,
resourcing of the work is a question for the Commonwealth Government;



new requirements in the National Partnership Agreement such as state-wide assessment
of legal needs, service mapping, and co-ordinated jurisdictional service planning are
important, but impose additional, underfunded requirements on the State and the
Victorian legal assistance sector. The Review finds that this represents a cost-shift to the
State and will divert resources away from frontline service provision;
the Review also finds that the performance benchmarks under the National Partnership
Agreement create reporting challenges and a substantial additional administrative burden
for community legal centres. Community legal centres do not currently have a means of
recording Commonwealth and State-funded services separately, and certain new
requirements are currently not captured in existing systems and/or cannot be easily
documented; and



performance benchmarks and the payment schedule – the Intergovernmental Agreement
on Federal Financial Relations provides that payment can be linked to the achievement of
performance benchmarks or milestones. Performance benchmarks are not proportional
and should not be applied across the entire legal assistance services program in this
context where the Commonwealth is a minority funder.

The Review recommends that the Victorian Government negotiate with the Commonwealth
Government for sustainable funding contributions for legal assistance through recurrent
appropriations in the form of National Agreements,614 rather than short-term National Partnership
Agreements. Similar arrangements are in place for affordable housing, education, and skills and
workforce development.
If a National Partnership Agreement is nevertheless pursued in the future, it should be with a
reasonable period of genuine negotiation by officials and ministers, and run for a term of not less
than five years. There was significant disruption to service provision planning by the short-term
and late extension of the previous agreement.
Recommendation 6.22 Appropriate Commonwealth-State funding arrangements
The Victorian Government should work with the Commonwealth, and other States and
Territories to negotiate a National Agreement under the Intergovernmental Agreement on
Federal Financial Relations to secure appropriate recurrent funding for ongoing community
legal needs. Consideration should be given to including funding for Aboriginal and Torres
Strait Islander legal services as part of the proposed Agreement. The new arrangements
should replace the National Partnership Agreement at the conclusion of the term of the
current Agreement.
Until a National Agreement can be negotiated, the Victorian Government should seek
improved efficiency in the administrative, consultative, and reporting arrangements
established by the Commonwealth Government, to ensure that key performance indicators
and measures are practical, appropriate, and align with the objectives, principles and
guidelines established under the Intergovernmental Agreement on Federal Financial
Relations.
612

As above, 893, Recommendation 25.1.
Commonwealth Government, Response to the Productivity Commission’s Report into Access to Justice
Arrangements (26 April 2016).
614 The Intergovernmental Agreement on Federal Financial Relations provides for ‘National Agreements,
[which] define the objectives, outcomes, outputs and performance indicators, and clarify the roles and
responsibilities that guide the Commonwealth and the States in the delivery of services in key sectors’ and
‘National Partnerships, which support the delivery of specified projects, facilitate reforms or reward those
jurisdictions that deliver on nationally significant reforms’. See Council on Federal Financial Relations,
‘Intergovernmental Agreement on Federal Financial Relations’, viewed 9 August 2016,
www.federalfinancialrelations.gov.au/content/intergovernmental_agreements.aspx.
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Victoria is fortunate to have a thriving pro bono culture, with lawyers across the
profession performing countless hours of pro bono work in a wide range of areas.



Justice Connect is at the centre of Victoria’s pro bono network – a network which
includes community legal centres that have been founded to meet the needs of
Victorians who cannot afford private legal assistance, or whose needs require specialist
services not provided by private firms.



Submissions to the Review provide many examples of Victoria’s pro bono culture.
The submissions also identify some barriers to increasing pro bono work including:
-

confusion about the availability of costs orders in pro bono matters;

-

confusion as to when lawyers can offer ‘unbundled’ or discrete task assistance;

-

a need for greater awareness of opportunities to offer pro bono assistance;

-

the risk of becoming liable for disbursements when undertaking pro bono work;
and

-

the difficulties in obtaining protective costs orders in matters of public interest
litigation, which can be a barrier to lawyers undertaking pro bono work.



The Review recommends that parties represented pro bono should be entitled to seek
an award for costs, allowing pro bono lawyers to recover costs in successful cases. The
Review recommends the unbundling of pro bono legal services as a means to increase
access to legal advice by those who cannot otherwise afford it, as well as to provide
opportunities for lawyers who are keen to participate in pro bono work, but who may be
unable to commit to ongoing case work.



The Review finds that other areas for improvement include information sharing between
lawyers, barristers, and community legal centres, and the use of technology to match
expertise and assist in referrals, potentially beyond the current referral system coordinated by Justice Connect. The Victorian Government, the Law Institute of Victoria,
Justice Connect, and the Federation of Community Legal Centres should work together
to develop and implement strategies to recognise and promote pro bono work.



The Review heard that the disbursements in public interest litigation can be a barrier to
pursuing such litigation. The Review recommends a review of the Law Aid fund, to
ensure that the fund is accessible to parties in public interest matters.



The Review recommends that the Victorian Government should improve the
accessibility of protective costs orders, by specifying the criteria to be taken into
account in determining protective costs orders and by recognising the role of protective
costs orders in the Model Litigant Guidelines.



The Review also finds that partnerships between community legal centres and law firms
are mutually beneficial and play an important role in strengthening the capacity of
community legal centres. The Review suggests that the Victorian Government should
change its Pro Bono Policy Guidelines to encourage law firms on its Legal Services
Panel to provide more assistance to community legal centres or to undertake work in
areas of greatest unmet legal need.
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Chapter 7 Pro bono legal assistance
Term of Reference 5: Examine the provision and distribution of pro bono legal
services by the private legal profession in Victoria, including:

1.



ways to enhance the effective and equitable delivery of pro bono legal
assistance;



opportunities to expand the availability of pro bono legal services in areas of
unmet need; and



options for expanding existing incentives for law firms within the Victorian
Government Legal Services Panel.

Introduction

This chapter responds to Term of Reference 5 and examines the provision and distribution of
pro bono1 legal services by the private legal profession in Victoria.
Victoria has a strong and proud history of providing pro bono legal services. Legal practitioners
do countless hours of pro bono work, viewing it as part of their duty to the administration of justice
and the courts.
Victoria Legal Aid provides a publicly funded safety net to the most disadvantaged people in the
community, but we know that there will never be enough public resources to completely meet
legal need in the community.
Victoria is fortunate to have Justice Connect 2 at the centre of its network – a network which
includes community legal centres that have been founded to meet the needs of Victorians who
cannot afford private legal assistance, or whose needs require specialist services not provided by
private firms. Justice Connect and community legal centres deliver frontline services to individuals
who require legal assistance. As part of the community and not-for-profit sector, they rely heavily
on the assistance of volunteers and pro bono contributions.
This chapter is divided into three main sections. The background section outlines the pro bono
arrangements currently in place in Victoria. The issues section discusses a range of issues that
have been raised during consultation and research for the Review. The findings section makes
seven recommendations in relation to Term of Reference 5.
The Review highlights the effective relationships that have been built across the legal sector to
deliver a range of pro bono programs. It also identifies barriers that exist, including:


confusion about the availability of costs orders in pro bono matters;



confusion as to when lawyers can offer ‘unbundled’ or discrete task assistance;



a need for greater awareness of opportunities to offer pro bono assistance;



the risk of becoming liable for disbursements when undertaking pro bono work; and



the difficulties in obtaining protective costs orders in matters of public interest litigation,
which can be a barrier to lawyers undertaking pro bono work.

‘pro bono’ is an abbreviated version of the Latin phrase ‘pro bono publico’ which means ‘for the public
good’. For ease of reading, the Review has not used the italics in this Report.
2 Justice Connect is an independent organisation with offices in Melbourne and Sydney. It co-ordinates the
Pro Bono Referral Service, which matches organisations and individuals who are ineligible for legal aid and
cannot afford a lawyer, to lawyers and barristers willing to act on a pro bono basis: Australian Pro Bono
Centre, ‘Pro Bono Referral Schemes and Organisations’, viewed 22 June 2016,
http://probonocentre.org.au/legal-help/pro-bono-referral-schemes-and-organisations/#vic.
1
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The Review’s findings and subsequent recommendations follow the release of a Background
Paper on Pro Bono Legal Services in December 2015, and a request for submissions from
organisations and members of the community. The Review also met with a range of people
providing pro bono legal services and conducted a desktop review of pro bono legal services in
other jurisdictions. An online survey was also made available for individual lawyers to undertake.
The survey and the responses are discussed in more detail below.

2.

Background

2.1 What is pro bono legal assistance?
Although the term ‘pro bono’ can mean different things to different people, it is generally used to
describe work that is done for free, without the expectation of payment, or at a significantly
reduced rate. The phrase derives from the Latin pro bono publico which means ‘for the public
good’. In the context of legal services, some examples of pro bono work include:


advising or representing a person who cannot afford to hire a private lawyer, or whose
case raises issues of public interest;



advising or representing a charitable or community organisation;



in-kind assistance; and



involvement in community legal education or law reform activities.

The Pro Bono Policy Guidelines issued by the Victorian Government as part of its Government
Legal Services Contract provide:
The Government understands ‘pro bono’ to mean the provision of legal services that are
socially responsible and without expectation of fee, at a reduced rate or where payment is
considered inappropriate. The primary objective of those services is the assistance of
disadvantaged persons or organisations or the promotion of the public interest. 3

The Australian Pro Bono Centre adopts a more descriptive definition of pro bono, which
encompasses examples of pro bono work, including providing a lawyer on secondment to a
community legal centre or referral provider. The Australian Pro Bono Centre’s definition also
includes specific examples of activities which it does not consider to be pro bono, such as acting
on a contingency basis or acting as a board member of a charity or community legal centre.

3

Government Legal Services Panel, Deed of Standing Offer for the Provision of Legal Services
(1 March 2016), Schedule 7, clause 1.2(e).
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Australian Pro Bono Centre definition of pro bono legal work
The Australian Pro Bono Centre describes pro bono work as:
1. giving legal assistance for free or at a substantially reduced fee to:
a. individuals who can demonstrate a need for legal assistance but cannot
obtain legal assistance or otherwise access the legal system without incurring
significant financial hardship; or
b. individuals or organisations whose matter raises an issue of public interest
which would not otherwise be pursued; or
c.

charities or other non-profit organisations which work on behalf of low-income
or disadvantaged members of the community or for the public good;

2. conducting law reform and policy work on issues affecting low-income or
disadvantaged members of the community or for the public good;
3. participating in the provision of free community legal education on issues affecting
low-income or disadvantaged members of the community or on issues of public
interest; or
4. providing a lawyer on secondment at a community organisation (including a
community legal organisation) or at a referral service provider such as a Public
Interest Law Clearing House.
The following are not regarded as pro bono work for the purposes of the Centre’s definition:
1. giving legal assistance to any person for free or at a reduced rate without reference to
whether he/she can afford to pay for that legal assistance or whether his/her case
raises an issue of public interest;
2. free first consultations with clients who are otherwise billed at a firm’s normal rates;
3. legal assistance provided under a grant of legal assistance from Legal Aid;
4. contingency fee arrangements or other speculative work which is undertaken with a
commercial expectation of a fee;
5. the sponsorship of cultural and sporting events, work undertaken for business
development and other marketing opportunities; or
6. time spent by lawyers sitting on the board of a community organisation (including a
community legal organisation) or a charity.

2.2 Victoria – the pro bono State
Victoria’s legal profession has a strong and proud history of providing pro bono legal services.
The amount of pro bono work undertaken in Victoria has grown significantly over the last three
decades, due in part to the Victorian Government’s initiative in 2002 to include pro bono targets
for firms on the Victorian Government Legal Services Panel (see 2.3 below).4 The Panel is a list of
pre-approved law firms from which Victorian Government departments, and other statutory bodies
that choose to participate, procure their legal services.
The Australian Pro Bono Centre observes in its submission to the Review that ‘Victoria has been
a leader in the development of initiatives that have helped spur along the growth, structure and
co-ordination of pro bono legal services in its State’.5

Australian Pro Bono Centre, ‘Pro Bono Requirements in Government Tender Arrangements for Legal
Services’, viewed 22 June 2016, http://probonocentre.org.au/provide-pro-bono/government-tenderarrangements/.
5 Submission 28, Australian Pro Bono Centre, 5.
4
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Justice Connect states that:
It is clear that the Victorian Government’s inclusion of a pro bono obligation in the contractual
requirements for the Legal Services Panel since 2002 has made a significant contribution to
Victoria being Australia’s strongest performing pro bono jurisdiction today.6

Larger law firms also indicate that the pro bono requirements of the Legal Services Panel are
‘useful in encouraging their firm to undertake pro bono legal work’.7
Other significant events in the development of Victoria’s strong pro bono culture include
the establishment of the Public Interest Law Clearing House in 1994 (now Justice Connect),
the Victorian Bar Legal Assistance Scheme in 1995, and the Law Institute of Victoria’s Legal
Assistance Scheme in 1999. Justice Connect now manages the Victorian Bar Pro Bono Scheme
and the Law Institute of Victoria’s Legal Assistance Scheme and plays a pivotal role in referring
pro bono clients to legal personnel.
Victoria has the largest community legal sector in Australia. Community legal centres are usually
staffed by a small number of legal and non-legal employees, supplemented by a larger number of
volunteer lawyers. The contribution made by volunteer lawyers is essential to the community legal
sector.
The peak body for community legal centres in Victoria, the Victorian Federation of Community
Legal Centres, has 48 full members. They include 23 generalist centres that operate in particular
geographical communities of the State, and another 25 that are specialist centres. The specialist
centres focus on particular areas of the law that affect disadvantaged or vulnerable communities
such as Aboriginal communities, youth, women, victims of family violence, or clients with a
disability.8
Complementing the pro bono work carried out by individual lawyers working directly with clients
or in the community and not-for-profit sector are the pro bono programs of private law firms.
The scope of these programs varies across different firms. Some have dedicated pro bono
lawyers operating in-house (often in partnership with Justice Connect or a community legal
centre), while others provide secondees to community legal centres or direct financial assistance
to community legal centres.
Victoria also has the benefit of a strong pro bono tradition within the Victorian Bar. Many Victorian
barristers contribute pro bono legal assistance through the Victorian Bar Pro Bono Scheme
referred to above, as well as through the Duty Barristers’ Scheme, which sees more than
150 volunteer barristers donate their time to provide assistance to self-represented litigants at
the Supreme Court and at the Melbourne and Dandenong Magistrates’ Courts. 9
While much of this chapter focuses on pro bono work that is undertaken through a range of
relatively formal facilitative structures, the Review is aware that a great deal of pro bono work in
Victoria is undertaken outside of such structures, by private practitioners and firms motivated to
work in the public interest. For example, pro bono assistance by individual barristers, solicitors
and private law firms is critical to the advancement of litigation that furthers the public interest.
Such cases can be extremely lengthy and resource intensive; community legal centres and other
community-run organisations are unlikely to have the capacity to take on such large projects.
These cases are often important not only to individuals, but also to ensuring that matters in the
wider public interest are given a proper opportunity to be heard.

6

Submission 63, Justice Connect, 39.
Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 833.
8Submission 69, Federation of Community Legal Centres, 5.
9 The value of the Bar’s pro bono schemes is recognised by senior members of the judiciary: see, for
example, Chief Justice Marilyn Warren, ‘Propping up the System’, Tenth Anniversary Pro Bono Celebration
and Awards Ceremony (Victorian Bar, 18 May 2010) [speech].
7
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2.3 The Victorian Government Legal Services Panel pro bono
requirement
In 2002, the Victorian Government asked the firms on the Victorian Government Legal Services
Panel (the Panel) to commit to perform pro bono work as a representative proportion of the
revenue earned from government clients. Victoria is the only state that includes pro bono
requirements in its tender arrangements for the procurement of legal services. 10 The
Commonwealth Government also includes pro bono requirements in its Legal Services
Multi-Use List.11
The pro bono target for Panel firms was introduced into the Panel arrangements in order to further
social justice objectives. Originally, a firm was required to commit at least five per cent of the
value of all legal fees paid to the firm by government (excluding GST, expenses and
disbursements) to pro bono work, and could nominate up to 15 per cent. 12 The mandatory
requirement increased to 10 per cent of fees upon the refresh of the Panel in 2015, and there is
no longer any maximum pro bono commitment.13 As part of the Panel refresh, the Panel’s Policy
Guidelines have been amended to place a greater emphasis on the delivery of pro bono services
to community legal centres.
Many Panel firms exceed the required 10 per cent target, in part because of commitments
made by the firms under the National Aspirational Pro Bono Target of 35 hours of pro bono work
per lawyer per year.14 On average, firms on the Panel have agreed to undertake pro bono work to
a value of 20 per cent of fees.15
A beneficial aspect of the Panel arrangements is the presence of a pro bono co-ordinator, who is
able to deal with any concerns about a conflict of interest that might arise when a Panel firm is
considering acting for a client that has a dispute with a government agency. The Productivity
Commission recognises that a pro bono co-ordinator can ‘potentially increase pro bono services’
by ‘dispelling adverse perceptions’ that firms that act pro bono against government agencies will
not be favoured for government work. The Productivity Commission recommends that other
jurisdictions establish a co-ordinator role based on the Victorian model. 16
Under the Panel arrangements, pro bono services may be provided to a range of ‘approved
causes’, which are services that ‘enhance access to justice for disadvantaged persons or
organisations and/or promote the public interest’.17 Services must be provided by lawyers or other
staff based in Victoria.18 An ‘approved cause’ includes circumstances where a Panel firm:


represents a client without fee where the client does not have access to the courts and
legal system or the case is of public interest;



provides the following where the provision of services would enhance access to justice
for disadvantaged persons or promote the public interest:
o

free community legal education/law reform;

o

free legal advice/representation to charitable and community organisations;

o

staff on secondment to a community legal centre or other community organisation; or

10

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 833.
The Commonwealth Legal Services Multi-Use List requires that firms with more than 50 lawyers become
signatories to the National Aspirational Pro Bono Target, which requires 35 hours of pro bono work
per lawyer per year: Productivity Commission, Access to Justice Arrangements Inquiry Report (2014), 833.
12 Australian Pro Bono Centre, ‘Victorian Government Legal Services Panel’, viewed 20 June 2016,
http://probonocentre.org.au/provide-pro-bono/government-tender-arrangements/victorian-government-legalservices-panel/.
13 As above.
14 See Australian Pro Bono Centre, ‘National Pro Bono Aspirational Target’, viewed 20 June 2016,
http://probonocentre.org.au/provide-pro-bono/aspirational-target/.
15 Department of Justice and Regulation (Victoria), ‘New legal services panel appointed’, viewed 20 June
2016, www.justice.vic.gov.au/utility/news+archive/new+legal+services+panel+appointed.
16 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 833–34.
17 Government Legal Services Panel, Deed of Standing Offer for the Provision of Legal Services
(1 March 2016), Schedule 7, clause 1.3(b).
18 As above.
11
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o

financial or in-kind assistance to a community legal centre or other community
organisation.19

The requirement that Panel firms commit to a minimum level of pro bono work has been
successful in increasing the pro bono contribution made by participating firms. Under the former
Panel contract, the Panel arrangements resulted in pro bono services with a value of $114 million
being performed by Panel firms for the period 2009–15.
By way of example, Panel firms have entered into partnerships with and provided pro bono
services to the following organisations:

19



the Human Rights Law Centre;20



Justice Connect; 21



the Homeless Persons’ Legal Clinic;22



the Asylum Seeker Resource Centre;23



the Victorian Women’s Housing Association; 24



Melbourne City Mission;25



the North Melbourne Legal Service;26



the Goulburn Valley Community Legal Centre;27



Ganbina, the peak Indigenous body for economic, employment and training issues in
Victoria’s Goulburn Valley region;28 and



the Aboriginal Credit and Debt Clinic.29

Government Legal Services Panel, Deed of Standing Offer for the Provision of Legal Services
(1 March 2016), Schedule 7, clause 11.1(a)(vii).
20 The Human Rights Law Centre, ‘Supporters’, viewed 20 June 2016, http://hrlc.org.au/about/supporters/.
21 Maddocks, ‘Corporate Social Responsibility’, viewed 20 June 2016,
www.maddocks.com.au/about/corporate-social-responsibility/; Allens Linklaters, Impact (2015), 28;
Justice Connect, ‘Clayton Utz: Half a million pro bono hours’ (8 July 2015), viewed 20 June 2016,
www.justiceconnect.org.au/news-and-media/media-releases/clayton-utz-half-million-pro-bono-hours;
Norton Rose Fullbright, ‘Pro Bono’, viewed 20 June 2016, www.nortonrosefulbright.com/au/corporateresponsibility/pro-bono/; Lander & Rogers, ‘Pro bono and community support’, viewed 20 June 2016,
www.landers.com.au/about-us/pro-bono-and-community-support/; HWL Ebsworth, ‘Corporate Social
Responsibility’, viewed 20 June 2016, www.hwlebsworth.com.au/who-we-are/corporate-socialresponisibility.html.
22 Clayton Utz, ‘Community Partnerships’, viewed 20 June 2016,
www.claytonutz.com/community/pro_bono/community_partnerships.page; King & Wood Mallesons,
‘Pro bono’, viewed 20 June 2016, www.kwm.com/en/au/about-us/corporate-responsibility/pro-bono.
23 Russell Kennedy, ‘Community & Pro Bono’, viewed 20 June 2016, www.rk.com.au/community-and-probono/pro-bono/; King & Wood Mallesons, ‘Human Rights’, viewed 20 June 2016,
www.kwm.com/en/au/about-us/corporate-responsibility/pro-bono/human-rights.
24 Maddocks, ‘Corporate Social Responsibility’, viewed 20 June 2016,
www.maddocks.com.au/about/corporate-social-responsibility/.
25 As above.
26 Morey & Agnew, ‘Corporate Responsibility’, viewed 20 June 2016, www.moray.com.au/split-landingpage/corporate-responsibility/.
27 Goulburn Valley Community Legal Centre, ‘Pro Bono Support’, viewed 20 June 2016,
http://gvclc.org.au/pro-bono-support/.
28 Allens Linklaters, ‘Allens and Ganbina win pro bono partnership award’ (27 September 2011)
[media release], viewed 20 June 2016, www.allens.com.au/med/pressreleases/pr27sep11.htm.
29 Clayton Utz, ‘Community Partnerships’, viewed 20 June 2016,
www.claytonutz.com/community/pro_bono/community_partnerships.page.
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3.

Issues considered by the Review

This section outlines key issues arising from the Review's consultations, submissions and
research. The Review's findings and recommendations are set out in section 4. Consultation and
research for this Review, including a survey of 126 lawyers about pro bono work, identifies a
range of issues relevant to the effective and equitable delivery of pro bono legal services.
These issues include:


the relationship between pro bono work and publicly funded legal assistance;



uncertainty over the award of pro bono costs orders;



uncertainty about the principles to be applied in seeking a protective costs order in public
interest litigation;



disbursements deterring lawyers and clients from pursuing pro bono litigation;



opportunities to release more pro bono effort through clarity about the unbundling of legal
services;



the opportunity to encourage more pro bono work through the recognition and promotion
of these volunteer efforts;



the benefits of improving the exchange of information between organisations requiring pro
bono assistance, and organisations with the capability and desire to provide assistance;
and



opportunities to strengthen the relationships between community legal centres and private
law firms, and encouragement for law firms on the Victorian Legal Services Panel to
direct their efforts to areas of unmet legal need.

The Review’s survey of pro bono work
As an alternative to providing a formal written submission, the Review conducted a survey
about pro bono work to give individual lawyers a quick and easy opportunity to provide input.
This survey was not intended to produce a representative sample of the experience of
pro bono work in Victoria. Just like submissions to the Review, the survey responses are a
reflection of some people’s experiences.
The Review received 126 survey responses:


73 were employee solicitors in a law firm;



16 were partners in a law firm;



15 were government in-house lawyers;



7 were sole practitioners;



12 were barristers; and



1 was a corporate in-house lawyer.

Eighty-three survey respondents had direct experience of doing pro bono work in the last
12 months. Of these, the majority of respondents noted that they were motivated to do
pro bono work to provide access to justice for vulnerable and disadvantaged clients. Many
survey respondents also saw pro bono work as offering useful professional development
opportunities, a variety in work and exposure to new areas of law. Some respondents also
noted the importance of contributing to the achievement of policy outcomes.
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Many survey respondents also noted that they gained skills from pro bono work, including
client and case management, negotiation skills, dispute resolution, advocacy skills,
understanding of court procedure, how to deal with non-legal issues, and an understanding of
issues affecting vulnerable and disadvantaged people. One respondent noted that pro bono
work gave them ‘[a]n appreciation of life and a groundedness given the profound
disadvantage of this client group’.
The degree of support that was available for survey respondents undertaking pro bono work
varied. One survey respondent observed that ‘[t]here was no support available. I pretty much
ensure I cross check with senior lawyers and barristers I know on how to best support
disadvantaged members [of the community]’. Other respondents reported receiving training
from a community legal centre, Justice Connect, support from a referring organisation, and
guidance and supervision within their firm, or from barristers with whom they worked. Some
respondents also reported that debriefing was a useful form of support.
Many survey respondents who had done pro bono work in the last year reported that they had
good support and co-ordination within their workplaces.
Observations about things that worked well for the organisation of pro bono work within their
workplace included: having a co-ordinating point in the workplace to triage requests for
pro bono assistance; treating pro bono work the same as other work in terms of billable hours
or time recording; having a good variety of pro bono work with differing time commitments
involved; and having close partnerships with other organisations.
One survey respondent observed that ‘[t]he relationship we build with these organisations and
through them vulnerable clients have been the most long term and rewarding. We feel [that] in
partnership we can identify and target unmet legal need and add to building legal capability as
a preventative measure. Our lawyers see the positive outcome of their work and the value of
their efforts and expertise’.
Survey respondents also identified things that could be improved to support pro bono work
within their workplace. These included: having a billable hours or performance target for
pro bono work; better management of conflicts of interest; flexibility on individual caps on
pro bono hours within a firm, as they can make managing large ongoing cases difficult; having
more support from senior management; and having clarity about whether pro bono billable
hours are treated in the same way when it comes time for reviews and promotions.
One survey respondent noted that ‘[w]hile my current firm does undertake a lot of pro bono
work … participating in the program is not part of the firm’s culture’.
When asked about challenges when undertaking pro bono work, some survey respondents
noted that there are sometimes poor communication structures in the community
organisations that they work with, and some noted the difficulties of operating with limited
resources, such as not having access to the internet, a printer, or note pads.
Many respondents noted that a lack of experience in the relevant area of the law was a
difficulty when initially seeking to undertake pro bono work.
Some survey respondents noted that the Government should support pro bono work by:
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using the profile of the Attorney-General to promote the positive stories of pro bono
work;



permitting pro bono work to count towards continuing professional development;



better resourcing community legal centres and Victoria Legal Aid to meet demand and
attract talented staff;



supporting community legal centres to open their doors out of hours (when people can
volunteer); and



rolling out more effective support for government lawyers to undertake pro bono work
and providing flexible work arrangements so that government lawyers can get away
from the office to get to a community legal centre where they volunteer in the
evenings.
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Survey respondents also make some observations about how to encourage more lawyers to
do pro bono work. These suggestions included:


workplaces allowing time within people’s day jobs for pro bono work;



facilitating the ability to do interesting work in their areas of expertise, or to do work in
a new areas; and



recognition for the volunteer effort.

Suggestions for ensuring that pro bono efforts are used more effectively to improve access to
justice included:


improving the distribution of pro bono work so that funds go where they are needed
most;



having a central referral agency or online portal to triage and match need with
capability;



having a good pro bono service active in the courts;



ensuring community legal centres have capacity to take on ongoing case work for
disadvantaged clients;



providing face-to-face assistance to vulnerable clients who cannot use the phone help
services; and



requiring law students to undertake training in delivering pro bono services under the
supervision of law firms or community legal centres.

One survey respondent observed that ‘[c]are needs to be taken to ensure that pro bono
resources are directed towards unsexy work but vital day-to-day areas of law, such as
tenancy, fines, and family law’. Another respondent noted that the response to child sexual
abuse was an area in need of more pro bono support.
Another expressed concern about the allocation of pro bono assistance and funding: ‘having a
flashy project impresses for funding a lot more than actually helping people with legal
services’.

3.1 The relationship between pro bono and other forms of legal
assistance
A number of submissions emphasise that pro bono work is not a substitute for the Government’s
responsibility to provide legal assistance services.30 In an open letter in The Australian on
24 June 2016, the pro bono partners from several of Australia’s leading law firms state that:
Pro bono legal assistance cannot be a substitute for government-funded legal assistance
services in Australia. This is much more than a statement of fundamental principle. Not just
philosophically, but also as a matter of practical reality, pro bono assistance by private lawyers
could not possibly fill the gap. Australia has a pro bono culture stronger than almost every
other country, and yet pro bono work at large firms might amount to less than 3 per cent of the
capacity of legal assistance services to assist low-income and disadvantaged clients.31

30

Submission 21, Fitzroy Legal Service, 13; Submission 28, Australian Pro Bono Centre, 2; Submission 33,
DLA Piper, 3.
31 Pro Bono Leaders, ‘Funded legal assistance sector crucial to pro bono work’, The Australian,
(24 June 2016), viewed 29 June 2016, www.theaustralian.com.au/business/legal-affairs/funded-legalassistance-sector-crucial-to-pro-bono-work/news-story/e5fbfcccff90d10e39fe36139ac79a87.
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Submissions also point out that while pro bono work relies on volunteers, its provision is not ‘free’
and incurs a range of direct and indirect costs. 32 Peninsula Community Legal Centre observes, for
example, that:
Operating a large volunteer program requires substantial staff input and [Peninsula
Community Legal Centre] employs a manager and deputy manager of volunteers whose roles
include recruitment and selection, training, rostering, supervision, support and maintaining
resources for volunteers, as well as reporting and recognising volunteer contributions (through
events, references and rewards). Our Principal Lawyer is responsible for ensuring that every
volunteer advice file is checked for quality and compliance with professional indemnity
insurance requirements.33

Fitzroy Legal Service also notes that community legal centres must be ‘adequately resourced
to effectively induct, train and support volunteers and must have adequate facilities (i.e. premises,
and information technology) to support volunteer engagement’.34

3.2 Recognition and promotion of pro bono work
A number of submissions and survey respondents emphasised the importance of recognising and
promoting the pro bono work undertaken by the legal profession. Submissions state that greater
recognition of the work performed would encourage others to get involved.
Maurice Blackburn Lawyers submits that:
One of the most effective means of promoting the delivery of pro bono services is to recognise
when it occurs.
Maurice Blackburn contends that providing greater recognition is an important way for the
Victorian Government to promote the delivery of pro bono services, particularly from those
firms who do not tender for Victorian Government legal work and thus aren’t already given a
platform and recognition by their inclusion in the Victorian Government Legal Services Panel. 35

Similarly, the following comments were made by survey respondents in response to the question:
‘What strategies could the Government adopt to support you to be able to undertake pro bono
work?’
Better recognition of [the] contribution [the] pro bono sector makes to access to justice.
Stronger public statements recognising the importance and value of the pro bono work that we
do and the enormous contribution the profession make to the community more broadly.36

The Productivity Commission emphasises the important role that Attorneys-General play in the
promotion of pro bono work among the profession:
Attorneys-General in all jurisdictions should encourage pro bono work by publicising its
importance, and raising awareness of the resources available to practitioners wishing to
undertake pro bono.37

32

See also the discussion on this issue by the Productivity Commission, Access to Justice Arrangements:
Inquiry Report (2014), Chapter 23.
33 Submission 36, Peninsula Community Legal Centre, 12.
34 Submission 21, Fitzroy Legal Service, 13.
35 Submission 42, Maurice Blackburn Lawyers, 9.
36 Access to Justice Review, Pro Bono Survey response.
37 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014) 836.
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3.3 Pro bono costs orders
The rules about costs and the provision of pro bono services in Victoria are not straightforward.
Section 24 of the Supreme Court Act 1986 (Vic) gives the court broad discretion to award costs.
However, the general principle of indemnity provides that a party who is under no obligation to
pay their lawyer, such as a recipient of pro bono legal services, is not entitled to recover legal
costs. This means that where a successful party is a pro bono recipient, the unsuccessful party
will not be required to pay the successful party’s costs, and the lawyer acting pro bono will not
receive any fees for the work that they have performed. Conversely, an unsuccessful pro bono
client may be required to pay the opposing side’s legal costs where that other party was not
represented on a pro bono basis. The application of the indemnity principle in the pro bono
context can lead to anomalous results, because it does not encourage the represented party to
settle the matter as quickly as possible.
Some lawyers acting pro bono use ‘conditional fee agreements’ to overcome the indemnity
principle. There are a range of conditional fee agreements used by lawyers in the pro bono
sector. For example, such an agreement might state that the client is liable to pay the lawyers’
fees, but should the claim be unsuccessful, the lawyer will indemnify the client against paying
those fees. This arrangement creates an obligation between the lawyer and the client so that if
the pro bono client is successful, the other party may be ordered to pay the costs of the pro bono
lawyer, including the pro bono lawyer’s legal fees.
The validity of conditional fee agreements was affirmed in the recent decision of the Victorian
Supreme Court of Appeal in Mainieri v Cirillo.38 In that case, the costs agreement stated that the
client had no liability to pay the lawyer anything unless and until either a costs order was made in
the client's favour, or the claim settled for an amount that included payment of legal costs. In that
event, the lawyer agreed not to ask the client to pay any more than the amount recovered for
costs. The relevant terms of the agreement are set out in the judgment.
2. How we calculate what we charge you
2.1 You will not have to pay us anything out of your own pocket for any of the work done by
our lawyers on your matter (professional time).
…
3. Issuing a bill for payment by another party
3.1 We will only issue you with a bill for our professional time if one of the following things
happens:
(a) a Court or other tribunal or statutory scheme orders another party to pay your legal costs;
or
(b) the case is settled, and part of the settlement includes payment of your legal costs.
3.2 If one of these two things happens, we will issue a bill which includes our professional time
and all disbursements which we have incurred in this matter. We will not ask you to pay any
more under the bill than the amount recovered for legal costs in paragraph 3.1(a) or 3.1(b),
even if that amount is less than the amount of our bill.39

In considering the application of the indemnity principle to the costs agreement, their
Honours Nettle AP, Hansen and Santamaria JJ cite favourably the comments of Santow JA
in Wentworth v Rogers, who states:
The general law governing the indemnity principle with its emphasis on flexibility is, in my
opinion, quite capable of accommodating conditional fee agreements of this kind. It should do
so recognising the importance of such agreements in promoting access to justice which may
otherwise be unaffordable.40

38

Mainieri & Anor v Cirillo [2014] VSCA 227 (17 September 2014).
Mainieri & Anor v Cirillo [2014] VSCA 227 (17 September 2014) at [44].
40 (2006) 66 NSWLR 474.
39
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Clayton Utz represented the plaintiff in Mainieri v Cirillo on a pro bono basis. Clayton Utz
pro bono partner David Hillard made the following comments on this issue after the decision:
Costs are rarely awarded in pro bono matters. However the risk of having to pay costs if
unsuccessful, incentivises the other party to behave prudently during litigation and to take a
proper commercial perspective about settlement. They do not receive a free kick, because
their opponent has a pro bono lawyer.
An unsuccessful pro bono client will be liable to pay an adverse costs order. It is only fair that if
the other party forces a matter to proceed all the way to hearing and determination by a Court,
that they face the same exposure to the risk of paying legal costs to the pro bono party when
they lose.
Of course, there still must be a costs agreement which says that a client is liable to pay costs,
contingent on an award being made.41

The Productivity Commission considers costs orders in pro bono matters in its Access to Justice
Arrangements report.42 Some submissions43 to the Review refer to and support Recommendation
13.4 of the Productivity Commission’s report:
Parties represented on a pro bono basis should be entitled to seek an award for costs, subject
to the costs rules of the relevant court. Courts should formally clarify this entitlement and, in
collaboration with legal profession bodies, ensure that practitioners are educated on how to
recover costs in pro bono matters.44

Maurice Blackburn Lawyers states that:
whether pro bono representation be provided by private lawyers, Community Legal Centres or
Legal Aid, if the claim is successful, full costs should be recoverable whether the services are
provided pro bono or not.
The workings of the indemnity principle, in relation to legal costs, create complexity in this
area. Clear legislated rules regarding the recovery of legal costs by litigants, who are assisted
by representatives acting pro bono, would be likely to encourage more lawyers to take on
pro bono work.45

The Federation of Community Legal Centres states that:
The Federation supports necessary regulatory changes to clarify the availability of costs on
pro bono matters. This clarity will address the imbalance between disadvantaged and
financially affluent parties in certain civil disputes. The prospect of paying another party’s costs
forces a party to consider the merit of bringing, defending or settling a claim. Further we
expect certainty will support sustainability of pro bono services and encourage practitioners to
provide pro bono services.46

WEstjustice states that the risk of having to pay another party’s legal costs could also encourage
the parties to a dispute to negotiate an offer earlier, further reducing strain on the court system.47
Conditional costs agreements that allow lawyers to recover costs in these circumstances have
been upheld by the courts, and requiring a client to sign such an agreement is consistent with the
lawyer’s obligation to make a written costs disclosure under section 174 of the Legal Profession
Uniform Law Australian Solicitors' Conduct Rules 2015. However, the Productivity Commission
notes that requiring pro bono clients to sign complex costs agreement in order to obtain an order
for costs might be unnecessarily complicated and might discourage some pro bono clients from
accepting legal representation.48

41Clayton

Utz, Clayton Utz win for elderly widow provides certainty around costs awards in pro bono
litigation, viewed 7 May 2016, www.claytonutz.com/knowledge/2014/september/clayton-utz-win-for-elderlywidow-provides-certainty-around-costs-awards-in-pro-bono-litigation.
42 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), Chapter 13.
43 Submission 59, Law Institute of Victoria, 85; Submission 42, Maurice Blackburn, 10.
44 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), Chapter 13.
45 Submission 42, Maurice Blackburn Lawyers, 11.
46 Submission 69, Federation of Community Legal Centres, 37.
47 Submission 12, WEstjustice, 48.
48 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), Chapter 13.
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The United Kingdom allows pro bono costs orders, but the proceeds of a pro bono costs order
go to a charity rather than the pro bono lawyer. The charity then distributes the funds to agencies
and projects that promote access to justice and give free legal help to those in need.49
Most of the feedback in the submissions, interviews, and from the survey does not support a
central fund. There is a view that the amount of money likely to be involved did not justify the
costs required to administer the fund. The clear preference is for any funds received to be
returned to the lawyers acting pro bono. Some stakeholders suggest that in most cases the
monies would be reinvested in pro bono work anyway.50

3.4 Protective cost orders in public interest litigation
The threat of an adverse costs order when pursuing public interest litigation is raised in the
submissions as another barrier to legal practitioners undertaking pro bono work.
In most courts in Australia, the award of costs is at the discretion of the court. The usual rule is
that costs will follow the event and the successful party to litigation can expect that costs will be
awarded in its favour. Conversely, the unsuccessful party can expect an adverse costs order.
If an individual pursues public interest litigation against a government body, there is a risk that the
individual will have costs awarded against them if they are unsuccessful, even though their matter
was of interest to the broader public.
The risk of an adverse costs order can be mitigated where the court awards a protective costs
order. A protective costs order is an order that prospectively fixes or caps one party’s liability to
pay the other parties' costs. For example, in Bare v Small51 the Court of Appeal ordered that the
parties' recoverable costs of the appeal be capped at $5,000. This order was made at an early
stage, before the appeal was heard, which meant that the parties knew in advance the maximum
amount they might be ordered to pay for legal costs.
The Courts frequently recognise the role of public interest litigation when considering and
awarding costs, however, the approach is not consistent. As Justice Connect states:
There is no general 'public interest' exception to the operation of the usual rule that costs will
follow the event. However, courts in a number of Australian jurisdictions have shown a
willingness to make no order as to costs (with the result that each party will bear its own costs)
in public interest litigation where such an order is justified in the circumstances of the case.
It is not possible to state comprehensively the circumstances which will lead a court to make
no order as to costs in public interest litigation – many factors are relevant, and the exercise of
the court's discretion will depend on the facts and circumstances of each individual case. What
is clear is that the mere characterisation of litigation as having been brought in the public
interest will not be sufficient.52

Some community legal centres and law firms with strong pro bono practices observe that their
ability to provide pro bono assistance in public interest litigation matters is hindered by the
absence of clear guidelines about costs. In discussion, Arnold Bloch Leibler notes that a means of
encouraging more lawyers to take on pro bono work would be to improve the protective costs
order regime.53In Victoria, the Civil Procedure Act 2010 (Vic) sets out the relevant legislative
provisions covering cost orders. Section 65C(1) provides the Courts with the ability to make any
order as to costs to ‘further the overarching purpose’ of the Act including fixing or capping costs in
advance (section 65C(2)(d)). The ‘overarching purpose’ referred to in section 65C(1) is defined in
section 7 as being ‘to facilitate the just, efficient, timely and cost-effective resolution of the real
issues in dispute'.

49

Legal Services Act 2007 (UK) section 194.
Submission 69, Federation of Community Legal Centres, 37; Meeting with Arnold Bloch Leibler,
1 April 2016.
51 [2013] VSCA 204.
52 Justice Connect, Protective Costs Orders in Public Interest Litigation: Jurisprudence Review 2013 (2013).
53 Meeting with Arnold Bloch Leibler, 1 April 2016.
50
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In its paper on protective costs orders in Australia, Justice Connect provides the following
summary of the position in Victoria:
Relevantly in relation to public interest litigation, section 9(2)(g) of the Civil Procedure
Act 2010 (Vic) provides that, in making any order or giving any direction in a civil proceeding, a
court may have regard to 'the public importance of the issues in dispute and the desirability of
a judicial determination of those issues' in order to further the overarching purpose. As such,
although section 65C (read together section 9(2)) does not require Victorian courts to have
regard to public interest considerations when making costs orders, it does expressly allow this,
and may encourage courts to be more open-minded about the types of costs orders likely to
be appropriate in a proceeding.54

In practice, it is extremely difficult to obtain protective costs orders in matters of public interest.
Arnold Bloch Liebler cited a recent case it pursued for clients of the Flemington and Kensington
Community Legal Centre, which highlights racial profiling of African men by Victoria Police:
In the Haile-Michael case, Arnold Bloch Liebler spent $50,000 on its protective costs order
application. It would not have been able to continue the test case without the protective costs
order, however, it was fiercely contested. Further, in order to get the protective costs order the
applicants were forced to relinquish their claim for damages.55

Youthlaw also cites a case it ran in 2013. Although Youthlaw was successful in obtaining a
protective costs order in the Victorian Court of Appeal, it states:
This case highlighted the enormous barrier that prospective costs represent to cases of clear
public interest. There is great uncertainty in the courts about prospective costs orders, which is
also a massive disincentive for a plaintiff to seek such an order.
We strongly support legislation that would set out clear criteria for public interest costs.56

While it is clear that the common law in this area is developing, it might be an appropriate time for
the Government to consider amending the costs rules to clarify when a protective costs order can
be granted, so that applications for protective costs orders can be determined quickly.
In Bare v Small57 and Khalid v Secretary, Department of Transport, Planning and Local
Infrastructure58, the Court of Appeal identifies the following factors as relevant to whether a
protective costs order should be made:

54



the timing of the application;



the complexity of the factual or legal issues raised;



whether the applicant claimed damages or other form of financial compensation;



whether the applicant’s claims were arguable and not frivolous or vexatious;



the undesirability of forcing the applicant to abandon the proceedings;



whether there was a public interest element to the case;



the costs likely to be incurred by the parties;



whether the party opposing the making of the order had been uncooperative and/or
delayed the proceeding;



the applicant’s ability to pay costs;



whether a significant number of members of the public may be affected;



whether the basis of the challenge raises ‘significant issues’ as to the interpretation and
application of statutory provisions; and



any other matters that could go towards establishing that there should be a departure
from the usual rule that the costs follow the event.

Justice Connect, Protective Costs Orders in Public Interest Litigation: Jurisprudence Review 2013 (2013).
Meeting with Arnold Bloch Leibler, 1 April 2016.
56 Submission 47, Youthlaw, 23.
57 [2013] VSCA 204, [29].
58 [2014] VSCA 115.
55
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An analogous example is provided by the Australian Taxation Office (ATO), which has an internal
‘test case litigation program’. The ATO recognises that there are occasions where the disputes
between the ATO and the individual have broad ranging consequences for the tax system beyond
the litigation at hand. As a result, individuals or companies can apply for funding from the ATO to
help them meet some or all of their reasonable litigation costs. The funding is only available for
cases where there is ‘uncertainty or contention about how the law operates and [cases] must be
in the public interest to be litigated’.59 In addition to this pre-requisite the ATO requires that:


the case must have significance for a substantial section of the public or significant
commercial implications for an industry;



the litigant must demonstrate a willingness to progress the dispute in a timely manner;



the case must be likely to provide a legal precedent;



the case must not involve a tax avoidance scheme; and



the case must not appear to be an attempt to gain a benefit not intended by the law.

While some of the above criteria are specific to taxation issues, it is clear the type of litigation that
is intended to be captured. Similar criteria could be developed in Victoria for the award of
protective costs orders.

3.5 Disbursements
Disbursements can act as a deterrent to a lawyer or law firm considering whether to accept a
matter on a pro bono basis. Disbursements may include medical reports, expert reports, title
searches, transcripts of proceedings, travel costs, photocopying, interpreter fees and criminal
record checks. These costs usually need to be paid up-front and a lawyer or a firm who accepts
a matter on a pro bono basis will need to find a way to meet these costs. DLA Piper notes in its
submission that:
The majority of our pro bono clients do not have the capacity to fund such disbursements
which can act as a substantial barrier to justice. While DLA Piper and other firms do maintain a
budget for some larger litigation matters, they cannot cover all pro bono costs and not all firms
will have the capacity to provide this service.60

Law Aid is a Victorian scheme established to assist with the payment of disbursements in civil
cases by people who cannot afford the costs associated with litigation. The fund is a joint initiative
of the Law Institute of Victoria, the Victorian Bar, and the Department of Justice and Regulation.
It was established in 1996 with a grant of $2m from the Victorian Government.61 The fund is
administered according to three guiding principles:


the scheme is the responsibility of the private legal profession through the Law Institute of
Victoria and the Bar;



the Government’s involvement is to provide the money and to monitor the scheme’s
accountability; and



the scheme needs to be financially viable and self-sustaining.

Australian Taxation Office, ‘Test Case Litigation Program’, viewed 30 June 2016,
https://www.ato.gov.au/Tax-professionals/TP/Test-case-litigation-program/.
60 Submission 33, DLA Piper, 7–8.
61 Michael Lombard, ‘Law Aid, all you need to know’, Law Aid, viewed 7 May 2016,
www.lawaid.com.au/resources/.
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The Law Aid website describes its purpose as ‘to assist those who cannot afford litigation but for
whom solicitors and barristers are prepared to work on a no win no fee basis’. Examples of the
civil litigation the fund supports include:


substantial personal injury claims;



claims against institutions involving oppressive behaviour;



loss or destruction of property claims;



professional negligence claims; and



testators’ family maintenance claims.62

Law Aid hoped the fund would receive at least 380 applications each year, but the most it has
received was 314 in 2010. An article published in the Law Institute Journal in 2012 reveals that
until 30 June 2012, Law Aid had received 2,287 applications and of these, 316 were refused.63
The Law Aid website refers to the fund’s under-utilisation by the profession: ‘[a]lthough the
non-profit charitable trust has been operating since 1996 unfortunately, many lawyers do not
make applications on behalf of their clients and solicitors do not know of its existence’.64
In discussions, Law Aid also raised concerns that its profile continues to be low, despite
numerous attempts to publicise its existence and activities. While the scheme is well known and
commonly used by the major personal injury firms, many other smaller firms and community legal
centres appear to be either unaware of its existence, or incorrectly think that their particular matter
or matters would be ineligible for funding.65
The comments received by the Review about Law Aid support Law Aid’s own assessment that
the fund is under-utilised. There are also concerns in the legal sector that the purpose of the fund
is too narrow, and that the focus on ensuring the fund is financially viable and self-sustaining
means that it is of limited use. As a result of these constraints, applications are usually limited to
matters where damages are claimed. One submission notes that:
The fund provides very little guidance as to the type of non-compensatory litigation it will fund,
and requires that the preliminary investigations and consideration of merit be well advanced
before an application is made for funding.66

The Review also heard concerns that the Law Aid application fee of $150 and the requirement to
pay a ‘fund fee’ if a funded matter is successful (five per cent of any award or settlement plus any
amount paid for disbursements on the client’s behalf) make the scheme prohibitively expensive to
use. However, in discussion, Law Aid advised that it commonly provides funding in circumstances
where it has no expectation that the matter will result in an award of damages, estimating that it
does not recover any costs in around one-third to one-half of the cases that it funds. Law Aid also
advised that it regularly reviews the fund fee to ensure that it is not over-recovering, and in fact
has recently reduced the fund fee, recognising that it can continue to be self-funding with a lower
fee.
Nevertheless, Law Aid noted that the structure of the scheme limits its capacity to fund
non-compensatory litigation, because to do so it would need to recover more fees from clients
who receive an award or settlement in order to preserve its financial position.67
It is suggested that changes to the administration or structure of the scheme could benefit clients
and open up the capacity for pro bono assistance in matters where compensation is not the
primary outcome sought, such as environmental litigation, family law, or administrative law and
cases under the Charter of Human Rights and Responsibilities Act 2006 (Vic).68
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As above.
Law Aid, ‘The Quiet Achiever’ (2012) Law Institute Journal 31.
64 Michael Lombard, ‘Law Aid, all you need to know’, Law Aid, viewed 7 May 2016,
www.lawaid.com.au/resources/.
65 Meeting with Law Aid, 15 August 2016.
66 Submission 33, DLA Piper, 8.
67 Meeting with Law Aid, 15 August 2016.
68 As above.
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3.6 Unbundling of legal services
Unbundling describes a situation where a lawyer assists a self-represented litigant with one or
more discrete tasks, while the self-represented litigant undertakes the remainder of the case
themselves. This type of assistance is different from traditional ‘full service’ representation in that
the client seeks help with only a part of a process or proceedings and the lawyer does not
become the ‘solicitor on the record’ and therefore does not have the carriage and responsibility of
the matter. The Productivity Commission describes unbundling of legal services as ‘a half-way
house between full representation and no representation’. 69
An example of an unbundled legal service is the Self Representation Service run by Justice
Connect at the Federal Court of Australia. The service offers one-hour appointments to eligible
self-represented litigants who require assistance with employment law, human rights,
discrimination, bankruptcy, and judicial review matters. In the course of the one-hour appointment
a volunteer lawyer can advise on the relevant law, assist with the preparation of a court
document, advise on the merits of the case or prepare the self-represented litigants for mediation.
However, the retainer ends at the end of the appointment and neither Justice Connect, nor the
volunteer lawyer will become the solicitor on the record. This type of service model is discussed in
more detail in Chapter 8 Self-represented litigants.
Lawyers and community legal centres that offer unbundled legal assistance usually require their
clients to sign a service agreement, which expressly limits the scope of the legal services
provided and requires the client to waive any liability of the lawyer or community legal centre to
the client, to the extent that the law permits. A typical service agreement will list the tasks that the
lawyer will do for the client (for example, provide legal advice, or draft a pleading), and will require
the client to agree that he or she understands that the lawyer will not:


provide representation in court;



take over conduct of the proceeding;



communicate with the judiciary or the other side on the client’s behalf;



sign any document on the client’s behalf; and



pay court fees or disbursements on the client’s behalf.

In its submission to the Review, the Victorian Civil and Administrative Tribunal (VCAT) reports
that Victoria Legal Aid, Justice Connect and the Tenants Union of Victoria often provide
‘unbundled’ legal services to parties at VCAT. For example, in the Human Rights List at VCAT,
Victoria Legal Aid attends directions hearings and provides information and legal advice to selfrepresented litigants. This service is valuable for the parties and VCAT, as applicants with
unmeritorious claims may decide to withdraw their claims after receiving the initial advice from
Victoria Legal Aid, while those who decide to proceed are able to provide VCAT and the
respondent with a clearer outline of their claim. This model allows Victoria Legal Aid to assist
more people than it would be able to do otherwise and it assists VCAT to conduct and hear
applications more efficiently.
Providing this type of discrete task assistance could make it possible for more practitioners to
make a manageable pro bono contribution to a greater number of people.
The benefits of unbundling are also identified by community legal centres and the Law Institute of
Victoria. For example, the Consumer Action Law Centre states in its submission that ‘[u]nbundling
of legal services may allow smaller firms to provide pro bono assistance that is commensurate
with their overall resources’.70 The Law Institute of Victoria states that:
The [Law Institute of Victoria] supports the unbundling of legal services and submits that all
courts should allow for limited scope representation ... The ability for a law firm to act in a
limited scope is likely to have a positive effect of increasing access to justice as individuals can
choose and pay for the select services that they require, rather than [the solicitor] taking full
responsibility for their case.71
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Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 644.
Submission 53, Consumer Action Law Centre, 44.
71 Submission 59, Law Institute of Victoria, 84.
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3.6.1

Barriers to unbundling

While it is clear that community legal centres and Victoria Legal Aid already offer this type of
service, there is still some confusion as to when a solicitor or barrister can assist a selfrepresented litigant while not going ‘on the record’ and taking responsibility for the management
of the case. Historically, the professional rules do not permit a lawyer to offer discrete task
assistance because of fears that it would be inconsistent with the lawyer’s duties to the client and
the court. Some lawyers may also be concerned that unbundling will expose a lawyer to liability
for anything that goes wrong in the conduct of the whole of a matter, not just in the discrete task
or tasks for which the lawyer has been engaged (for example, if the self-represented litigant loses
his or her case or acts improperly).72
Presently, there is no express prohibition on unbundling, and unbundled services are already
offered in a number of contexts, particularly by pro bono schemes. However, the Supreme and
County Courts have rules about when a solicitor becomes the solicitor on the record and when a
solicitor ceases to act. For example, Order 20 of the Supreme Court (General Civil Procedure)
Rules 201573 requires a solicitor who ceases to act for a party in a proceeding to file a notice with
the Court stating that the solicitor has ceased to act, and to serve a copy of that notice on all the
parties. In some circumstances, the solicitor must obtain the Court’s leave to cease to act, for
example where the proceeding has been set down for trial.
Rule 13 of the Legal Profession Uniform Law Australian Solicitors' Conduct Rules 2015
(the Professional Conduct Rules) also places conditions on when and how a solicitor can
stop acting for a client.
13 Completion or termination of engagement
13.1 A solicitor with designated responsibility for a client’s matter must ensure completion of
the legal services for that matter unless:
13.1.1 the client has otherwise agreed,
13.1.2 the law practice is discharged from the engagement by the client,
13.1.3 the law practice terminates the engagement for just cause and on reasonable
notice, or
13.1.4 the engagement comes to an end by operation of law.
13.2 Where a client is required to stand trial for a serious criminal offence, the client’s failure to
make satisfactory arrangements for the payment of costs will not normally justify termination of
the engagement unless the solicitor or law practice has:
13.2.1 served written notice on the client of the solicitor’s intention, a reasonable time
before the date appointed for commencement of the trial or the commencement of the
sittings of the court in which the trial is listed, providing the client at least 7 days to
make satisfactory arrangements for payment of the solicitor’s costs, and
13.2.2 given appropriate notice to the registrar of the court in which the trial is listed to
commence.
13.3 Where a client is legally assisted and the grant of aid is withdrawn or otherwise
terminated, a solicitor or law practice may terminate the engagement by giving reasonable
notice in writing to the client, such that the client has a reasonable opportunity to make other
satisfactory arrangements for payment of costs which would be incurred if the engagement
continued.

Bonnie Hough, ‘Description of California Courts’ Programs for Self-Represented Litigants’ (2004) 11
International Journal of the Legal Profession 305, 330.
73 See also: Orders 8 and 20 County Court Civil Procedure Rules 2008. The equivalent rule at the
Magistrates’ Court requires only that the solicitor who ceases to act inform the court that they cease to act,
there is no requirement to seek leave, see Order 20 of the Magistrates' Court General Civil Procedure Rules
2010. The equivalent rule at VCAT is more flexible, it is possible for a lawyer to appear for a party on one or
more occasions without notifying VCAT that the lawyer’s address is the address for service, see Rule 4.08 of
the Victorian Civil and Administrative Tribunal Rules 2008.
72
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As a result of the court rules on when a solicitor may cease to act and the Professional Conduct
Rules, there could be some confusion surrounding when and if a lawyer can offer discrete task
assistance and if offering discrete task assistance will require the solicitor to become the solicitor
on the record. This uncertainty can act as a barrier to some lawyers agreeing to assist a pro bono
client on a discrete task basis.
The Professional Conduct Rules are sufficiently flexible to permit a limited retainer, which means
that a lawyer can agree to do a specific task for a client, for example, prepare an affidavit or
attend a mediation. The key to providing a limited retainer is communication between the lawyer
and the client, so that there is a shared understanding of what the lawyer is engaged to do. For
example, clients at Justice Connect’s Self Representation Service sign an agreement agreeing
that they understand that the advice they receive is limited to the appointment and that they are
not receiving ongoing representation.
In addition to the issues of whether a legal practitioner is permitted to offer discrete task
assistance and whether the legal practitioner will remain ‘on the record’ for the whole matter,
there is the separate but related question of whether the legal practitioner can be held to be liable
for anything that goes wrong in the conduct of the matter. All Victorian legal practitioners are
required to take out professional indemnity insurance with the Legal Practitioners’ Liability
Committee. The Committee’s insurance policy offers broad coverage, indemnifying the insured
lawyer ‘against any civil liability in connection with the [insured lawyer’s firm’s] legal practice’.
The Committee confirms that the policy extends to unbundled pro bono legal services; however,
the Committee acknowledges that the broader issue of whether and to what extent a lawyer will
be held to be liable for any unbundled legal services that the lawyer provides is relatively unclear.
Lawyers would benefit from clear guidance on this issue, including advice on how to minimise
their liability (for example, through the use of clearly drafted retainers), and how to explain the
nature of their role to clients.
The Centre for Innovative Justice notes that in the United States of America, the American Bar
Association has developed Model Rules which specifically permit lawyers to limit the scope of
their representation. These Rules cover issues such as:


whether the client’s consent to limited representation should be in writing;



what disclosure is required when a lawyer prepares a document but does not appear;



how a lawyer withdraws from a case when he or she makes a limited scope appearance;



how to deal with practical matters such as communications with counsel; and



how to protect clients from unscrupulous lawyers offering limited scope representation. 74

3.7 Access to information about pro bono work
Some community legal centres state that they do not have the knowledge of, or connections with,
the types of pro bono services and expertise that law firms or individual practitioners could
provide.
While Justice Connect and the larger community legal centres have established successful
partnerships with private law firms, smaller and less sophisticated community legal centres,
including those in outer metropolitan and rural areas, are less likely to have relationships with
private firms that can offer assistance.
The Federation of Community Legal Centres states that:
For those CLCs [community legal centres] that do not already have a relationship with a pro
bono firm, relationships can be difficult to establish. This is in part because the larger firms
with substantial pro bono practices already have relationships with one or more CLCs and do
not have capacity to work with new partners; in part that the CLCs are not able to articulate
what projects or programs they need pro bono support for; and in part that travel to outer
metro areas can be logistically difficult for pro bono firms.75
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Centre for Innovative Justice, Affordable Justice (2013), 28.
Submission 69, Federation of Community Legal Centres, 36.
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Youthlaw expresses a similar view:
CLCs [community legal centres] including Youthlaw find approaching law firms challenging
and time consuming with often minimal results. Law firms have little understanding of CLCs
and in particular their very limited capacity. Understandably they often have their own ideas
about how they want their pro bono to be used, however, this is not always in alignment with
what is most useful and effective for CLCs.76

Legal professionals also told the Review that information about the pro bono work available is
difficult to access. The Association of Corporate Counsel states that many in-house lawyers
perceive that pro bono work is all criminal work, which they do not have expertise in and therefore
feel uncomfortable volunteering.77
A survey respondent notes the opportunity for ‘greater signposting of where resources are
needed and that many lawyers would provide additional assistance if they knew what was needed
and where they were needed’.78
One suggestion for improving access to this kind of information, and in turn increasing
participation in pro bono work, is to create an online tool that would allow parties needing the
service and those offering the service the opportunity to share information and potentially form
partnerships.
Environment Justice Australia describes the difficulty in finding law firms that have the skills to
meet the specialist services it requires, and how an online tool might help:
Identifying those firms and what assistance they would be willing to provide would be resource
intensive and possibly not worth diverting lawyer resources away from their legal work.
This last point could be addressed by people in need of legal assistance and community legal
centres being provided with detailed information about what firms are willing to provide what
assistance, in what areas of law. That way, approaches to law firms could be targeted.
An online tool, such as a centralised register of firms offering pro bono services detailing what
services they are willing to provide is one method through which this could occur. The register
could allow those with a legal need to specify that need, so lawyers are aware of what
potential pro bono work is available.79

The Victorian Bar suggests a similar tool, noting that Justice Connect’s large database of
practitioners may sometimes have the unintended consequence of overlooking barristers who
are keen to assist:
it may therefore be advantageous if a web based portal was available which listed the matters
for referral, including information about those matters, and allowed barristers to register their
interest in taking the matter.
[It would be desirable to improve] the flow of information between the Bar and private legal
firms so the latter have a better awareness of those members of the Bar who may be willing
and able to assist on pro bono work undertaken by private legal firms which is not sourced via
Justice Connect.80

Similarly, the Consumer Action Law Centre notes:
We commend the pro bono schemes administered by Justice Connect. These schemes
provide an efficient and effective mechanism for CLCs [community legal centres], community
organisations and disadvantaged people with unmet legal need to find pro bono assistance
from barristers and solicitors.
Additionally, we see value in CLCs and other community groups cultivating their own
relationships with firms and barristers directly. These relationships have the potential to bring
efficiencies through direct engagement and, importantly, allow firms to develop expertise in
relation to the issues that a particular CLC deals with. A firm ‘matching’ service, perhaps
auspiced by Justice Connect, may be a way of increasing the number of partnerships between
firms and the community sector.81
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Submission 47, Youthlaw, 23.
Meeting with the Association of Corporate Counsel, 4 March 2016.
78 Access to Justice Review, Pro bono survey response.
79 Submission 11, Environmental Justice Australia, 7.
80 Submission 60, Victorian Bar, 19.
81 Submission 53, Consumer Action Law Centre, 43.
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The Department of Health and Human Services administers Victoria’s volunteering portal, 82
which offers non-legal volunteering opportunities to the broader community. The volunteering
portal allows organisations that are looking for volunteers to place advertisements on the website.
People who are interested in volunteering can search through the opportunities and apply online.
This model could be adapted for pro bono legal work.

3.8 Partnerships between community legal centres and private law
firms
The integral role played by community legal centres and not-for-profit organisations such as
Justice Connect in delivering and co-ordinating pro bono services in Victoria is a common theme
in submissions to the Review. In response to the Review’s request to hear about strategies that
would encourage lawyers to undertake pro bono work in areas of unmet need and to ensure that,
where appropriate and effective, pro bono services are provided to both individuals and
community organisations in an equitable manner, a number of suggestions focus on ensuring
that community legal centres are properly resourced.
There is an acknowledgement that Justice Connect and Victoria’s community legal centres are
best placed to meet unmet legal needs, and, in particular, to assist individuals experiencing
disadvantage. Specialist community legal centres such as Homeless Law, Disability
Discrimination Legal Service, Consumer Action Law Centre, Victorian Aboriginal Legal Service
and Youthlaw were specifically established to fill gaps in legal need (at least in part).
Arnold Bloch Leibler told the Review that community legal centres are the heart of pro bono and
public interest work and that they need more funding and certainty,83 while DLA Piper states that
pro bono providers rely on effective frontline services, such as Victoria Legal Aid, community legal
centres and clearing houses:
Such frontline services are instrumental in providing training and support to pro bono lawyers
in giving assistance and advice in unfamiliar areas of law. They are also able to understand
the systemic needs and issues of their clients and to create programmes and solutions that
allow for more effective delivery of services.84

In an open letter in The Australian on 24 June 2016, several pro bono partners from major law
firms explain the importance of the relationship between law firms and the community legal
sector:
Virtually none of our pro bono work for low-income and disadvantaged people could be
performed without partnerships and relationships with legal assistance services, including with
[community legal centres]. The individual clients we assist on a pro bono basis usually are
referred to us by a legal assistance service or attend one of the outreach clinics we conduct
with a legal assistance service. The delivery of many pro bono services by the private legal
profession requires a partnership or collaboration with effectively functioning legal assistance
services.85

Department of Health and Human Services (Victoria), ‘Victoria’s Volunteering Portal’, viewed
30 June 2016, https://www.volunteer.vic.gov.au/.
83 Meeting with Arnold Bloch Leibler, 1 April 2016.
84 Submission 33, DLA Piper, 6.
85 Pro Bono Leaders, ‘Funded legal assistance sector crucial to pro bono work’, The Australian
(24 June 2016), viewed 29 June 2016, www.theaustralian.com.au/business/legal-affairs/funded-legalassistance-sector-crucial-to-pro-bono-work/news-story/e5fbfcccff90d10e39fe36139ac79a87.
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It is widely accepted that private law firms can play a significant role in enhancing the delivery of
pro bono services through community legal centres. The Review was provided with a range of
examples of how private law firms currently assist community legal centres. These include:


establishing partnerships to deliver specialist legal clinics;



providing legal advice to community legal centres on matters relating to their governance
and operation;



making cash contributions to community legal centres to cover expenses such as printing
or disbursements;



delivering continuing professional development and training courses – this can be a
mutual arrangement with the community legal centres providing training to lawyers in
private firms in areas where they lack expertise and vice versa; and



providing support with administrative and practical needs such as meeting rooms,
conference facilities and in some cases photocopying or printing services to community
legal centres.

Example: A creative partnership between a firm and a community legal centre
A partnership between Peninsula Community Legal Centre and Russell Kennedy Lawyers
was formed in 2009 after an event organised by the Federation of Community Legal Centres
as part of the Attorney-General’s Community Law Roundtable. Peninsula Community Legal
Centre described the partnership as follows:
This partnership is a creative one that has gone beyond the traditional confines of simply
referring clients to lawyers for pro bono assistance with legal issues. Instead we have
received pro bono support across the entire Russell Kennedy organisation – partners,
associates, administrative workers, human resources, business management and
lawyers.
Russell Kennedy has arranged for the professional designing and printing of our public
newsletters, photocopied our brochures, printed and bound our volunteer manuals,
donated gifts for our volunteers, created an annual disbursements fund that pays for
process servers and other unaffordable necessities for our clients; they’ve supported our
organisational management structure, helped us draft new Rules of Association,
sponsored staff recognition awards, hosted our events at their premises, established a
mentor program, provided continuing professional development for our staff and
volunteers, advised on community legal education materials – and accepted client
referrals.86

A number of submissions also suggest that one of the most useful ways community legal centres
can be supported is for law firms and government to provide secondee lawyers. Youthlaw notes
that:
Our experience of pro bono assistance is that providing secondee lawyers to Youthlaw is by
far the most valuable (and least burdensome) form of pro bono assistance.
We strongly recommend introducing guidelines or other mechanisms to encourage more
secondments to [community legal centres]. Even a part-time secondee would be very
effective. Such secondments need to be for a sufficient period (eg 6 months to 12 months) as
otherwise they create too much of a burden on the organisation.87

Secondments should be for a minimum of six months, due to the training required for lawyers to
understand the complex needs frequently experienced by the clients of community legal centres,
and the need to build trust between the lawyer and the client. 88
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Youthlaw states that its client surveys overwhelmingly show that young people experiencing
disadvantage want the continuity of one lawyer assisting them:
Trust can be a big issue for our clients, who often feel abandoned by adult support workers
and role models in their life given the high turnover of staff in the community services sector.89

Youthlaw acknowledges that this option is not available to all firms, but for firms that can provide
assistance in this way, the benefits of a long-term secondee are numerous and include new and
developed skills in advocacy, communication, problem solving, time management, and
independent judgment.90
Arnold Bloch Leibler’s practice of offering ‘reverse secondments’ provides another example of an
innovative way for private law firms to assist community legal centres. Reverse secondments
involve lawyers at community legal centres spending time on secondment at Arnold Bloch Leibler
to obtain experience in commercial areas of the law. The firm has also extended this practice to
non-legal staff. For example, an accountant from the Land Council at Groote Eylandt recently
spent two months on secondment with Arnold Bloch Leibler’s accounts department.91
Professor Richard Susskind OBE, a leading proponent of online technologies to support access to
justice and IT Adviser to the Lord Chief Justice of England and Wales, suggests another option
that he is proposing to the government, judiciary and law firms – the option of pro bono
collaboration to create websites and online applications that identify legal issues and provide
targeted legal information.92 Firms that cannot offer a secondee to a community legal centre might
consider assisting a centre to develop its online offerings.
During the Review’s consultations, reference was also made to the Attorney-General’s
Community Law Partnerships Scheme (the Scheme) as one tool that in the past had helped to
bring private lawyers and community legal centres together to build relationships and foster future
partnerships.93 This scheme was launched in 2005 and succeeded an earlier program94 with a
similar purpose. The aim of the Scheme was to maximise and extend community legal centre
resources through developing pro bono relationships. A number of activities were undertaken,
including the distribution of information to community legal centres about potential pro bono
partnerships and the conduct of social, networking, and training events for attendance by both the
community legal sector and private firms to encourage partnerships and information exchanges. 95
The Federation of Community Legal Centres was engaged by the Attorney-General to facilitate
the Scheme, but the Scheme is no longer as active as it once was. The Australian Pro Bono
Centre expresses support for the revitalisation of this Scheme, noting that many partnerships that
evolved from the forum events held as part of the Scheme continue to exist. 96

3.9 Law students and pro bono work
There are many programs conducted by Victorian universities that provide law students with the
opportunity to work with clients and apply their studies. Clinical legal education programs are a
valuable way of introducing law students to ‘real’ work and the students often earn credit towards
their study. Most clinical legal education programs involve collaboration between a university and
a community legal centre.
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Submission 47, Youthlaw, 22.
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91 Meeting with Arnold Bloch Leibler, 1 April 2016.
92 Meeting with Professor Richard Susskind OBE, IT Adviser to the Lord Chief Justice of England and Wales
and Chair of the Online Dispute Resolution Advisory Group of the Civil Justice Council in the United
Kingdom, 4 May 2016.
93 Submission 69, Federation of Community Legal Centres, 37; Submission 47, Youthlaw, 24;
Submission 28, Australian Pro Bono Centre, 12.
94 The Attorney-General’s Pro Bono Secondment Scheme was launched in June 2000 by then AttorneyGeneral of Victoria, the Hon Rob Hulls: Federation of Community Legal Centres Victoria, Attorney-General’s
Community Law Partnerships, Final Report and Action Plan (2007), 2.
95 Federation of Community Legal Centres Victoria, Attorney-General’s Community Law Partnerships,
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96 Submission 28, Australian Pro Bono Centre, 12.
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Some examples of clinical legal education programs cited in the submissions include:


WEstjustice and Victoria University – Victoria University provides funding to WEstjustice
to operate the Sunshine Youth Legal Centre. In return, WEstjustice provides the
University’s students with experience working at the Legal Centre as well as
WEstjustice’s Refugee Legal Service and Fines Clinic; 97



WEstjustice and Deakin University Family Law Clinic Partnership – this program enables
Deakin University law students to do an internship with WEstjustice as part of their
course. WEstjustice hosts the students and assesses their work as part of their final
mark;98 and



Environment Justice Australia runs two programs involving law students. It has an intern
program whereby law students attend its offices for two to three weeks during university
holidays and it has a ‘day volunteer’ program whereby one or two law students volunteer
in its office each day, assisting with research, logistics, and administration.99

An innovative program involving law students outside of the usual clinical legal education
framework is being trialled by Monash University in conjunction with VCAT. The program is
designed to assist self-represented litigants through a Self Help Centre set up to provide
on-the-spot support to people who attend VCAT for a hearing. VCAT states that:
In this program, undergraduates from the Faculty of Law assist people with various tasks such
as completing application forms, obtaining [Australian Securities and Investments
Commission] searches, understanding a proceeding or a VCAT order, or simply referring them
to other appropriate support services. The pilot project shows enormous promise and VCAT
would like to continue the project, subject to available funding.100

The Hume Riverina Community Legal Service states that the costs associated with law students
travelling to regional, remote, and rural areas to volunteer are a disincentive to attracting student
volunteers, and suggests that universities provide financial assistance to encourage greater
participation:
Some undergraduate and Practical Legal Training (graduate law) students travel large
distances to volunteer at [Hume Riverina Community Legal Service]. In addition, they are
required to self-fund their placement and arrange their own accommodation. Universities could
encourage further participation by offering incentives to come to regional, remote and rural
areas.101

The Centre for Innovative Justice notes the importance of exposing law students to a range of
opportunities and suggests that business skills and entrepreneurial studies could be included as
part of legal training. Additional training of this type would encourage the current expanding
numbers of law graduates to think of ways to provide legal services that are outside the existing
established practice models. It states that:
Rather than law students assuming that the career path to which they should aspire is a large
commercial firm, therefore, law students need to be exposed to the spectrum of opportunities
that, while not necessarily offering high end salaries, may offer other benefits, including career
satisfaction and breadth of experience. Public and community law are important examples, but
another may be encouraging a sense of entrepreneurship as part of professional legal
training.102

In the United States of America, most law schools require their students to undertake some form
of pro bono work as a requirement for graduation, typically in the range of 20 to 70 hours.103
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Most law schools in Australia encourage students to volunteer their time at community legal
centres or for other pro bono schemes. However, unlike arrangements in many other countries,
legal assistance work and university-managed clinics are not generally part of the law school
curriculum.104 There is great scope for universities, in consultation with community legal centres
and the courts, to develop more programs for law students who wish to assist in the pro bono
sector in Victoria. However, law students can require intensive supervision and some community
legal centres might not have the resources to train and supervise law students.

3.10 Continuing professional development and pro bono work
Lawyers in Victoria are required to complete 10 units of continuing professional development
activities every year to continue to work as a lawyer. A range of activities are permitted to count
towards a lawyer’s yearly target, including attending a conference, writing a legal article for
publication, or being a member of a committee of a professional association. 105 In addition,
the activity must be of significant intellectual or practical content, must deal primarily with matters
related to the practice of law, and must be conducted by persons who are qualified by practical or
academic experience in the subject covered. 106 Individual barristers are responsible for ensuring
that any continuing professional development activity that they undertake meets the above
criteria.107
In some overseas jurisdictions, including New York State, a lawyer can earn credit towards her or
his yearly continuing legal education requirements by undertaking pro bono work.108 In Victoria,
the provision of legal advice or representation to a person on a pro bono basis does not count as
a continuing professional development activity for the purposes of a lawyer’s yearly requirements.
The Review consulted with the legal profession about whether pro bono efforts could be
increased in areas of unmet need, for example, by allowing a lawyer to earn continuing
professional development credit for specified types of pro bono activities.
The response to this suggestion was mixed. Of those in favour, most support came from
individuals who participated in the survey. Some community legal centres did not support this
idea, noting that the time and effort required to train volunteers would not justify the relatively
small return in terms of hours from volunteers. Youthlaw states that:
In our view this proposal could be highly burdensome on [community legal centres] if it
consisted of many lawyers attending on a sporadic and ad hoc basis (for a maximum of
10 hours) without any ongoing client contact or the capacity for pro bono lawyers to gain an
understanding of our client’s presenting issues. Most [community legal centres] would not
have the capacity to manage, supervise and accommodate these lawyers.109

Environment Justice Australia, while noting that the proposal had ‘some merit’, expresses
similar concerns:
Hundreds of lawyers providing small, one-off amounts (e.g. 1–2 hours) of legal assistance in
an uncoordinated fashion is unlikely to provide real benefits in terms of achieving access to
justice. Further, the system of coordination warrants attention, so that it does not create an
administrative and organisational burden that is greater than the benefit.110

The Law Institute of Victoria expresses concerns with linking continuing professional development
requirements to pro bono work, stating that the objectives of each are quite distinct.111
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On the other hand, WEstjustice supports the proposal and recommends that the continuing
professional development criteria be expanded to include defined pro bono activities:
We argue that pro bono activities where legal expertise of the pro bono agent is matched with
an area of law, does add to professional development. This is particularly relevant for areas of
systemic issues and areas of unmet need.112

The Association of Corporate Counsel also expresses support for pro bono work being counted
towards continuing professional development, noting that it might make it easier for in-house
lawyers to justify pro bono work to employers.113

4.

Findings

Victoria has a generous and positive pro bono culture, which serves to increase access to legal
assistance for those who cannot otherwise afford it. The Review notes that pro bono work is not
a substitute for publicly funded legal assistance schemes, such as Victoria Legal Aid and
community legal centres. In its Pro Bono Policy Guidelines, the Victorian Government clearly
acknowledges that ‘pro bono is not a replacement for legal aid and does not diminish the
Government’s responsibility for providing free and accessible legal services’.114 However,
pro bono work will always be important, because of the almost unlimited legal need relative to
actual or even possible public funding of legal assistance.
In acknowledging that pro bono resources are limited and subject to external factors including
economic conditions, it is vital for all involved across the justice sector to regularly assess how
pro bono contributions by the legal profession can be facilitated and carried out more effectively.
The Review has identified a range of areas where improvements can be made to enhance the
effectiveness of pro bono work undertaken by the legal profession, as well as increase the
participation rates of people willing to provide pro bono services.
The implementation of these recommendations should enhance the effective and equitable
delivery of pro bono legal assistance and expand the availability of pro bono legal services
in areas of unmet need.

4.1 Providing clarity about costs related to pro bono cases
Three issues relating to legal costs were raised as barriers to undertaking pro bono work.

4.1.1

Costs orders in pro bono cases

The risk of an adverse costs order creates an incentive for parties to litigate efficiently and to
resolve matters early. In the modern litigation context, costs have an important function to play
in encouraging the early resolution of disputes. It is in the interests of justice that this incentive
applies equally, whether or not the opposing party is represented pro bono.
The rules about costs and the provision of pro bono services in Victoria are not straightforward.
At present, a lawyer acting pro bono for a client cannot directly access costs from the other party
even if the case is decided in favour of their client because of the application of the indemnity
principle. In section 4.1.2, we also consider the current uncertainty about when a client who
receives pro bono services may be protected against a costs order when their case is in the
public interest.
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Conditional costs agreements that allow lawyers to displace the indemnity principle and recover
their costs in these circumstances have been upheld by the courts. However, the Productivity
Commission states that requiring parties with pro bono representation to sign complex costs
agreements in order to obtain an order for costs ‘would appear to be unnecessary and costly.
Pro bono clients, particularly those experiencing disadvantage, may also be hesitant to enter
costs agreements that are too complex to understand’.115
The costs rules should be amended to clarify that a costs order may be made in favour of a
party who is represented by pro bono lawyers, as an exception to the indemnity principle.
This clarification would benefit not only the party pursuing the claim and his or her lawyers,
but also the court process and justice system as a whole. It would even the playing field between
parties and provide an incentive for settlement discussions earlier in proceedings.
Clarifying the rules around costs orders in pro bono cases might also encourage smaller and
medium-sized firms and sole practitioners to undertake pro bono work because there is a
possibility that if they are successful, they can recover their legal fees from the other party.

4.1.2

Protective costs orders in public interest litigation

The Civil Procedure Act currently allows considerable discretion in the making of costs orders.
The Act also explicitly provides for the court to have regard to 'the public importance of the issues
in dispute and the desirability of a judicial determination of those issues', when considering any
order. While the case law has developed in recent years, there is a lack of clarity about when the
courts will make protective costs orders for public interest matters, and the making of such orders
is rare. The process to obtain a protective costs order can itself result in costly and lengthy
litigation for both the applicant and the respondent.
The lack of certainty as to the matters that will be taken into account by the court in determining
an application for a protective costs order acts as a deterrent in pursuing public interest litigation,
and can also prolong and complicate the substantive application, using up the time and resources
allocated to pro bono work by law firms.
In considering amendments to various costs provisions to encourage pro bono work, the
Department of Justice and Regulation should also consider the scope and application of the
Appeal Costs Act 1998 (Vic). This Act allows the Appeals Costs Board to partially compensate
litigating parties who suffer loss through incurring legal costs arising from judicial error or other
special circumstances for which the litigating party is not responsible. Any implications of this
scheme for pro bono work should be considered for completeness.
Recommendation 7.1 Costs orders in pro bono cases
Parties represented on a pro bono basis should be able to obtain an order for costs, as an
exception to the indemnity principle.
The Victorian Government should seek amendments to the Civil Procedure Act 2010 (Vic) to
allow an order for costs to be made in favour of a party represented on a pro bono basis,
whether or not the party has a legal liability to pay its lawyers.
Alternatively, the courts consider amending their rules to allow an order for costs to be made in
favour of a party represented on a pro bono basis, even if the party has no liability to pay legal
costs.
The Victorian Government should consult with the courts about the implementation of one of
these options.
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The Review recognises that government departments and agencies rely to some extent on the
prospect of costs orders controlling unreasonable litigation behaviour. However, there are other
mechanisms available to mitigate such behaviour, including the principles set out in the
Civil Procedure Act and the Courts’ summary dismissal powers. Set criteria for protective costs
orders would provide clarity and guidance on the circumstances in which these orders are
appropriate, and the level at which costs can be set. They would also facilitate public interest
cases that can test and clarify important points of law, which is also in the interest of government
bodies. Enabling public interest litigation is also an important aspect of the rule of law that allows
those with an alternative point of view to put their contention and have it adjudicated by an
independent judiciary. Often these cases can only be run by pro bono lawyers and are unable to
be funded by public legal assistance providers such as Victoria Legal Aid. The Government has
an interest in facilitating this work, which resolves disputes with citizens.
There is merit therefore in clearly setting out the criteria that courts must take into account in
determining costs orders for public interest litigation. There might also be scope for including a
specific provision regarding protective costs order applications in the Victorian Model Litigant
Guidelines, noting that the respondent to an application for a protective costs order will often be a
government department or agency.
The Model Litigant Guidelines are the rules that govern the conduct of government departments
and agencies in litigation. At present, the Model Litigant Guidelines require parties to keep the
costs of litigation to a minimum, however, there is no specific reference to how they should handle
protective costs orders. For example, the Model Litigant Guidelines could be amended to provide
that government departments and agencies will not contest an application for a protective costs
order, except where there is no reasonable basis for the application, that is, where there is no
‘public interest’ component to the litigation. The criteria developed by the Australian Taxation
Office for its public interest test case fund could provide a basis for such guidance.
Recommendation 7.2 Criteria for protective costs orders in pro bono cases
The Victorian Government should seek amendments to the Civil Procedure Act 2010 (Vic) to
specify clearly the criteria to be taken into consideration by the courts in determining protective
costs order applications in public interest litigation.
The Victorian Government should consider amending the Model Litigant Guidelines to provide
guidance for government departments and agencies in responding to applications for protective
costs orders.

4.1.3

The cost of disbursements

The high cost of disbursements associated with litigation is a deterrent, both for parties seeking to
pursue a claim and for legal practitioners willing to act pro bono but without the financial means to
fund disbursements. Even before litigation has commenced, there is often a need for an expert
report to be commissioned so the merits of a case can be evaluated. The costs of such a report
can be unaffordable for many plaintiffs.
Victoria’s disbursement funding scheme, Law Aid, was established as a much needed resource
for litigants who could not afford the disbursements associated with litigation. Given the
under-utilisation of Law Aid by the profession, however, it is timely to review the availability and
operation of disbursements funding for pro bono matters to determine whether and how such
mechanisms could be better utilised to assist pro bono work.
Recommendation 7.3 Reviewing the availability of disbursements funding for pro bono
cases
The Department of Justice and Regulation should undertake a review of the availability and
operation of disbursements funding for pro bono cases to determine whether and how such
mechanisms could be better utilised to assist pro bono work.
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4.2 Unbundled legal services
Community legal centres and programs such as the Self Representation Service run by Justice
Connect rely on lawyers being able to provide ‘unbundled’ legal services, that is, discrete task
assistance to self-represented litigants. Enabling legal practitioners to provide unbundled legal
services has proven to be an effective means of increasing access to justice.
The Review supports the views expressed in the submissions that the ability of a legal practitioner
to provide limited services is a positive way of involving pro bono lawyers, particularly smaller
firms or individual practitioners who cannot commit to long-term projects.
While there might be residual concerns about the accountability of lawyers who offer unbundled
services, for those self-represented litigants who have a limited pool of funds to spend on their
legal claim, unbundling of legal services allows them to identify the area where they are most in
need of legal assistance. Unbundling allows self-represented litigants either to expend the limited
funds they have on a lawyer to fulfil a discrete task, or to seek pro bono assistance for that task.
The engagement of legal expertise, even in discrete areas, greatly assists the legal process and
reduces the time of courts and tribunals in having to guide self-represented litigants through the
complexities of litigation.
As discussed above, all Victorian legal practitioners are required to take out insurance with the
Legal Practitioners’ Liability Committee. The Committee’s insurance policy offers broad coverage,
which extends to unbundled pro bono legal services; however, the Committee acknowledges that
the issue of liability with respect to unbundled legal services is not clear.
The Review believes that lawyers would benefit from clear guidance on this issue, including
advice on how to minimise their liability and explain the nature of their role to clients.
Such guidance could be provided in a bulletin to the profession, issued by the Committee,
the Victorian Legal Services Board, or the Law Institute of Victoria.
Although there is evidence of unbundling already occurring, the Professional Conduct Rules
could be clearer about how unbundling interacts with the rules regarding: inclusion and removal of
practitioners from the court record, and disclosure and communication with clients and between
practitioners. Similarly, there is scope for the Professional Conduct Rules (or accompanying
advice) to clarify issues around practitioner liability created by the practice of unbundling.
If these rules were clarified in Australian jurisdictions to explicitly recognise ‘unbundled’ legal
services, lawyers would be more likely to offer this service, delivering a more affordable way of
providing legal assistance.
Any proposal to specifically allow for unbundling would need to be appropriately tailored to meet
concerns that allowing lawyers to offer unbundled legal services could result in a diminution of
accountability. As discussed, many community legal centres and pro bono lawyers use limited
retainer agreements to limit their liability, and an appropriately adapted notice requirement might
be sufficient to allow for a wider adoption of unbundled legal services. While there might be
concerns about accountability, for many individuals, having access to some legal assistance
would still be preferable to not having any legal assistance at all.
The Law Council of Australia is responsible for making changes to the Professional Conduct
Rules. The Review notes that any proposal to amend those Rules would require the agreement
and co-operation of the New South Wales Government because the Professional Conduct Rules
are part of a uniform regulatory scheme. The Law Council of Australia might also push for
uniformity across all Australian jurisdictions.
The requirement, since October 2015, for all government lawyers to hold a practising certificate
also opens up a pool of lawyers who were not previously available to provide pro bono legal
assistance. An effective way to use these resources could be through the unbundling of legal
services. The Victorian Government, in consultation with the Victorian Government Solicitor’s
Office, should prepare some guidance on how government lawyers can avoid conflicts of interest
when acting pro bono.
Establishing a Self Representation Service in the Supreme Court, County Court, and the
Victorian Civil and Administrative Tribunal is one of the key measures identified in Chapter 8 of
the Review to better support self-represented litigants. Clarification of unbundling would be a key
factor in supporting the potential implementation of that strategy.
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Recommendation 7.4 Clarity about unbundled pro bono legal services
The Standing Committee of the Legal Profession Uniform Law (comprising the AttorneysGeneral of Victoria and New South Wales) should seek an amendment to the Professional
Conduct Rules to support the provision of unbundled pro bono legal services. Issues to have
regard to include:


practitioner liability;



inclusion and removal of practitioners from the court record; and



adequate disclosure and communication with clients and with opposing parties.

4.3 Use of the Government Legal Services Panel
The Terms of Reference ask the Review to examine options for expanding incentives for law firms
within the Victorian Government Legal Services Panel, with a view to enhancing the effective and
equitable delivery of pro bono legal assistance.
Changes can be made to enhance the delivery and effectiveness of pro bono legal services
through the Victorian Government Legal Services Panel. Such changes would not be directed to
requiring more pro bono work under the Panel arrangements, but to how the Panel could be used
to encourage more assistance to be given to those who need it most, that is, the most vulnerable
and disadvantaged community members. Working with community legal centres and their clients
is an effective way of matching pro bono capacity with priority legal needs in the community.
While recognising that the Panel firms already make a valuable contribution to pro bono services
in Victoria, there is scope to further channel pro bono work to areas where it is most needed.
There are many areas of law in which large numbers of people are self-representing, and there is
a need for more general legal assistance in rural and remote areas. Community legal centres
have also noted that there are significant gaps in employment and family law. While Panel firms
might not do this kind of work for government, they might have other areas of the firm that do
work with a specialisation that would be useful to a community legal centre, and the Panel
arrangements could be used to encourage directed efforts to meet that community need.
It is also widely acknowledged that community legal centres are often best placed to fill gaps in
areas of unmet need. When assessing a firm’s pro bono contributions for the Government Legal
Services Panel in the future, greater weight could be placed on those contributions that
strengthen the role of community legal centres in delivering legal assistance. A list of practices or
activities could be developed that would attract greater weight when the Government is ranking
potential Panel firms, having regard to the needs of the community legal centres and the largest
areas of unmet legal needs. For example, greater weight might be given to firms who place
secondees with community legal centres or directly assist the clients of community legal centres,
or to the hours spent offering legal advice at the Self Representation Service proposed in
Chapter 8 Self-represented litigants. Such a list could be developed in conjunction with the
community legal centres and made available to the Panel law firms as a means of encouraging
pro bono contributions in the areas of greatest need. For example, the list might include
enhancing services in rural and remote areas and filling the gaps in expertise in those areas of
law that are difficult for community legal centres to meet, such as family and employment law.
Recommendation 7.5 Priorities for pro bono work in the Government Legal Services
Panel
The Victorian Government should amend the requirements of the Victorian Government Legal
Services Panel contract in the future to place greater weight on contributions that deliver
pro bono services in areas of unmet legal needs that assist community legal centres and their
clients.
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4.4 Promoting pro bono work and facilitating partnerships
The Review was informed about the need for greater recognition and public promotion of the
pro bono work undertaken by the legal profession, which it was submitted would encourage more
legal practitioners to get involved in pro bono work.
Suggestions were also made to increase knowledge and improve access to information about the
pro bono work available and the practitioners available to perform the work. Making this
information more widely available would benefit not only practitioners wanting to provide pro bono
assistance, but also community legal centres that do not have the knowledge of, or connections
with, the types of services and expertise that law firms or individual practitioners could provide.
The development of an IT tool to facilitate the exchange of information was suggested, as well as
reinvigorating the Attorney-General’s Community Partnerships Scheme.
The Review recognises that improvements in both of these areas have the potential to increase
participation in, and the effectiveness of, the pro bono work being undertaken in Victoria.
Smaller law firms that are unable to second their own staff to a community legal centre could
consider providing a reverse secondment. Community legal centres could consider how their staff
might benefit from gaining new skills from private law firms including for example in non-legal
areas such as marketing.
There is scope for the Attorney-General’s Community Law Partnerships Scheme to be refreshed
and renewed to assist community legal centres which do not have established relationships or
referral pathways with a firm/s to make those connections.116
Recommendation 7.6 Promoting pro bono contributions
The Victorian Government, the Law Institute of Victoria, Victorian Bar, Justice Connect and the
Federation of Community Legal Centres should work together to develop and implement
strategies to recognise and promote the pro bono contributions made by the legal profession
each year, including during Law Week.
The Attorney-General should work with professional associations to establish and sponsor a
new pro bono contribution award or recognition scheme, which recognises innovative pro bono
relationships between community legal centres and law firms.

Recommendation 7.7 Connecting pro bono capacity and legal needs
The Victorian Government, Justice Connect and the legal profession should work together to
improve the exchange of information between, and awareness of the roles of, legal
practitioners willing to perform pro bono work, and the community organisations and community
legal centres requiring pro bono legal assistance.
Consideration should be given to:

116



developing an online tool or website portal whereby community legal centres or other
organisations requiring pro bono assistance can advertise their need and be matched
with legal practitioners who have the capacity to assist them;



refreshing the Attorney-General’s Community Partnerships Scheme; and



increasing the capacity of community legal centres to manage pro bono contributions.

Submission 69, Federation of Community Legal Centres, 37.

467

Access to Justice Review

4.5 Law students
The role of law students in delivering pro bono legal assistance was raised during the Review’s
consultations. Law students can make useful contributions to help community members to
navigate the complexities of the justice system. The Review also recognises the importance of
Victoria’s future lawyers having practical experience, both of legal work and service to the
community.
While the high numbers of law students might result in a significant amount of untapped pro bono
potential, the Review recognises that programs aimed at providing law students with clinical legal
education need to be accompanied by appropriate supervision and training, and inherently have a
turnover of participants as students move through their course work. As a result, these programs
are often resource intensive arrangements and can be challenging for justice institutions and
community legal centres to manage without appropriate support.
Clinical legal education programs should be designed primarily to meet the students’ educational
needs, and therefore need to be driven through relevant tertiary education institutions. As these
institutions fall outside the ambit of the Review, there is no specific recommendation on this issue,
but the Review acknowledges that clinical legal education programs are important to develop
future lawyers with the skills to work with the community and undertake pro bono legal services in
the future.
Where a law student is seeking to engage in more general volunteer work, there are other
recommendations in this chapter that seek to join up capacity to help with need for assistance.

4.6 Pro bono work as continuing professional development
The question of whether time spent undertaking pro bono work ought to be included as part of a
legal practitioner’s continuing professional development was also raised as an option for
increasing pro bono contributions overall. On the evidence available at this time, the Review does
not find that allowing pro bono work to be counted as part of a lawyer’s continuing professional
development hours would result in a significant release of pro bono capacity in a way that could
be easily harnessed. However, how pro bono work could be included as part of a lawyer’s
continuing professional development activities might be something that the professional bodies
would like to consider in the future, ensuring that:
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the experience genuinely provides professional development for the legal practitioner;



the number of hours of pro bono work to be undertaken in order for it to qualify as part of
a legal practitioner’s continuing professional development activities is sufficient to justify
the investment required to train the legal practitioner in the particular pro bono activity;
and



the pro bono work eligible for inclusion as part of a legal practitioner’s continuing
professional development activities is focused on those areas of greatest unmet legal
need (such as family or employment law).
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A self-represented litigant is a person with a matter before a court or tribunal who is
not represented by a lawyer or other professional. Some self-represented litigants
choose to self-represent, while many others do so because they cannot afford a
lawyer and are ineligible for a grant of legal assistance.



Self-represented litigants represent themselves in a great variety of matters, including
personal injury, commercial law, criminal law, family violence and child protection
matters, with varying degrees of success. While there is a shortage of data, all Victorian
Courts have noticed an increase in the number of self-represented litigants in recent
years.



The increasing number of self-represented litigants creates challenges for the Courts.
Legal practice and procedure has developed on the assumption that lawyers will be the
main actors in court. A person unfamiliar with the law and the conventions of a court will
be at a disadvantage compared with a party who has legal representation.



This Review provides the opportunity to consider how different jurisdictions are currently
adapting their processes to accommodate self-represented litigants. Currently,
approaches to managing and facilitating access to justice for self-represented litigants
are ad hoc. Some jurisdictions are better at accommodating self-represented litigants
than others.



The Review recommends that the Victorian Government, courts and the Victorian Civil
and Administrative Tribunal (VCAT) work together to improve the accessibility of the
court and tribunal system for self-represented litigants, acknowledging that
self-represented litigants are increasingly common. The Review considers that the
Victorian courts and VCAT might review the way that they work with self-represented
litigants, with the aim of ensuring that judicial and quasi-judicial officers and court staff
are appropriately trained to work with self-represented litigants, and that court practices
and procedures are designed to accommodate the needs of self-represented litigants.



This Review also identifies scope for improvements in technology, provision of
interpreter services, and provision of information and signage within Courts in languages
other than English, and in plain-language. The Magistrates’ Court has the greatest
scope for improvements in these areas. The volume of self-represented litigants in the
Magistrates’ Court means that any changes in that jurisdiction will have an immediate
impact on a significant number of self-represented litigants.



The Review also recognises that there is a need for self-represented litigants who
cannot afford legal assistance to be able to access legal advice at strategic points in
their litigation, at no cost to themselves. Accordingly, the Review recommends that the
Victorian Government fund the establishment of a Self Representation Service, based
on the Queensland model, for the Supreme Court, the County Court, the Children’s
Court and VCAT. The model is not suitable for the Magistrates’ Court, where duty lawyer
services are best able to meet the immediate needs of self-represented litigants.



A Self Representation Service would provide ‘unbundled’ legal services to
self-represented litigants, including advice, discrete task assistance with meritorious
claims to prepare for trial or mediation, and assisting those whose claims lack merit to
settle or withdraw their claims. The establishment of such a service in the Victorian
courts and VCAT would assist self-represented litigants to progress their cases and
create efficiencies for the jurisdictions. It would also create opportunities for Victorian
lawyers who wish to perform legal work on a pro bono basis to use their skills to provide
legal assistance in an area of unmet need.
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Chapter 8 Self-represented litigants
Term of Reference 9: Examine options for providing better support to
Self-Represented Litigants throughout the Victorian justice system

1.

Introduction

This chapter responds to Term of Reference 9, which requires the Review to examine options for
providing better support to self-represented litigants throughout the Victorian justice system.
A self-represented litigant is a person with a matter before a court or tribunal who is not
represented by a lawyer or other professional. Some self-represented litigants choose to
self-represent, while others do so because they cannot afford a lawyer and are ineligible for legal
assistance. Many self-represented litigants receive some legal advice along the way, for example,
from a duty lawyer or from a community legal centre, however, a lawyer does not have the
carriage of, or responsibility for, their matter.
Self-represented litigants are present across the Victorian justice system, from the Victorian
Civil and Administrative Tribunal (VCAT), where it is assumed that many parties can and will
self-represent, to the Court of Appeal in the Supreme Court, where legal arguments are more
complex and representation by senior counsel is the norm. Self-represented litigants represent
themselves in a great variety of matters, including personal injury, commercial law, criminal law,
family violence, and child protection matters, with varying degrees of success. While there is a
shortage of data on self-represented litigants, all Victorian Courts have noticed an increase in the
number of self-represented litigants in recent years.
The increasing numbers of self-represented litigants creates challenges for the Courts.
Legal practice and procedure have developed over the centuries and are generally premised on
an assumption that lawyers will be the main actors in court. A person unfamiliar with the law and
the conventions of a court will be at a disadvantage compared with a party who has legal
representation. The experience of self-representing in court will be daunting for many people,
and their difficulties in navigating the justice system have a number of resource implications.
This Review provides the opportunity to consider how different jurisdictions are adapting their
processes to accommodate self-represented litigants. The Review recognises that the
interactions that people have with a court or tribunal will influence their perception of the justice
system; where people consider that they have been treated fairly, they will be more willing to
accept the ultimate decision.1
This chapter is divided into three main sections. The background section outlines the
arrangements and practices currently in place in each of the Victorian courts and VCAT.
The issues section discusses a range of issues that have been raised during consultation and
research for the Review. The findings section makes six recommendations in relation to
Term of Reference 9.
The Review’s findings and subsequent recommendations follow the release of a Background
Paper on Self-Represented Litigants in December 2015, and a request for submissions from
organisations and members of the community. The Review also met with a range of people
across the court and tribunal system, including service providers, judicial officers, court staff and
community legal centres. The Review observed a number of proceedings where individuals were
self-representing. An online survey for self-represented litigants was also conducted.

1

Tom Tyler and Yuen Huo, Trust in the Law: Encouraging Public Cooperation with the Police and Courts
(Russell Sage Foundation, 2002), 130.
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2.

Background

There is a variation in terminology for describing people who represent themselves within a court
or tribunal. Some submissions to this Review used the term ‘unrepresented’ litigant, which reflects
the fact that many self-represented litigants would like to have representation but are unable to
obtain it. Some literature uses the term ‘litigants in person’, and material from the United States of
America uses the term pro se litigant. The Review uses the term ‘self-represented litigant’, which
is the term most commonly used in Australia, and which also recognises that there are
self-represented litigants who choose to self-represent.

2.1 A snapshot of self-represented litigants in the court and tribunal
system
Self-represented litigants are present in every court and tribunal in Australia and represent
themselves in a wide array of matters. The Productivity Commission’s 2014 report on Access to
Justice Arrangements finds that most people who self-represent do so involuntarily because they
cannot afford a private lawyer or are ineligible for legal assistance. Some self-represented
litigants choose to self-represent.2
Data on the number and proportion of self-represented litigants across the court and tribunal
system are limited.
VCAT is designed as a tribunal where people are able to represent themselves. VCAT estimates
that around 80 per cent of its matters have at least one party who is a self-represented litigant.3
Self-represented litigants at VCAT may be applicants or respondents. Most self-represented
litigants are parties to residential tenancies, consumer, guardianship, or human rights matters.
In some other matters, such as those heard in the VCAT Review and Regulation List, legal
representation is commonplace. Some claims at VCAT will be of relatively low monetary value
and as a result, a self-represented litigant might choose not to obtain a lawyer because the cost of
legal advice could outweigh the value of the claim.
Parties can seek permission to be represented at VCAT. Under the Victorian Civil and
Administrative Tribunal Act 1998 (Vic), some parties have an automatic right to be represented
by a lawyer or a person who is experienced in the jurisdiction, including a child, a range of public
authorities, credit providers, and insurers. 4 Parties in small civil claims can only be represented in
limited circumstances.5
The Magistrates’ Court of Victoria can be expected to have the highest volume of self-represented
litigants because it hears the highest volume of cases overall. The Magistrates’ Court does not
keep statistics on numbers of self-represented litigants,6 however, the Review observes that the
proportion of self-represented litigants in the Magistrates’ Court is very high. In its submission, the
Magistrates’ Court states that both judicial officers and court staff observe there are increasing
numbers of self-represented litigants attending court, seeking information and guidance, many of
whom go on to make applications, lodge complaints, or be charged with offences without having
received legal advice.7 The Chief Magistrate estimates that up to 50 per cent of all accused
persons in criminal matters are now self-representing in Court.8 In 2014–15, the Magistrates’
Court finalised 275,552 criminal matters.9 Based on the Chief Magistrate’s estimate, there are
over 100,000 people self-representing each year in the Magistrates’ Court in criminal matters
alone. There are also large numbers of people self-representing in family violence matters in the
Magistrates’ Court, both as applicants and respondents.

2

Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 487.
Submission 34, Victorian Civil and Administrative Tribunal, 1.
4 Victorian Civil and Administrative Tribunal Act 1998 (Vic) section 62.
5 Victorian Civil and Administrative Tribunal Act 1998 (Vic) Schedule 1, Part 2AB.
6 Submission 83, Magistrates’ Court of Victoria, 21.
7 As above.
8 Meeting with the Chief Magistrate, 9 May 2016.
9 Magistrates’ Court of Victoria, Annual Report 2014–15 (2015), 3.
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Over the last five years, the Magistrates’ Court has experienced consistent increases in the
number of matters filed, especially in family violence and crime.10 The number of matters being
listed at the Magistrates’ Court has not been matched by increases to legal assistance funding.
The resulting narrowing of eligibility for legal assistance to manage services within the available
budget is one factor that appears to have led to greater numbers of self-represented litigants at
the Magistrates’ Court.
The Children’s Court of Victoria (the Children’s Court) has reported an increase in the number of
self-represented litigants in recent years. Parents in child protection matters usually
self-represent. In 2011, 18.4 per cent of contested hearings in the family division involved a
self-represented litigant, but by 2015 that figure had grown to 33.7 per cent. 11 Notably, fathers
make up 50.2 per cent of all self-represented litigants in the family division. 12 Mothers make up
32.5 per cent and other parties make up 17.2 per cent.13
In the County Court of Victoria (County Court) and the Supreme Court of Victoria
(Supreme Court), self-represented litigants make up a relatively small number and proportion of
litigants. The Supreme Court reports that as at April 2016, it had 350 civil matters where at least
one party was self-represented since July 2015. The County Court reports that it had 204 civil
matters where at least one party was self-represented for the same period. In the 2014–15
financial year, the Supreme Court had 377 proceedings where self-represented litigants initiated
or defended a matter; this figure represents around 5.7 per cent of all matters.
The reasons for self-representing in the County Court and the Supreme Court can be related to
the nature of the litigation. For example, self-represented litigants are often defendants against
banks or creditors. It follows that a person in this situation might be experiencing financial
difficulties and therefore be unable to afford the services of a lawyer.
The Coroners Court of Victoria (Coroners Court) reports that it has relatively small numbers of
members of the family of the deceased seeking to overturn an autopsy direction. However, of
those three or four applications to the Supreme Court each year, most are unrepresented.
The Coroners Court also states that at coronial inquests, the family of the deceased person is
often unrepresented. Of the approximately 300 inquests the Coroners Court hears every year,
the family will be unrepresented in up to half of those matters.14
There are strong observations from the Courts and the legal profession that the number of
self-represented litigants in the court system is growing.15 It has been suggested that this
increase is in part a result of cultural changes, for example, the rise of a ‘self-help’ culture and the
increasing availability of information on the internet, which can lead more people to think that they
can effectively manage their own legal proceedings.16 It has also been observed that this increase
may be a result of the demand pressures on legal assistance services.17

Submission 83, Magistrates’ Court of Victoria, 3.
Submission 19, Children’s Court of Victoria, 13.
12 As above, 14.
13 As above, 15.
14 Meeting with the Coroners Court, 17 March 2016.
15 Elizabeth Richardson, Tania Sourdin, and Nerida Wallace, ‘Self-Represented Litigants, Literature Review’
(2012) Australian Centre for Court and Justice System Innovation 31; Submission 83, Magistrates’ Court of
Victoria, 21.
16 Tania Sourdin and Nerida Wallace, ‘The Dilemmas Posed by Self-Represented Litigations: The Dark Side’
(2014) 24 Journal of Judicial Administration 61, 64.
17 Submission 83, Magistrates’ Court of Victoria, 20; Submission 63, Justice Connect, 4; Submission 67,
Victoria Legal Aid, 38.
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The Review’s survey of self-represented litigants
The Review conducted an online survey of self-represented litigants in Victoria. The survey
was intended to give people who have been self-represented litigants an opportunity to
provide input to the Review, without the need to prepare a formal submission. The survey was
available on the department’s Access to Justice Review website from December 2015 to
May 2016 and received 57 responses.
The survey results show that for many self-represented litigants, the experience of
self-representing is a difficult one. Fifty-three per cent of survey respondents said that
self-representing was either ‘difficult’ or ‘very difficult’. However, difficulties aside, 48 per cent
of the respondents were either ‘satisfied’ or ‘very satisfied’ with their outcome.
Participants were asked why they decided to self-represent and they were allowed to give
more than one response. Twenty-eight (49 per cent) of respondents said that they
self-represented because they could not afford a lawyer. The other main reasons for
self-representing were:


‘I did not qualify for legal aid’ (11 respondents);



‘I was best placed to represent my interests’ (10 respondents);



‘other reasons’ (12 respondents);



‘I did not see the need for a lawyer’ (eight respondents);



‘I was appearing in a tribunal where lawyers are not required’ (six respondents); and



‘I did not want a lawyer’ (five responses).

Just over half of all the respondents had represented themselves in either VCAT or the
Magistrates’ Court on at least one occasion. A further 15 per cent did so in the Family Court.
The remaining respondents were spread fairly evenly across the Supreme, County, and
Commonwealth Courts.
Nearly all the survey respondents sought advice from at least one source. The most popular
sources were: community legal centres (19 respondents), court registry staff
(17 respondents), private law firms (16 respondents) and Victoria Legal Aid (13 respondents).
One survey participant added that they had sought information very widely, including from the
‘State Library, Law Institute bookshop, Relationships Australia, Women’s Legal Service,
Women’s Information and Referral Exchange, Family Law Assistance Program, the [AttorneyGeneral’s Office], the Chief Justice, law professors at Melbourne and Monash Universities,
professional colleagues, and attendance at courts to observe hearings’.
Seventy-seven per cent of survey respondents said that the advice they received was either
‘helpful’ or ‘very helpful’. Most respondents had also conducted their own research on laws
relevant to their case. The most popular sources of information were legislation
(22 responses), case law (20 responses), AustLII (18 responses), court websites
(16 responses), and law textbooks (15 responses).
When asked what type of services or assistance the self-represented litigant would have liked
to have received (but did not receive) the responses were as follows:


strategic advice (26 responses);



legal advice (20 responses);



assistance with court procedures (15 responses);



assistance with court documents (14 responses);



general advice (13 responses); and



other advice (nine responses).
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2.2 Current court and tribunal practices in assisting self-represented
litigants
Section 24 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) (the Charter)
provides for a right to a fair hearing. In Tomasevic v Travaglini & Anor Justice Bell held that ‘every
judge, in every trial, both criminal and civil, has an overriding duty to ensure that the trial is fair’. 18
A fair hearing means that a person must have a reasonable opportunity to put their case, the right
to be heard and to have their case determined by a competent, independent and impartial
tribunal.19

2.2.1

Victorian Civil and Administrative Tribunal

Members at VCAT are accustomed to self-represented litigants appearing before them on a daily
basis and receive specialist training on working with self-represented litigants. The Judicial
College of Victoria administers the training, which is run by senior VCAT members, academics
and communication experts. The training covers:


the importance of access to justice;



the legal basis for the requirement to conduct a fair hearing;



11 best practice techniques for conducting a hearing; and



managing ‘high-conflict’ personalities.20

VCAT provides mediations for small disputes (worth less than $3,000), which are conducted by
registry staff, and compulsory conferences for larger disputes, which are conducted by VCAT
members who can either make orders to dispose of the case where a settlement is reached, or
issue directions if the matter does not settle. Where a mediation is conducted by a panel
mediator, a self-represented litigant is allowed a two-day ‘cooling-off’ period, to give them the
opportunity to discuss the outcome with friends and support people after the mediation. 21
In 2015 and 2016 VCAT piloted a Self Help Centre, whereby law students from Monash
University offered on-the-spot support to self-represented litigants. Students assisted
self-represented litigants with various tasks, such as completing application forms, obtaining
business register searches, understanding a proceeding or a VCAT order, or referral to other
appropriate support services.22 The Self Help Centre produced a range of fact sheets, which
cover topics such as:


what will happen during a hearing, where to sit, what to call the member;



applying for a review if a party missed their hearing;



how a tenant can stop an eviction until a review hearing is held;



applying for leave to apply for a second review if a party missed their review hearing;



how to apply to the Residential Tenancies Bond Authority for a bond after a VCAT order;



enforcing a monetary order; and



how to appeal a VCAT decision.23

The Self Help Centre pilot recognises that in a tribunal such as VCAT, self-representation is not
suitable for everyone, and that some people are not able to progress their matter without the
benefit of one-on-one assistance to better understand VCAT practices and procedures.

18

Tomasevic v Travaglini & Anor (2007) 17 VR 100, 129.
Victorian Civil and Administrative Tribunal, Practice Note PNVCAT 3: Fair Hearing Obligation (2013).
20 Submission 34, Victorian Civil and Administrative Tribunal, 18.
21 Victorian Civil and Administrative Tribunal, Practice Note PNVCAT4: Alternative Dispute Resolution
(2014).
22 Submission 34, Victorian Civil and Administrative Tribunal, 2.
23 As above, 19.
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VCAT has developed a range of information and materials to assist self-represented litigants,
notably the ‘Taking it to VCAT’ video, which can be found on YouTube. 24 VCAT has also invested
in an updated plain-language website, with improved content, navigation and usability, which was
rolled out in July 2016.25

2.2.2

Magistrates’ Court of Victoria

The Magistrates’ Court sits at 51 locations around Victoria. The Magistrates’ Court has the
highest volume of cases and in 2014–15 the Court finalised over 460,000 matters.26
On a daily basis, the court staff deal with 10,000 to 15,000 court users and respond to 5,000 to
10,000 telephone and email enquiries.27 However, the Magistrates’ Court does not have any
data on the overall number of cases where parties are self-represented.28
In recent years, the Court has accommodated large increases in both demand and the complexity
of cases.29 In its submission, the Magistrates’ Court states that as a result of increases in the
Court’s caseload, court staff are ‘overwhelmed’ and are unable to offer a comprehensive service
to court users.30
The case study below outlines the experience a self-represented litigant might have at the
Magistrates’ Court.
A self-represented litigant’s day at the Magistrates’ Court
Tim* is self-representing at the Magistrates’ Court in a criminal matter. Tim will arrive by 9.30 am
because most Magistrates’ Courts have a practice of nominally listing all matters at 9.30 am. On
arrival, Tim will go through a security check. The court in the morning is usually very busy, and
Tim is confused about where to go next. At the Melbourne Magistrates’ Court, a Court Network
volunteer sits on the enquiries desk, directing people to the appropriate counter to register their
appearance with the court staff. At this time of day the court staff are often dealing with long
queues of people as quickly as they can.
Court staff will ask Tim if he has received legal advice and if not, will provide appropriate
referrals for legal advice and assistance.31 For example, court staff might ask Tim if he would
like to see Victoria Legal Aid’s duty lawyer. If Tim wishes to see the duty lawyer, he will be
placed on a waiting list. The matter will not be called on for hearing until Victoria Legal Aid has
informed the registry staff that they have had an opportunity to see Tim. For many
self-represented litigants like Tim, a brief meeting with the duty lawyer will be the first time they
have received any legal advice in relation to their matter. The large number of people waiting to
see the duty lawyer leads to delays at the Court, which means that Tim’s matter will not be
called for hearing until later in the day.32
The duty lawyer will not usually be able to advise or represent all the people that request
assistance on a given morning, and will prioritise assistance according to need. A person in
custody will be prioritised over a person who is unlikely to face incarceration.
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26 Submission 83, Magistrates’ Court of Victoria, 6.
27 As above, 5.
28 As above, 21.
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30 As above, 7.
31 As above, 10.
32 As above, 13.
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While Tim is waiting, he might be approached by the Court Network, whose volunteers ‘work
the floor’, introducing themselves to court users who are entering the Court or waiting for their
matter to be heard.33 The Court Network can offer practical non-legal advice and support and
make referrals to other services. The waiting time at the Court can be very frustrating for
self-represented litigants, some of whom experience mental health or substance misuse
issues. On occasion there are people who become so frustrated with waiting that they leave
court before their matter is called on for hearing, in which case, the Court will issue a warrant
against that person.
In the Melbourne Magistrates’ Court a self-represented litigant may be assisted by the Court
Advice and Support Officer. If Tim presents before the court with complex needs, the
magistrate may ask for the Court Advice and Support Officer to come into court to assist.
The Court Advice and Support Officer can help Tim to communicate with the magistrate and
can make referrals to drug and alcohol treatment, crisis accommodation or mental health
services, through the Court Integrated Service Program.
Annie* is a self-represented litigant also at court on this day. Annie is an applicant for a family
violence intervention order against her former partner, Greg. When Annie arrives at court, the
court staff advise Annie to seek advice from a community legal centre, for example, the
Women’s Legal Service Victoria.
Greg* is the respondent to Annie’s intervention order application. He is also self-representing.
The Court staff refer Greg to Victoria Legal Aid for advice. While all matters are nominally listed
at 9.30 am, most are not heard until later. Annie and Greg will be at court for hours waiting for
their matter to be called. Annie did not realise that she would be at court for most of the day
and so she did not bring any lunch with her; nor did she bring nappies for her baby or organise
a school pick-up for her older child.34 Annie was already anxious when she arrived at court, and
these issues increase her anxiety levels.
At many Magistrates’ Court locations, the applicants and respondents in family violence
intervention order applications wait in the same area for their matters to be called. The time
spent in the waiting area can greatly increase the stress and tension for self-represented
litigants, especially for individuals like Annie who are experiencing family violence. 35 Once the
matter is called over the public announcement system, Annie and Greg will go before the
magistrate. For many intervention order applicants like Annie, the police will present the
application. The duty lawyer might be available to represent Greg, but if not, he will face the
Court alone.
Some self-represented litigants will need an interpreter. Parties in family violence and criminal
matters can be provided with an interpreter on request free of charge,36 however the availability
of interpreters can be variable. In other civil matters, the Court requires the parties to arrange
their own interpreter.
At the conclusion of the hearing, the magistrate will make orders and Annie and Greg can
receive a copy of the orders from the magistrate’s clerk or the registry. Greg might have
difficulty understanding the orders made, and might need assistance to understand what has
taken place in the courtroom. Many self-represented litigants go back to the registry staff or
magistrate’s clerk with questions about the orders that have been made and the outcome of the
hearing. If Greg does not understand an order made against him, for example, where the
orders require Greg ‘to not go within 50 metres of Annie’s home’, Greg might breach that order
unwittingly, by going to Annie’s home to collect his possessions directly after court. 37
* Real names were not used in this example.
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There is a large range of support services operating within the Magistrates’ Court as outlined in
Chapter 3 Diversion from civil litigation and the triage model. For example, there is the
Court Network, the Salvation Army, Victoria Legal Aid, community legal centres, Launch Housing,
and drug and alcohol referral services. The range of services and providers can be confusing for
some self-represented litigants and they might require help to find the appropriate assistance.
Court Network provides practical advice and support to self-represented litigants in almost every
court in Victoria, including in all major metropolitan and regional courts, 38 with the majority of its
work undertaken in the Magistrates’ Court.
Court Network’s assistance focuses on self-represented litigants with criminal matters and on
providing support to victims of crime, including people who have experienced family violence.
Court Network is constituted by 400 highly trained volunteers providing confidential support,
information and referrals to court users, including applicants, respondents, victims, and witnesses
and defendants and their families and friends who attend court. Court Network does not provide
legal advice or representation.
Unlike other services where it is usually incumbent on a self-represented litigant to make contact,
the Court Network volunteers proactively approach people at court and ask them if they need
assistance. They can help arrange interpreters, explain processes and even attend in court as a
support person. In 2014–15, Court Network volunteers assisted 116,187 court users accessing
courts and VCAT across Victoria.39 Court Network plays an important role in assisting
self-represented litigants at the Magistrates’ Court to navigate their day at court.
The Magistrates’ Court is aware of the difficulties that it faces in assisting self-represented
litigants, and it is constrained by its out-dated software and case management system.40
In its submission, the Magistrates’ Court states that it needs a significant investment in its case
management system to create efficiencies and to better utilise staff who are overburdened with
transactional enquiries and processes.41 In the 2016–17 Victorian Budget, $1 million was
allocated to begin planning for ‘new integrated contemporary case management systems in the
Children’s, Magistrates’ and County Courts’.42 Despite the constraints of its current system, the
Magistrates’ Court is actively trying to improve the provision of information to court users on the
internet. For example, in November 2015, it developed a new family violence website in
consultation with Victoria Legal Aid, the police and community legal centres. 43 The new website
contains a series of plain-language online videos to assist self-represented litigants in family
violence matters. The videos explain what family violence is and how family violence proceedings
operate.44 The Magistrates’ Court plans to have these videos translated into other languages.
The Magistrates’ Court has also recently worked with the Centre for Innovative Justice to
redevelop its standard conditions for family violence intervention orders so that respondents are
more likely to understand and comply with these orders.45 The 12 ‘headquarter’ Court locations
have also introduced specialised family violence staff at the registry, who are available to advise
applicants and respondents on the content of family violence orders.
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2.2.3

Children’s Court of Victoria

The Children’s Court is a no-fee jurisdiction and generally parties (other than the Department of
Health and Human Services) are not required to prepare, file, or serve court documents.46
The Children Youth and Families Act 2005 (Vic) requires that the court ensures that its processes
and the nature and implications of the proceedings are ‘comprehensible’ to the parties, including
children, and that the reasons for any decision and the orders must be explained as plainly and
simply as possible.
If a self-represented litigant requires assistance, they can make contact with the Court Advice and
Support Officer. Court Advice and Support Officers were introduced in January 2016 to assist
young people and their families to navigate the Court and to alleviate the frustration, distress, and
anxiety that is often experienced by those involved in child protection proceedings.47 The Court
Advice and Support Officer directly approaches people in the court’s waiting areas and also
receives referrals from the Child Protection Litigation Office, the Salvation Army, the Court
Network, Victoria Legal Aid, and from magistrates and court staff. While the Court Advice and
Support Officer does not offer legal advice, they can help self-represented litigants with a range of
practical matters, such as:


liaising with lawyers from the Child Protection Litigation Office or Victoria Legal Aid;



expediting matters at the registry;



explaining the process and procedures of the court;



managing expectations and providing support;



attending the hearing with the self-represented litigant; and



making referrals to other support services.

Case study: Court Advice and Support Officers at the Children’s Court of Victoria 48
A Court Advice and Support Officer recently assisted a father in a child protection matter.
In that case, the Department of Health and Human Services was trying to obtain the father’s
consent to orders that would return the children to their mother. The father required an
interpreter to communicate. The department had been unsuccessful in its attempt to engage
with the father. As a result, the matter was listed for a final directions hearing, in expectation
of a contested hearing before the Children’s Court.
The Court Advice and Support Officer spoke at length with the father about the issues,
answered his questions, explained the various options and provided him with a copy of the
report prepared by the department. Once the issues had been effectively communicated to
the father, it was established that the father did not wish to contest the matter; he supported
the children returning to their mother’s care as long as they were ‘safe and happy’. The Court
Advice and Support Officer facilitated a group discussion between the father and the
department, with the Court Advice and Support Officer present, and consent orders were
agreed, thereby avoiding the need for a hearing.

2.2.4

County and Supreme Courts of Victoria

Both the Supreme and County Courts have introduced the role of a Self-Represented Litigant
Co-ordinator, who is a member of the registry staff. Self-Represented Litigant Co-ordinators
provide advice to self-represented litigants on procedure and can make referrals to legal service
providers and pro bono assistance schemes.

Submission 19, Children’s Court of Victoria, 6.
Submission 19, Children’s Court of Victoria, 15.
48 Adapted from information provided by the Children’s Court of Victoria to the Access to Justice Review.
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In the Supreme Court, which was the first Victorian court jurisdiction to establish a dedicated
self-represented litigant assistance service, there is a Self-Represented Litigant Co-ordinator
based in the Principal Registry, and another co-ordinator based in the Court of Appeal registry.
Combined, the co-ordinators have over 200 contacts with individuals per month. Some
self-represented litigants are referred by the Court to the Victorian Bar’s pro bono or duty
barrister’s schemes, which are facilitated by Justice Connect. Appropriate matters will be referred
to barristers who will then appear on behalf of the self-represented litigant on a pro bono basis.49
The Supreme and County Courts on occasions engage in more proactive case management for
matters where one party is a self-represented litigant. Active case management by the judge or
the registry can assist to guide a self-represented litigant through the litigation process.
In the County Court, all self-represented litigants have the pre-trial preparation of their matters
managed by a judge.50 The County Court has adopted this practice in recognition that, because of
the complexity of court procedures, not to do so would be unfair to both the self-represented
litigant and the defendant, and the matter might take years to be ready for trial if the
self-represented litigant is without any form of assistance. 51
The majority of matters in the common law division of the County Court are personal injury
matters or defamation cases. The special procedures for self-represented litigants in the common
law division are designed to assist the self-represented litigant to progress their matter to trial,
recognising that it is incumbent on the claimant to file a considerable amount of material and to
prove the issues claimed. As part of the pre-trial preparation offered by the court, the judge will
set a detailed timetable for the parties and offer judicial mediation where appropriate.
These matters will usually require intensive case management; for example, each matter will have
up to four directions hearings. The judge will personally consider applications from a
self-represented litigant to issue subpoenas or obtain discovery. In some cases, the judge will
provide the self-represented litigant with materials explaining the elements of the claim that he or
she will be required to prove and some procedural aspects of the trial.
The County Court reports that since the introduction of judge-managed pre-trial preparation for
self-represented litigants, there has been a great reduction in the number of matters listed for trial
that are adjourned.52
The Supreme Court of Queensland also has special case management procedures for matters
involving self-represented litigants. The Supervised Cases List has modified procedures that allow
the court to tailor its approach to the case before it, based on a short practice note drafted in
plain-language.53 Registry staff arrange for matters to be moved onto this List when they are
aware that one or more parties are self-represented.
If a party to litigation is legally represented, it is incumbent on that part to inform the Court’s
registry if, at any stage, the opposing party becomes unrepresented during the course of litigation
or pre-litigation steps. Once a judge receives a self-represented litigant matter, he or she will call
the matter in for a directions hearing within two weeks and assist the parties to agree on a
timetable. Where possible the judge will refer the self-represented litigant to a pro bono provider,
such as the Queensland Public Interest Law Clearing House (QPILCH) or the Self Representation
Service. The judge continues to call the parties in for directions hearings throughout their prelitigation steps to ensure that they remain ‘on track’. The case management process can be
difficult for the self-represented litigant, so in most cases a different judge will ultimately hear the
matter.
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In Victoria, the County Court’s Commercial List has seen an increase in self-represented litigants
in recent years, with self-represented litigants in this List tending to be defendants. The usual
practice in the Commercial List is to require all matters to be referred to mediation, usually
conducted by a private mediator. The County Court recognises that most self-represented
litigants will be unable to afford the services of a private mediator and therefore the Court will
order mediation conducted by a judicial registrar if appropriate. The Commercial List’s judicial
registrars were appointed in 2015 to assist the more effective management of the Commercial
List’s caseload. The Review observes that the initiative has been very successful in encouraging
parties to settle their disputes before trial.
The Supreme Court has a designated webpage 54 for self-represented litigants, which provides
plain-language guides on the following topics:


judicial review;



appealing a VCAT decision;



appealing a decision from the Magistrates’ Court;



appealing a decision from an associate judge of the Supreme Court;



commencing or defending a writ or motion;



bail;



affidavits;



notices of appearance;



notices of appeal;



notices of discontinuance;



summons for taxation of costs; and



summons to have default judgment set aside.

The County Court also has a designated website 55 for self-represented litigants. It contains a link
to a short film, which explains how a person issues a civil proceeding. The webpage contains a
comprehensive 64-page guide to self-representing at the court, which covers most of the main
concepts involved in civil litigation.

2.3 Legal and other support services for self-represented litigants
Subject to eligibility criteria and available resources, free legal representation, advice and
assistance is available through Victoria Legal Aid, community legal centres, Justice Connect,
the Law Institute of Victoria, and the Victorian Bar pro bono schemes. The Dispute Settlement
Centre of Victoria also offers free advice about conflict resolution and mediation services for
people wishing to resolve disputes outside the formal court and tribunal process.

Supreme Court of Victoria, ‘Representing Yourself’, viewed 21 April 2016,
www.supremecourt.vic.gov.au/home/going+to+court/representing+yourself/.
55 County Court of Victoria, ‘Are You Representing Yourself?’, viewed 23 June 2016,
www.countycourt.vic.gov.au/are-you-representing-yourself.
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The Residential Tenancies List at VCAT
The busiest list at VCAT is the Residential Tenancies List, which deals with around 60,000
cases a year.56 At present, there are several services that assist self-represented tenants:


The Victoria Legal Aid Social Inclusion sub-program provides a daily duty lawyer
service at the Melbourne registry of VCAT. The duty lawyer service focuses on
providing assistance to tenants who are at risk of eviction and homelessness. 57
Priority is given to possession order hearings where there is an allegation that the
tenant is at fault for example, for illegal use of the premises;58



Homeless Law, run by Justice Connect, provides legal information, advice and
representation to people experiencing homelessness. 59 Homeless Law also has social
workers on staff to provide broader support;



Consumer Affairs Victoria funds agencies, including community legal centres, to provide
support to tenants through the Tenancy Advice and Assistance Program. In addition to
early intervention and advice, funded agencies have the option of providing a duty
advocate service at VCAT venues in their region. Consumer Affairs Victoria also provides
direct information and advice in relation to residential tenancies. In 2014–15, Consumer
Affairs Victoria responded to 73,791 telephone enquiries regarding residential tenancies;
and



Court Network volunteers assist people appearing at VCAT, including in the Residential
Tenancies List.

2.3.1

Queensland’s Self Representation Service

QPILCH, a not-for-profit community legal centre, runs a Self Representation Service that offers
‘unbundled legal services’ to self-represented litigants.60 ‘Unbundled’ refers to providing help with
discrete tasks, such as assisting a self-represented litigant to complete a court application. The
Productivity Commission finds that unbundled legal services can efficiently and effectively assist
self-represented litigants where they need it most.61 Unbundled legal services are discussed in
more detail in Chapter 7 Pro bono legal assistance.
The QPILCH Self Representation Service provides free legal and strategic advice to eligible
self-represented litigants throughout their proceeding, including assistance with drafting and
amending pleadings, advice on discovery and evidence, settlement negotiations, preparation for
mediation, preparation for trial, and assistance with enforcing judgments. The QPILCH Self
Representation Service is available across the state and federal court systems in Queensland,
with offices at each of the Brisbane courts and a lawyer in Townsville. Its services do not extend
to magistrates’ courts. Self-represented litigants outside Brisbane can access the service by
telephone.
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Victorian Civil and Administrative Tribunal, Annual Report 2014–15 (2015), 7.
Submission 67, Victoria Legal Aid, 74.
58 Submission 34, Victorian Civil and Administrative Tribunal, 16.
59 Submission 63, Justice Connect, 11.
60 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 523.
61 As above, 487.
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A lawyer and paralegal meet clients in the first instance. Court or tribunal registry staff often refer
clients to the service. Any person can have a free one-hour appointment with the service, with
further assistance provided depending on the merits of the case and the financial need of the
self-represented litigant. The QPILCH Self Representation Service will advise self-represented
litigants about the merits of their case and the potential financial consequences of pursuing an
unmeritorious proceeding.62 In this way, the QPILCH Self Representation Service acts as a
‘gatekeeper’, discouraging self-represented litigants with unmeritorious cases from instituting or
continuing proceedings.63
QPILCH Self Representation Service lawyers do not ‘act’ for the client and will not sign
documents on a client’s behalf. Before being provided a service, the self-represented litigant is
asked to sign a form agreeing to specified terms and conditions, including to exclude, to the
extent that the law permits, any liability that the service and its solicitors might otherwise have to
the client arising out of the provision of legal advice and assistance.
The QPILCH Self Representation Service can refer the self-represented litigant to a pro bono
lawyer from a law firm for further assistance. There are 22 law firms participating in the QPILCH
Self Representation Service. The QPILCH Self Representation Service lawyer briefs the volunteer
lawyer on the facts of the case, the relevant laws that are engaged, and the relevant assistance
that the client requires. The model has proved popular with law firms as they are able to offer
discrete assistance without committing to ongoing representation. 64

2.3.2

Federal Court Self Representation Service

Where an individual has a bankruptcy, employment law or discrimination matter in the Federal
Court or Federal Circuit Court, the self-represented litigant can access legal assistance from the
Self Representation Service which is run by Justice Connect in the Commonwealth Law Courts
Building. The Federal Court Self Representation Service is based on the QPILCH model.
However, this type of assistance is confined to those three subject areas. Similarly, at the Federal
Circuit Court there is a bankruptcy pilot service which provides financial counselling to
self-represented litigants in the Federal Circuit Court’s bankruptcy lists. The Consumer Action
Law Centre has advocated for more of this type of service in Victoria, noting that the evaluation of
the project was highly successful in assisting self-represented litigants in bankruptcy proceedings
and had led to an increase in the efficient resolution of those proceedings. 65

2.3.3

South Australia’s Self-Representation Service

A Self-Representation Service has also been established by JusticeNet in South Australia.
It provides free legal advice and legal task assistance to people who are representing themselves
in the Supreme Court and District Court of South Australia, and the Federal Court or Federal
Circuit Court of Australia (South Australia or Northern Territory).66

Narelle Bedford and Monica Taylor, ‘Model No More: Querulent Behaviour, Vexatious Litigants and the
Vexatious Proceedings Act 2005 (Qld)’ (2014) 24 Journal of Judicial Administration 46, 59.
63 Andrea de Smidt and Kate Dodgson, ‘Unbundling Our Way to Outcomes: QPILCH’s Self Representation
Service at QCAT, Two Years On’ (2012) 21 Journal of Judicial Administration 246, 253.
64 Meeting with Queensland Public Interest Law Clearing House, 18 April 2016.
65 Submission 53, Consumer Action Law Centre, 53.
66 JusticeNet, ‘Self-representation Service’, viewed 24 August 2016, http://www.justicenet.org.au/gethelp/self-representation-service.
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3.

Issues considered by the Review

This section outlines key issues arising from the Review’s consultations, submissions to the
Review and research. The Review's findings and recommendations are set out in section 4.

3.1 The experience of self-represented litigants
It is clear from the Review’s self-represented litigant survey results, and from submissions to the
Review, that self-representing in the justice system can be a challenging experience. More than
half of the survey’s respondents described their experience of self-representing as either ‘difficult’
or ‘very difficult’, even when they sought advice from registry staff, Victoria Legal Aid, or a
community legal centre. As one survey participant notes: ‘it’s extremely hard to be your own
solicitor when you have your emotions to deal with as well’.
The Peninsula Community Legal Centre reports that some self-represented litigants:
are unable to cope in practice, particularly in family law or family violence matters.
Self-represented litigants can present with badly drafted, emotionally charged documents, and
have trouble focusing on the issues the court deems important, as opposed to those that the
litigant wishes to focus on.67

The Centre for Innovative Justice submits that many self-represented litigants have a low level of
legal capability.68 Another commentator observes that some people will ‘give up’ because they are
unable to continue with the difficult task in front of them.69 VCAT states that some people manage
to self-represent effectively at VCAT,70 but Justice Connect submits that others have difficulty
protecting their own interests because of the complexity of their matter or because they face
language barriers, literacy issues, or some other disadvantage. 71
The Fitzroy Legal Service similarly comments that:
the disadvantage to a litigant in being self-represented can vary, both having regard to the
nature of the legal issue and the particular circumstances of the self-represented litigant.
Matters such as literacy, confidence, mental health, trauma and cultural barriers can all
contribute to a significantly unequal outcome before the courts.72

Some self-represented litigants do not understand what is happening when a lawyer or a judge
uses technical language or raises a legal point. Some judges will take the time to explain matters,
but they will not always be in a position to explain every point. Sometimes the other side’s legal
representatives will explain matters to a self-represented litigant, but they are not obligated to do
so (legal practitioners are also often wary of the potential ethical implications should they assist a
self-represented litigant when acting for an opposing party). Self-represented litigants will not be
able to participate fully in the proceedings if they have trouble understanding what is being said in
court.73
A number of submissions also note the potential for an unfair outcome when one party is
represented and the other is self-represented. For example the vast majority of applicants in the
Residential Tenancies List at VCAT are landlords, most of whom are represented by estate
agents or property managers experienced in appearing before VCAT.74 Similarly, where the
dispute concerns public housing, the Director of Housing will be represented. In most residential
tenancy matters, the tenant will be self-represented.
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Submission 36, Peninsula Community Legal Centre, 22.
Submission 15, Centre for Innovative Justice, 10.
69 Tania Sourdin and Nerida Wallace, ‘The Dilemmas Posed by Self-Represented Litigations: The Dark Side’
(2014) 24 Journal of Judicial Administration 61, 61.
70 Submission 63, Justice Connect, 47.
71 Submission 34, Victorian Civil and Administrative Tribunal, 17.
72 Submission 21, Fitzroy Legal Service, 22.
73 Submission 11, Environmental Justice Australia, 9.
74 Victorian Civil and Administrative Tribunal, Annual Report 2014–15 (2015); Residential Tenancies Act
Review, Discussion Paper 2016, 21.
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The Tenants Union of Victoria submits that the low attendance rate of tenants at VCAT might
indicate that many tenants are unaware that their matters have been listed because the landlord
has posted the hearing notice to a property that has already been vacated by the tenant. 75
Consumer Affairs Victoria notes that vulnerable or disadvantaged tenants can be less able to
effectively defend a case against them.76
Most self-represented litigants will be unfamiliar with the process and documents required to
prepare a matter for trial, which also places them at a disadvantage where the other side is
represented by experienced litigators. As one self-represented litigant survey participant noted,
‘it was a huge learning curve negotiating the lodging process, affidavits, etcetera’.
Self-representing against an experienced prosecutor in a criminal law matter can also be very
daunting.
In conducting this Review, departmental staff attended and observed proceedings in the
Magistrates’ Court at Melbourne, Morwell, Sunshine, Dandenong, and Shepparton. While there
were many instances of people being assisted by court staff, Victoria Legal Aid, Court Network
and other programs, there were also examples of:


a person subject to an intervention order who appeared not to understand the
proceedings, was unable to articulate his questions and appeared to be in need of an
interpreter;



legal jargon being used, for example, a young man who did not appear to understand the
request from a magistrate about whether he wanted an adjournment or to proceed with
his matter, rather than being asked if we wanted to go and get some advice;



one interpreter being used for both the applicant and the respondent in a family violence
matter;



an accused appearing via video-link from prison, but where the video-link was set up so
that the accused could not see the prosecutor;



a man due to have a Forensicare (Victorian Institute of Mental Health) assessment who
stated that he did not understand what this was, however no one explained it to him and
the discussion was largely between the magistrate and the police prosecutor, although
the man had initiated the proceedings that morning for another reason; and



a person distressed while looking for their case, which was listed for ‘Court 31’ at the
Melbourne Magistrates’ Court – this court room does not exist and is used as an internal
code when matters have not been assigned a room yet.

3.2 Impacts on the court system
As well as increasing the risk of an unfair outcome, self-representation can also compromise the
efficient operation of the legal system. With the exception of VCAT, court processes have been
established with represented litigants in mind; 77 self-represented litigants therefore can present
administrative and resourcing difficulties for the courts. As Chief Justice Gleeson, formerly of the
High Court of Australia remarks:
What is not so well understood outside the court system and the legal profession is the cost to
the system, and the community, in terms of disruption and delay, of the unrepresented litigant.
If the work which the courts routinely leave to be done by lawyers is left in the hands of the
litigants themselves, in most cases the work will either not be done at all, or it will be done
slowly, wastefully, and ineffectively. If the judge or magistrate intervenes then his or her
impartiality is likely to be compromised, and the time of the court will be occupied in activities
which would ordinarily be unnecessary. The result is often confusion and delay in the instant
case, with consequences for other litigants waiting their turn in overburdened court lists. 78
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Submission 52, Tenants Union of Victoria, 11.
Residential Tenancies Act Review, Discussion Paper 2016, 8, 21.
77 Submission 34, Victorian Civil and Administrative Tribunal, 12.
78 Chief Justice Murray Gleeson, ‘The State of the Judicature’ Australian Legal Convention
(10 October 1999) [speech].
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The Peninsula Community Legal Centre similarly submits that:
self-represented litigants can put further strain on over-worked courts and tribunals as it takes
additional time for courts to deal with self-represented litigants, ensuring that the party
understands the process and the consequences of the choices they make … Without legal
representation, it can also be difficult to negotiate with opposing parties and resolve the matter
before a hearing, increasing pressure on the system.79

Self-represented litigants will often require a great deal of assistance from registry staff, 80 and
phone enquiries from self-represented litigants are much more frequent and take longer than
enquiries from lawyers.81 A small number of self-represented litigants go on to become vexatious
litigants who abuse the court process and generate disproportionate costs for the Courts and
other parties to the litigation by habitually and persistently filing nuisance claims.82
Matters involving self-represented litigants also tend to take longer to resolve and create costs
and delays for other parties.83 Anecdotally, legal practitioners advise that it is more costly and
demanding for them to act for a party in a matter against a self-represented litigant, because of
the additional time spent on the matter and the additional effort spent on ensuring that the
self-represented litigant understands the proceedings. Members of the Supreme Court’s Self
Represented Litigant Committee reported that matters involving self-represented litigants tend to
take longer both in and out of the court room, as judges and their associates spend a great deal
of time in chambers corresponding with self-represented litigants. Sometimes, even after the
matter is finally determined, self-represented litigants will continue to contact judges’ chambers or
file further material.84

3.3 The role of the parties
In an adversarial system there is an expectation that parties will negotiate with each other,
through their lawyers, to progress the matter towards settlement or a trial, often with minimal
intervention from the court. The Courts have an obligation to assist self-represented litigants as
part of their duty to ensure a fair trial, 85 however judges must remain impartial and cannot be
expected to provide legal advice to a self-represented litigant.
Some self-represented litigants have an expectation that a magistrate or judge will actively
investigate their matter and are disappointed to discover that it is the responsibility of the parties
to present their case and evidence. Many legal matters are complex and require an in-depth
understanding of the relevant law and procedure that self-represented litigants are not likely to
have. In criminal matters, for example, it can be difficult for self-represented litigants to
understand the nature of the charges, the options available for making a plea and any mitigating
circumstances that can be raised at sentencing – all areas that can have direct impacts on the
outcome of a case and with which lawyers can provide expert advice and assistance.
79

Submission 36, Peninsula Community Legal Centre, 22.
Catherine Caruana, ‘Meeting the needs of self-represented litigants in family law matters’ (2002) 62
Family Matters 38, 39; Jim Hilbert, ‘Educational Workshops on Settlement and Dispute Resolution: Another
Tool for Self-represented Litigants in Family Court’ (2009) 43 Family Law Quarterly 545, 549; Chad Silver,
‘Aiding the Plight of Self-Represented Litigants: Admission to the Magistrates, Court’ (2013) 20 (1) Murdoch
University Law Review 22, 24; Productivity Commission, Access to Justice Arrangements: Inquiry Report
(2014), 498.
81 Justice Margaret McMurdo, ‘The self-represented litigant in the Court of Appeal, Supreme Court of
Queensland’ (2014) 24 Journal of Judicial Administration 13, 14.
82 Rabeea Assy ‘Revisiting the Right to Self-representation’ (2011) 30 Civil Justice Quarterly 267, 282.
As an example of a case featuring a self-represented litigant that created significant workload for the courts,
the matter of Slaveski v State of Victoria and others [2010] VSC 97 ran for 115 days in the Supreme Court,
and subsequently led to multiple trial and appellate processes, including contempt proceedings against the
plaintiff.
83 Elizabeth Richardson, Tania Sourdin, and Nerida Wallace, Self-Represented Litigants: Literature Review,
(Australian Centre for Court and Justice System Innovation, 2012) 13.
84 Justice Margaret McMurdo, ‘The Self-Represented Litigant in the Court of Appeal, Supreme Court of
Queensland’ (2014) 24 Journal of Judicial Administration 13, 16.
85 R v White; R v Piggin (2003) 7 VR 442; Tomasevic v Travaglini (2007) 17 VR 100; Russell v Yarra Ranges
Shire Council [2009] VSC 486; McWhinney v Melbourne Health [2011] VSCA 22; Pamamull v Albrizzi
(Sales) Pty Ltd [2011] VSCA 260 (29 October 2009); Hoe v Manningham City Council [2011] VSC 37
(22 February 2011).
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The Coroners Court told the Review that when people are grieving and in shock over the death of
a loved one, they can have great difficulty exercising their rights without legal assistance.
The Coroners Court identified three key areas where there are unmet legal needs: 86


representation of families in contested autopsy applications;



representation of witnesses when privilege against self-incrimination issues arise; and



representation of families at inquests.

Coroners Court of Victoria
Upon the admission of a body to the Coroners Court, the Coroner may make an order under
the Coroners Act 2008 (Vic) that an autopsy be conducted.87 Within 48 hours, the family of a
deceased person may request that the Coroner reconsider any such order, 88 and, if the order
is upheld, the family will have a further 48 hours to make an application for appeal to the
Supreme Court.89 Challenges to autopsy orders are relatively infrequent, occurring three or
four times per year,90 but the decision is required at a time when the family of a deceased is in
a state of shock and intense grief. Family members might not understand that they have a right
to challenge an order, or where to go to find information about the process; they might not
have the means to engage a lawyer. The Coroners Court tries to assist families to find legal
assistance in the tight timeframes if they seek to appeal to the Supreme Court, but relying on
the Coroners Court to find a pro bono lawyer, without an established system, is not ideal.
The community need for assistance is broader than those families who become formal litigants
in a coronial process; it extends to many bereaved families who want to participate in or
understand the process. For example, Rosie Batty was originally without legal assistance for
the inquest into the death of her son, Luke Batty, until pro bono assistance was offered by
Shine Lawyers and members of the Victorian Bar.91 Another example was an inquest into the
death of a four-year old boy with autism, in which there was Counsel Assisting the Coroner,
and three other government-funded lawyers representing various government departments
and agencies. The parents of the deceased boy were without legal assistance. 92
In 2013, the Federation of Community Legal Centres published a report on the need for
coronial reform in Australia. It notes that families who wish to participate in coronial
investigations and inquests in relation to the death of their loved one often experience the
coronial process as traumatic, mystifying, frustrating, and disempowering. 93 The Federation
also notes that there can be conflicts of interest if families rely on the Coroner’s assistant or the
police for legal information about the coronial process, 94 and recommends that legal
assistance providers be funded sufficiently to enable all families to obtain advice and
representation for investigations and inquests. It recommends that a specific pool of funds be
made available to enable community legal centres to provide legal representation for families
at inquests. 95
One of the respondents to the pro bono survey, discussed in Chapter 7 Pro bono legal
assistance, comments that they would ‘like to see a partnership with a community legal centre
where a duty lawyer could be available when inquests are held to provide advice to
unrepresented parties such as deceased’s families’. Some community legal centres
occasionally provide this type of assistance, but it is not widespread. 96
86

Meeting with the Coroners Court, 17 March 2016.
Coroners Act 2008 (Vic) section 25.
88 Coroners Act 2008 (Vic) section 36.
89 Coroners Act 2008 (Vic) section 79.
90 Meeting with the Coroners Court, 17 March 2016.
91 Coroners Court of Victoria, Finding – Inquest into the Death of Luke Geoffrey Batty (28 September 2015).
92 Coroners Court of Victoria, Finding – Inquest into the Death of Christian Jay Sherwood Peck
(30 October 2015).
93 Federation of Community Legal Centres, Saving Lives by Joining Up Justice: Why Australia Needs
Coronial Reform and How to Achieve it (2013), 7.
94 As above, 52.
95 As above, 10, Recommendation 9.
96 Meeting with the Coroners Court, 17 March 2016.
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3.4 The role of judicial and quasi-judicial officers
The functions of judicial officers, including judges and magistrates, and quasi-judicial officers such
as tribunal members and registrars, may extend beyond their traditional role when responding to
self-represented litigants who come before the court:
When dealing with self-represented litigants, judicial officers may be required to spend more
time conducting a hearing and may face more uncertainty as well as differing and often higher
levels of judicial involvement and commitment.97

Professor Tania Sourdin and Nerida Wallace report that:
judicial interactions that take place with respect and dignity affect litigants in that they may be
more likely to perceive the court as ‘legitimate’ and more likely to consider that the goals
expressed by the court are also their own.98

Some judicial officers have more experience dealing with self-represented litigants than others
and a self-represented litigant’s experience of the courtroom may differ considerably depending
on which judicial officer hears their matter. Some judges or magistrates are prepared to explain
proceedings to self-represented litigants in some detail, whereas others feel more constrained by
their duty to remain impartial.99
Sourdin and Wallace argue that judges might need to depart from the role of ‘impartial arbiters’
when dealing with self-represented litigants:
Recent discussion relating to this topic suggests that when a judge deals with a
self-represented litigant they may need to apply ‘substantive impartiality’, i.e. adjudicators
need to engage with self-represented litigants and ensure that they are informed about their
rights, procedural options and the possible detriment that they may face.100

The Productivity Commission concludes that more training for judges and court staff, including
clearer guidance on how they can help self-represented litigants, would be of assistance to
self-represented litigants.101 The Judicial College of Victoria runs various training programs
throughout the year for judicial and quasi-judicial officers on working with self-represented
litigants.
There are two types of training in this area: law-based and skills-based training. The law-based
program focuses on the extent to which a judicial or quasi-judicial officer is expected to assist a
self-represented litigant in order to ensure a fair trial. The skills-based program uses a moot court
and professional actors to simulate the court experience for a self-represented litigant.102 VCAT
members currently avail themselves of this training, as do many judicial officers of other
jurisdictions, although it is voluntary. It is also common for judicial conferences and programs to
feature sessions and papers on self-represented litigants, and in 2014 the Australian Institute of
Judicial Administration ran a conference titled Assisting Unrepresented Litigants: A Challenge for
Courts and Tribunals.103

Tania Sourdin and Nerida Wallace, ‘The Dilemmas Posed by Self-Represented Litigations: The Dark Side’
(2014) 24 Journal of Judicial Administration 61, 67.
98 As above; see also Tom Tyler and Yuen Huo, Trust in the Law: Encouraging Public Cooperation with the
Police and Courts (Russell Sage Foundation, 2002), 178.
99 Tom Tyler and Yuen Huo, Trust in the Law: Encouraging Public Cooperation with the Police and Courts
(Russell Sage Foundation, 2002), 286.
100 Tania Sourdin and Nerida Wallace, ‘The Dilemmas Posed by Self-Represented Litigations: The Dark
Side’ (2014) 24 Journal of Judicial Administration 61, 67.
101 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 487.
102 Meeting with the Judicial College of Victoria, 16 June 2016.
103 Australian Institute of Judicial Administration, Assisting Unrepresented Litigants: A Challenge for Courts
and Tribunals Conference (15–17 April 2014) [conference schedule].
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3.5 Law students
In Victoria, a number of programs staffed by law students provide legal assistance to people with
legal needs, including self-represented litigants, for example:


Monash Law students at VCAT’s Self Help Centre pilot;



law students from several universities at Job Watch;



Monash Law students appearing at Dandenong Magistrates’ Court under the supervision
of Springvale Monash Community Legal Service;



RMIT University students volunteering in the Centre for Innovative Justice’s new MultiDisciplinary Practice, which offers a range of services to the most disadvantaged and
marginalised members of the community;



Victoria University students providing advice at Melbourne, Sunshine, and Werribee
Magistrates’ Courts under the supervision of Victoria Legal Aid; and



law students at the Wodonga Magistrates’ Court providing assistance under the
supervision of Hume Riverina Community Legal Service.

VCAT’s submission to the Review explains that law students help ‘fill the gap’ in assistance for
people who are ineligible for legal assistance. 104 The advantages of using law students include
that they are usually acting in a volunteer capacity and are therefore inexpensive; they can assist
with time-intensive tasks such as filling in forms and explaining court orders, which relieves the
pressure on registry staff and legal assistance lawyers; and they can provide an effective triage
point, making referrals to Victoria Legal Aid, community legal centres or Court Network as
appropriate.
Legal assistance programs staffed by law students are popular in the USA. In New York State,
11 of the 14 law schools require law students to complete a minimum number of pro bono hours
in order to graduate.105 Chapter 7 Pro bono legal assistance considers the role of law students in
providing pro bono assistance in more detail.
The Review received positive feedback about the effectiveness of student programs from court
staff and judicial officers. VCAT submits that it wishes to continue its partnership with Monash
University and transition the current Self Help Centre pilot to a permanent component of VCAT’s
suite of support services for self-represented litigants.106
However, the Review was also advised that student programs have limitations. Several
submissions caution against utilising law students in this way, pointing out that the law students
have limited legal experience, they are not qualified to provide legal advice, they require extensive
supervision and training, and the level of supervision required is an inefficient use of court,
tribunal, and community legal centre resources. 107 Training law students to a point where they can
provide advice is a time-consuming process, and the student might only be available to volunteer
for the duration of the semester or the academic year. While student volunteer programs provide
a range of benefits, they do not represent the most efficient way of assisting self-represented
litigants.
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Submission 34, Victorian Civil and Administrative Tribunal, 16.
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106 Submission 34, Victorian Civil and Administrative Tribunal, 20.
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3.6 Case management
The County Court of Victoria and the Supreme Court of Queensland currently actively case
manage self-represented litigants who come before these courts. In other courts in Victoria,
the degree of case management offered to self-represented litigants varies.
There is evidence to suggest that appropriately adapted case management can assist the Courts
to respond to the challenges presented and faced by self-represented litigants.108 The Productivity
Commission finds that using active case management approaches is one way to assist
self-represented litigants to move through the stages of litigation.
The Productivity Commission recommends that:
To assist litigants, including the self-represented, to clearly understand how to bring their case,
courts and tribunals should take action to:


Draft all court and tribunal forms in plain language;



Ensure that court and tribunal staff assist self-represented litigants to understand all
time critical events in their case, and examine the potential benefits of technologies
such as personalised computer generated timelines;



Assess whether their case management practices could be modified to make
self-representation easier, and implement changes where cost effective to do so. 109

3.7 Alternative Dispute Resolution
In the Supreme Court, the Victorian Bar frequently provides pro bono assistance for
self-represented litigants in mediation, thereby giving the court the option of referring some
affected matters to mediation.
Similarly, VCAT routinely offers mediation services to self-represented litigants (if a member
decides the matter should be referred to mediation). However, some courts list matters involving
self-represented litigants for hearing at a relatively early stage, without providing self-represented
litigants the option of attending mediation. Thirty-seven per cent of the respondents to the
Review’s self-represented litigant survey report that their dispute went straight to hearing without
participating in alternative dispute resolution.
Civil litigation experts Professor Tania Sourdin and Nerida Wallace recommend that all parties be
given the opportunity to be involved in alternative dispute resolution processes, because even
where a matter does not settle at mediation, it can assist to identify issues and facilitate case
management.110 They state that:
although many matters involving self-represented litigants are resolved prior to hearing, it is
not known how many settle with the assistance of an alternative dispute resolution process
and whether cases involving self-represented litigants may settle later because alternative
dispute resolution is not always available for this cohort. In some courts and tribunals,
self-represented litigants are specifically excluded from alternative dispute resolution
programs.111

Some courts consider mediation to be inappropriate where one party is a self-represented litigant,
due to concerns that self-represented litigants are at a disadvantage in mediation and
self-represented litigants may have difficulty understanding the implications of a settlement
agreement.112

Iain McCowie, ‘Self-Represented Parties and Court Rules in the Queensland Courts’ (2014) 24 Journal of
Judicial Administration 18; Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014),
505.
109 Productivity Commission, Access to Justice Arrangements: Inquiry Report (2014), 506.
110 Tania Sourdin and Nerida Wallace, ‘The Dilemmas Posed by Self-Represented Litigations: The Dark
Side’ (2014) 24 Journal of Judicial Administration 61, 70.
111 As above.
112 As above, 61, 68.
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3.8 Accessibility of technology and information
Technology presents a range of options for courts to improve service provision. Many
jurisdictions, in particular in the USA, are looking to technology to assist self-represented litigants.
Some courts are introducing interactive court forms and live chat forums. Websites and
smartphone applications can provide greater access to legal and procedural information. 113
As discussed in Chapter 5 VCAT small civil claims, online civil dispute resolution will play an
increasingly important role in the justice system of the future.
A number of Victorian courts are currently upgrading their information technology systems and
online resources within their existing resources. For example, VCAT has recently introduced
online application forms, the Magistrates’ Court has produced a series of online videos on family
violence and intervention orders in plain-language, and the County and Supreme Courts have
introduced e-filing of court documents and online payment of court fees. The Children’s,
Magistrates’ and County Courts have recently been allocated funds to allow them to plan for new
integrated court case management systems.114
One person suggested that the Magistrates’ Court could assist self-represented litigants by
developing a smartphone application that contains basic information about listings and
procedures at the court. Such an application might allow the parties to seek an adjournment
online, instead of having to make an appearance to request an administrative adjournment.115
QPILCH’s Self Representation Service at the Federal Court in Brisbane notes that since the Court
had transitioned to an electronic filing model for all document lodgement, the service received
fewer self-represented litigant ‘drop-ins’ and referrals. Previously, self-represented litigants would
come to the registry to file their documents in person.
Some submissions express concern that moving court services online could create further
barriers for self-represented litigants,116 especially for those who do not have access to the
internet, live in rural areas, have low levels of literacy, or cannot read English well. For some
self-represented litigants, direct contact with court staff and services is very important, as it
presents an opportunity for staff to identify and support the needs of the self-represented
litigant.117
As WEstjustice points out:
vulnerable groups require different approaches and more support than a website referral or a
publication which they may not understand. The value of face-to-face contact cannot be
understated. It enables us to build relationships and empower individuals through knowledge.
It also means we can connect to people who do not have access to telephones and the
internet, but also for people who have low literacy, poor English skills or are unfamiliar with
new technology.118

More optimistically, the Review also heard that where online services are rolled out, face-to-face
services typically remain in place and, in fact, become more useful to self-represented litigants
because staff have more time to deal with more complex matters.
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Julie Grainger, Litigants in Person in the Civil Justice System: learning from NZ, the US and the UK
(The Winston Churchill Memorial Trust of Australia, 2012), 17.
114 Department of Treasury and Finance (Victoria), Victorian Budget 2016–17: Budget Paper No 3 – Service
Delivery, 114.
115 Stakeholder meeting, 14 December 2015.
116 See, for example, Submission 36, Peninsula Community Legal Centre, 22; Submission 83, Magistrates’
Court of Victoria, 19.
117 Submission 83, Magistrates’ Court of Victoria, 19.
118 Submission 12, WEstjustice, 10.
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The capacity of self-represented litigants to understand information, even when they can readily
access it, is also an issue. The Review notes that the County Court’s webpage contains a
comprehensive 64-page guide to self-representing at the Court, however, the language used is
technical and is likely to be beyond the capacity of some self-represented litigants to understand.
For example, under the section ‘commencing a proceeding at court’ the guide offers the following
advice:
A civil proceeding is commenced by the plaintiff filing either a writ or originating motion
(‘originating process’), a request to enter a list which will determine which List (‘Commercial’ or
‘Damages and Compensation’) and which List Division will govern the further steps in the case
together with two certifications.
The r 4.04 sets out when a writ is required to initiate process and r 4.05 sets out when an
originating motion is required.119

The Review acknowledges that there is a tension between providing information in plain-language
and ensuring that it is legally accurate. The availability and quality of legal information is
discussed further in Chapter 2 Accessible information about legal issues and services.

3.9 Culturally and linguistically diverse litigants
Victoria is a multicultural society and therefore many people appearing in Victorian Courts are
culturally and linguistically diverse. Some litigants have limited comprehension of English. As the
Judicial Council on Cultural Diversity120 notes, diversity ‘presents systemic challenges, particularly
in relation to issues of access to justice. The Australian legal system was designed at a time when
the population it served was more homogenous than it is today’. 121
There is some evidence to suggest that self-represented litigants are more likely to be from
culturally and linguistically diverse backgrounds,122 and that they are more likely than others to
face some form of disadvantage such as limited English, low income, lack of education, disability,
or family violence.123 There are also self-represented litigants who have non-functional literacy,
that is, they have difficulty accessing most day to day written information.124
The Law Institute of Victoria submits that there is a lack of comprehensive Easy English
documents available to describe court processes and legal rights. 125 Easy English documents can
assist people with low levels of literacy, cognitive impairments and intellectual disabilities to
navigate the system.126 Victoria Police has recognised the need for very clear information for
people with low levels of literacy, and has commissioned the productions of an Easy English
guide to reporting a crime.127 Easy English uses a mix of pictures and everyday words in a format
that is intended to be intelligible to people with low levels of literacy. The use of Easy English is
discussed further in Chapter 2 Accessible information about legal issues and services.
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County Court of Victoria, A Guide for Self-Represented Litigants in the Civil Jurisdiction of the County
Court (2014), 15.
120 The Judicial Council on Cultural Diversity was established in 2014 to develop a framework to support
procedural fairness and equality of treatment for court users regardless of their race, colour, religion, or
national or ethnic origin: Judicial Council on Cultural Diversity, ‘Who we are’, viewed 20 June 2016,
http://jccd.org.au/about-us/who-we-are/.
121 Judicial Council on Cultural Diversity, The Path to Justice: Migrant and Refugee Women’s Experience of
the Courts (2016), 6.
122 Submission 75, Victorian Multicultural Commission, 21; Julie Grainger, Litigants in Person in the Civil
Justice System – learning from NZ, the US and the UK (The Winston Churchill Memorial Trust of Australia,
2012), 4.
123 Submission 36, Peninsula Community Legal Centre, 22; Catherine Caruana, ‘Meeting the Needs of
Self-Represented Litigants in Family Law Matters’ (2002) 62 Family Matters 38, 40.
124 Submission 38, Access Easy English, 3.
125 Submission 59, Law Institute of Victoria, 148.
126 As above, 104.
127 See: Victorian Equal Opportunity and Human Rights Commission, Reporting Crime: Your Rights –
Easy English (2015).
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Community consultation by the Judicial Council on Cultural Diversity notes ‘serious concern[s]
about the provision of interpreters in courts across Australia’. Major concerns include:


Lack of clarity about who is responsible for engaging an interpreter;



Failure to assess the need for an interpreter, or incorrectly assessing need;



The skill of interpreters being engaged;



Lack of awareness amongst judicial officers and lawyers about how to work with
interpreters; and



Unethical and poor professional conduct by interpreters.128

Consistent with the issues identified by the Judicial Council on Cultural Diversity, the Review
observes that the availability of interpreters and legal information in languages other than English
is variable across court registries and lists. The need for interpreters in Victorian Courts is likely to
grow as Victoria continues to attract new arrivals, and receives around 30 to 32 per cent of
Australia’s humanitarian refugee intake.129 At the Magistrates’ Court, interpreters are available in
criminal and family violence matters, however the supply of interpreters can be insufficient to
meet demand, and there is considerable variation in the quality of interpreters. 130
In the County Court, interpreters are provided for criminal matters, but the parties are required to
arrange their own interpreters for civil matters. The Children’s Court provides interpreters in all
matters that require an interpreter, at no cost to the parties.
As a result of funding from the Department of Health and Human Services, Court Network
volunteers can access a telephone interpreter service at Heidelberg, Broadmeadows, Sunshine
and Melbourne Magistrates’ Courts, however, Court Network cannot access these services at
other courts.131
Not all Magistrates’ Court locations are equipped with multi-lingual signage, and most court forms,
orders and other information provided to parties are only available in English. 132 Court orders tend
to be written in a formal, legalistic style and can be difficult to understand even for people who
speak English as a first language.
In June 2016, the Judicial Council on Cultural Diversity published a consultation paper seeking
feedback on proposed national standards for working with interpreters in courts and tribunals,
including ‘minimum’ and ‘optimal’ standards for courts, judicial officers, interpreters, and legal
practitioners. The proposed minimum standards for courts cover a range of topics, including:


providing information about the availability of interpreters to the public; 133



training judicial officers and court staff to assess the need for, and work with
interpreters;134 and



dedicated budget allocations for interpreting services. 135

In its submission to this Review, the Victorian Multicultural Commission suggests courts should
collect data on the demographic characteristics of self-represented litigants to assist in designing
services for this cohort.136

Judicial Council on Cultural Diversity, The Path to Justice: Migrant and Refugee Women’s Experience of
the Courts (2016), 7.
129 Meeting with the Office of Multicultural Affairs and Citizenship, 27 June 2016.
130 See also State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol III,
Parl Paper No 132 (2014–16), 139.
131 Meeting with Court Network, 26 February 2016.
132 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol III,
Parl Paper No 132 (2014–16), 139.
133 Judicial Council on Cultural Diversity, Australian National Standards for Working with Interpreters in
Courts and Tribunals: Public Consultation Draft – June 2016 (2016), 12 (Minimum Standard 4).
134 As above, (Minimum Standard 5).
135 As above, (Minimum Standard 6).
136 Submission 75, Victorian Multicultural Commission, 5.
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The Courts are aware of the issues regarding the quality and availability of interpreters.
The Supreme Court recognises that there is further work to be done in supporting people from
culturally and linguistically diverse backgrounds in the justice system. Court Services Victoria
recently established a panel of approved interpreters for use in the Magistrates’ Court, the
Children’s Court, and VCAT. The new panel arrangement is intended to ensure that the quality
and supply of interpreters is more consistent. The panel arrangement has also set minimum
standards for interpreters, including that they have obtained level three of the National
Accreditation Authority for Translators and Interpreters accreditation.
The Victorian Government has recently announced an independent review of its interpreters and
translators across all Victorian Government departments, agencies, and relevant bodies.
This review will report in December 2016 and is looking at the current state of the interpreter
services sector, including demand, quality, supply side issues, (especially in the health, education
and justice systems) anticipated gaps, cost efficiency and effectiveness, and procurement
processes.137 The review will report to the Minister for Multicultural Affairs in December 2016.
In recent years, the Victorian Government has made a concerted effort to build capacity in
language services through the RMIT University Interpreter Scholarship Program, which provides
scholarships in languages where there is an identified need for more interpreters. This program
has been greatly expanded over the last two years to increase the number of qualified
interpreters. In 2015, 133 scholarships were awarded in languages including Italian, Greek,
Turkish, Vietnamese, Tamil and Burmese.138

3.10 The use of support people
While some judges express concern about the role of lay advocates, usually referred to as
‘McKenzie friends’,139 there are cases when a self-represented litigant would feel more
comfortable facing court with the assistance of a support person, who is not an advocate.
In their submissions, the Law Institute of Victoria and Justice Connect call for legal recognition of
support persons for people with disability. 140 Similarly, VCAT reports that sometimes a person
participating in a proceeding wishes to have the support and assistance of another person.
Section 63 of the Victorian Civil and Administrative Tribunal Act allows a party to be assisted in a
proceeding by an interpreter or ‘another person necessary or desirable to make the proceedings
intelligible to a party’. Section 63 contemplates assistance by either a qualified interpreter or by a
support person, who is usually a friend or relative of the individual. In its submission, VCAT states
that clarifying that people who are not interpreters but who have relevant language or cultural
knowledge may act as a support person would provide scope to reduce cultural barriers to
justice.141
In discussions with representatives of VCAT, it was suggested that section 63 could more
explicitly recognise that a support person is often not a qualified interpreter and has a distinct role
in supporting a self-represented litigant. For example, a self-represented litigant might be
proficient in the English language, but might need a support person because they are
uncomfortable with the court setting or are culturally inhibited in appearing alone. Aboriginal
Housing Victoria notes that many Aboriginal people fear the power of the courts; approaches that
reinforce the authority of respected Elders, such as allowing an Elder to participate in the hearing,
have proven effective in justice settings such as the Koori Courts. 142
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3.11 A Self Representation Service in Victoria
The Productivity Commission has recommended that states adopt a Self Representation Service
for self-represented litigants, based on the Queensland model run by QPILCH (discussed in
section 2.3.1).143 The model has been described as an effective and efficient means of responding
to the complex and variable needs of self-represented litigants.144
The Review attended and observed the operation of the QPILCH Self Representation Service at
the Queensland Civil and Administrative Tribunal. The QPILCH Self Representation Service
assisted self-represented litigants to arrange their documents into a format acceptable to the
Tribunal and helped them to resist strikeout applications. Legal advice was provided to vulnerable
self-represented litigants who had matters with a high degree of legal complexity, including
contested guardianship applications, administrative reviews of government decisions and
discrimination matters. A senior member from the Queensland Civil and Administrative Tribunal
explained that where a self-represented litigant appears before her and appears to be in need of
legal advice, she will stand the matter down and refer the self-represented litigant to the QPILCH
Self Representation Service, which is located within the same building as the Tribunal.
One self-represented litigant survey participant states that the service:
allowed me to get advice, go home and do what they instructed me to do, come back and
have the work checked, correct and improve my case – I went to court with more emotional
strength and even the Judge admired my efforts.

A cost–benefit evaluation of the QPILCH Self Representation Service in the Federal Court shows
that for every dollar invested in the service, the Court saved $2.10. 145 These savings include
estimates for numbers of matters diverted away from the Court, fewer appearances required in
matters not diverted, and fewer appearances by self-represented litigants at the registry.
The analysis does not take into account the cost savings to self-represented litigants or to the
other party to the litigation. There is a suggestion that the QPILCH Self Representation Service
has led to a decline in the number of self-represented litigants in civil matters in Queensland. 146
The adoption of the QPILCH Self Representation Service model in Victoria is supported by a
number of stakeholders, including the Centre for Innovative Justice, the Supreme Court, the Law
Institute of Victoria, Justice Connect, and VCAT.147 A similar service has already been introduced
across the federal court system, including at the Melbourne registry, and is managed by Justice
Connect.

4.

Findings

While there are only limited data on the number of self-represented litigants in the court system,
the experience of the courts shows that the number of self-represented litigants is significant and
growing. The Review observes that there are large numbers of self-represented litigants
presenting at court, in particular in the Magistrates’ Court. Victoria Legal Aid and community legal
centres report that they are not able to meet the demand for their services. 148 And, as noted
above, at VCAT most litigants are not legally represented.
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It is incumbent on government to ensure that people can gain access to justice, even when they
cannot afford a lawyer. Several submissions point out that the best way to assist self-represented
litigants would be to provide them with a legal representative. 149 As Justice Connect aptly states in
its submission, access to ‘legal assistance for self-represented litigants is crucial to access to
justice for people experiencing disadvantage and to the administration of justice’.150 The Review
does not disagree with this proposition. The provision and distribution of legal assistance in
Victoria is discussed in Chapter 6 Legal assistance for those most in need and Chapter 7
Pro bono legal assistance.
However, this chapter works from the assumption that, whether through choice or necessity,
some litigants will not have the benefit of comprehensive legal representation. The Review’s
findings reflect the need to improve the experience of self-represented litigants in the courts and
VCAT where they present in these circumstances.
For those people who are unable or unwilling to access legal representation, self-representing
can be a challenging experience. The nature of the difficulties faced by self-represented litigants
varies depending on the complexity of the legal issue, the jurisdiction and the personal
circumstances of the self-represented litigant.151 Ensuring that self-represented litigants are able
to articulate their rights and to receive a fair hearing requires that the applicable court and VCAT
processes are as accessible and easy to use as possible.
It is clear that the courts, VCAT and community legal centres are aware of the difficulties facing
self-represented litigants and have made efforts to better assist self-represented litigants.
For example, some courts actively case manage self-represented litigants, some courts use
modified alternative dispute resolution procedures, and some courts offer special training for court
staff and judicial officers. However, the response to self-represented litigants has largely been
ad hoc and reactive across the system. A more strategic approach is required.
The Review recommends that the courts and VCAT consider whether they are sufficiently
prepared to receive and work with self-represented litigants. The courts and VCAT, with the
involvement of Court Services Victoria, should consider establishing a regular consultative forum
on self-represented litigants that would allow the jurisdictions to co-ordinate their approaches to
self-represented litigants and share ideas and information.
The Review further recommends that a Self Representation Service, based on the QPILCH
model, be introduced in Victoria for self-represented litigants with matters at VCAT and in the
County and Supreme Courts. For the reasons articulated below, the Review does not recommend
the introduction of a Self Representation Service at the Magistrates’ Court.
The Review notes the connection between the Term of Reference considered in this chapter and
other Terms of Reference for this Review, in particular the Terms of Reference about the
operation of the Civil Claims List at VCAT, the provision and availability of legal information and
pro bono services, the availability of alternative dispute resolution, and legal assistance funding.
It is anticipated that improvements and innovations in other areas of the justice system will also
assist self-represented litigants. For example, if a cost effective online dispute resolution
mechanism becomes available for small civil claims, represented parties and self-represented
litigants will benefit alike.
Similarly, recommendations in this chapter will benefit not just self-represented litigants, but the
justice system as a whole. For example, if courts improve their websites so that information is
clearer and easier to find for self-represented litigants, all court users will benefit, with flow-on
efficiencies for the court system.
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4.1 Responding to the needs and demands of self-represented
litigants
The courts and VCAT recognise that the number of self-represented litigants is growing, and have
adopted a number of different measures to respond to the needs of such litigants, and the
demands that they place on the system of justice. However, having considered those measures,
the Review has reached the conclusion that more could, and should, be done, so that all courts
and tribunals are sufficiently able to support these litigants and cope with the particular demands
created by them. Historically the approach of each jurisdiction appears to have been developed
largely in isolation, without adequate consideration of what systemic issues need attention. There
is also, in most if not all jurisdictions, potential for a more comprehensive strategy to respond to
the needs and demands of self-represented litigants.
How a more comprehensive approach is achieved is a matter for the courts, and VCAT. A logical
starting point would be for each jurisdiction to review its current response to self-represented
litigants by reference to key objectives (the Review understands that there are already some
instances of ongoing assessment within jurisdictions, including a self-represented litigants
committee established by the Supreme Court and chaired by a Supreme Court judge). As part of
this process, each jurisdiction could consider effective approaches that other courts and tribunals
have adopted, in Victoria, in other Australian jurisdictions, and overseas, to identify practices that
work well.
The Courts could take a collaborative approach, sharing their experiences and learning from each
other. The Review has seen that there is inconsistency within and between jurisdictions as to how
they cater for self-represented litigants. There are some parts of the court system that are better
prepared to work with self-represented litigants than others. Those parts that are working well with
self-represented litigants should share their experiences more broadly through an
inter-jurisdictional forum.
VCAT Senior Member Julie Grainger has conducted extensive research into self-represented
litigants in Australia and abroad, and recommends that all courts should develop and implement a
strategic plan for dealing with self-represented litigants.152 Senior Member Grainger recommends
that the strategic plan should identify the needs of the court or tribunal’s self-represented litigants,
set out how the court or tribunal is currently meeting those needs, and how the court or tribunal
could better meet them.153 Following this recommendation, VCAT adopted its Litigant in Person
Management Plan in 2012.
In conducting a review and potentially adopting a strategic plan for dealing with self-represented
litigants, the following objectives would desirably be considered:


training of judicial officers;



training of court staff;



active case management of self-represented litigants;



access to mediation for self-represented litigants;



appropriate use of technology to assist self-represented litigants;



appropriate use of interpreters and spaces that are friendlier for culturally and
linguistically diverse litigants; and



better use of ‘support people’ to assist self-represented litigants.

Julie Grainger, Litigants in Person in the Civil Justice System – learning from NZ, the US and the UK
(The Winston Churchill Memorial Trust of Australia, 2012), 25.
153 As above.
152
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4.1.1

Judicial education

The Courts have an obligation to provide a fair hearing to all parties and that obligation becomes
even more important when the parties are self-represented. The conduct of judicial officers,
quasi-judicial officers and court staff has a great influence on a self-represented litigant’s
perception of the justice system.
The Judicial College of Victoria currently offers training modules to judicial officers and VCAT
members on a voluntary basis. Subject to the views of the courts, specialised education for
judicial officers and VCAT members on working with self-represented litigants could become a
standard feature of their professional development. Proactive case management techniques for
matters involving self-represented litigants could also be part of such education.

4.1.2

Alternative dispute resolution

Policies on mediation for self-represented litigants also need consideration. Many
self-represented litigants will benefit from mediation, as it provides an opportunity to narrow the
issues in dispute and to ventilate the issues without being constrained by the rules of evidence.
Where the Courts are encouraging self-represented litigants to mediate, they should consider
whether judicial officers or VCAT members and/or their staff can be made available for matters
with self-represented litigants, recognising that many self-represented litigants will not be able to
afford private mediation. Appropriate and useful materials should be available to self-represented
litigants to help them understand the mediation process.154

4.1.3

Appropriate use of technology

In Chapter 1 Understanding legal needs and Chapter 5 VCAT small civil claims, the Review
makes a number of recommendations about the way that the Courts can make better use of
technology.
For the purposes of this chapter, the Review notes that while technology provides tremendous
opportunities for the legal system to increase efficiency and access to information, for some
self-represented litigants, especially those self-represented litigants who are disadvantaged or
vulnerable, moving services online could create further barriers.
For example, while moving to an e-filing model has created efficiencies for the Federal Court,
it could reduce access to justice for some self-represented litigants who require in person
contact with court staff and services, so that they can be assessed and appropriately supported.
The Courts need to cater for those self-represented litigants who do not make use of technology
or have internet access, for example, by allowing for filing of paper documents and documents to
be sent by mail as opposed to email. There is ‘no one size fits all’ model that can be applied to
everyone.

4.1.4

Interpreters

It is fundamental that parties understand what happens in a proceeding and any orders made,
and can communicate with the judicial or quasi-judicial officer and the other party as fully as
possible. A self-represented litigant who has limited or reduced comprehension of English will
struggle to represent their interests effectively. Interpreters are essential where someone with
limited comprehension of English is self-represented.
The availability of interpreters and information in languages other than English varies greatly
between courts and areas of law. There is scope to improve the provision of interpreters across
the Victorian justice system. The Supreme Court has recognised that improving access to justice
for culturally and linguistically diverse communities through the provision of information in
languages other than English is a significant area requiring further attention.

Jim Hilbert, ‘Educational Workshops on Settlement and Dispute Resolution: Another tool for
Self-represented litigants in family court’ (2009) 43 Family Law Quarterly 545, 547.
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The Review recommends that the Government work with the Courts to ensure that there are
adequate supports available for people from culturally and linguistically diverse backgrounds,
including interpreters, and legal information in plain-language, languages other than English, and
Easy English.

4.1.5

Support people

The Review heard that many self-represented litigants who experience some form of
disadvantage would benefit from the assistance of a support person who is neither an interpreter
nor an advocate.
While it is standard practice for support people to be recognised in VCAT hearings, section 63 of
the Victorian Civil and Administrative Tribunal Act could be amended to acknowledge more
explicitly the role of support persons, as a role distinct from that of an interpreter or an advocate.
This change would assist those self-represented litigants who need the support of a friend or
family member to make the forum more accessible to them, and to have that support person
formally recognised, without assuming that it is appropriate for that support person to act as the
interpreter or advocate.
The Government should seek to clarify the role of support persons in legislation for each court
and VCAT, noting that while a support person can be of assistance to make a self-represented
litigant feel at ease, they should not replace a professional interpreter; nor should a support
person act as an advocate for the self-represented litigant. Judicial and quasi-judicial officers
should maintain discretion to permit support persons in the circumstances of each case.
The Review considers that there is scope for other courts to recognise the role of support persons
as a way to assist self-represented litigants who face some form of disadvantage.
Recommendation 8.1 Improving the way the courts work with self-represented litigants
The courts and the Victorian Civil and Administrative Tribunal (VCAT) consider establishing a
regular consultative forum on self-represented litigants that would allow the jurisdictions to coordinate their approaches to self-represented litigants, and share ideas and information.
The courts and VCAT consider their strategies for:


education of judicial and quasi-judicial officers;



training of staff;



active case management of self-represented litigants;



access to mediation for self-represented litigants;



appropriate use of technology to assist self-represented litigants;



appropriate use of interpreters and spaces that are friendlier for culturally and
linguistically diverse litigants;



better use of ‘support people’ to assist self-represented litigants; and



reviewing forms and information to make them more accessible for self-represented
litigants.

Recommendation 8.2 Improving access to interpreters

The Victorian Government should work together with the courts and the Victorian Civil and
Administrative Tribunal to ensure that there is adequate availability of interpreters and that
registry staff and judicial and quasi-judicial officers are educated to identify when the services
of an interpreter are required.
Legal information should be published in plain-language, languages other than English and
Easy English. Court orders should be drafted in plain-language where possible.

499

Access to Justice Review

Recommendation 8.3 Giving separate recognition to the role of support persons at
VCAT
The Victorian Government should seek amendments to section 63 of the Victorian Civil and
Administrative Tribunal Act 1998 (Vic) to more explicitly acknowledge the role of support
persons, as a role distinct from that of an interpreter or an advocate. For example, acting under
such a provision, a judicial officer could allow a Koori Elder to sit at the bar table with a Koori
person who is a party to the proceeding. Similar clarifying provisions should be considered for
each Victorian court.

4.2 A Self Representation Service
The complexity of disputes and processes in the Supreme and County Courts makes it very
difficult for a self-represented litigant to prepare a matter for trial. The Supreme Court also
identifies a need for self-represented litigants who are appealing VCAT decisions to receive
merits advice before lodging a notice of appeal in the Supreme Court, as this step could expose
the self-represented litigant to an adverse costs order. Similarly, the County Court states that
self-represented litigants need assistance to draft their pleadings and affidavit materials to get
them into a form that is acceptable to the Court. The Review considers that self-represented
litigants with matters in the Supreme or County Courts would benefit most from the provision of
discrete task assistance from a qualified lawyer.
While VCAT’s procedures are more informal than the courts’, many self-represented litigants find
that they need assistance at VCAT. Some people require assistance because their matters are
complex or because they are unable to communicate their interests. In particular, people who are
disadvantaged might need extra help with their paperwork and putting together the relevant
documents.
The Review considers that the introduction of a Self Representation Service, based on the
QPILCH model, to operate across the Supreme and County Courts and VCAT, would provide an
effective triage point for self-represented litigants and assist self-represented litigants to more
effectively present their cases or make a considered decision not to proceed.
At VCAT, the introduction of the Self Representation Service model might need to be adapted to
meet the large volume of self-represented litigants, noting that the volume is much higher than in
the Queensland equivalent to VCAT where the QPILCH model is in operation. The introduction of
the Self Representation Service model in VCAT should also build on and complement the work
that VCAT has already undertaken in establishing its Self Help Centre pilot, and further work that
VCAT has planned to improve the accessibility of its services.
As discussed in section 2.3.1 and 3.11, the VCAT Self Help Centre uses law students to assist
self-represented litigants at VCAT to prepare their matters. Recognising the limitations on the
kinds of assistance that can be provided by students, many of the tasks that self-represented
litigants need assistance with at VCAT can be appropriately performed by someone who is not a
lawyer. The Review also recognises that VCAT has a much greater volume of self-represented
litigants than the higher courts and it requires a flexible range of assistance options to be
available. While many self-represented litigants will need to see a lawyer to obtain legal advice,
other self-represented litigants require assistance with more straightforward procedural matters,
for example, obtaining an Australian Securities and Investments Commission search;
the Self Representation Service model should be integrated with these other forms of
non-legal help and triage.
The Review also considers that there would be merit in extending the coverage of the
Self Representation Service to the Children’s Court in some form, particularly in relation to
contested child protection proceedings. This proposal recognises the burden imposed on the
Children’s Court by increasing numbers of self-represented litigants, and would be consistent with
the QPILCH model, which provides one-off legal representation for self-represented litigants in
respect of child protection compulsory conferences in the Queensland Civil and Administrative
Tribunal.
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Like the QPILCH and Federal Court Self Representation Services, there are benefits in a
Victorian Self Representation Service being administered by a not-for-profit organisation with
close connections to the Courts and the community, with pro bono contributions from lawyers and
law firms.
The Review recommends that the Government work with the courts and VCAT to establish a
Self Representation Service, noting that this model can be implemented at a modest expense and
save considerable costs in court time and public resources, as well as draw on the pro bono work
of the legal profession.155
Recommendation 8.4 Self Representation Service
The Victorian Government should work with the Supreme, County and Children’s Courts,
the Victorian Civil and Administrative Tribunal, and the community legal sector to establish a
Self Representation Service, to be administered by a not-for-profit organisation. The model
could be adapted for use in the different jurisdictions.

4.3 The Magistrates’ Court
The Magistrates’ Court is a high-volume jurisdiction that often hears complex matters. Many of the
challenges faced by self-represented litigants attending the Magistrates’ Court are related to
resourcing issues. Self-represented litigants who are subject to legal processes brought by the
State often only attend court on the day of their hearing. Therefore the QPILCH Self
Representation Service model, which typically provides one-hour appointments several days
ahead of a court date, will not be of assistance to most self-represented litigants in the
Magistrates’ Court and such a service could be unable to cope with demand in this jurisdiction.
The Magistrates’ Court is aware of the challenges that it faces and is taking steps to meet them.
For example, in June 2016 the Court expanded its use of SMS and email notifications for people
with criminal matters before the Court, with the intention of reducing the number of people who fail
to appear for their hearings. An accused will now receive an SMS or email notification 48 hours
before their hearing date.
The Neighbourhood Justice Centre in Collingwood is a multi-jurisdictional court which combines
the Magistrates’ Court, the Children’s Court and VCAT. In 2014, the Neighbourhood Justice
Centre received funding from the Technology Innovation Fund to develop a networked mobile
triage service in conjunction with Portable Studios. 156 The project led to the development of a
mobile application called MyCase, which can be downloaded by court users onto a smartphone
and will allow court users real-time contact with lawyers, court staff and other personnel related to
their case. The mobile application will be piloted in 2016. Court users can use MyCase to:


‘check-in’ on their arrival, and provide an SMS or email contact details;



view referrals for support services or conferences with legal representatives;



receive notifications to their mobile phone for each scheduled activity; and



view the overall progress of their case, on a public display screen in the court foyer.

The Neighbourhood Justice Centre states that MyCase ‘will facilitate continuous productivity
improvements and costs savings over five to 10 years’.157
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Tony Woodyatt, To Investigate and Study Overseas Developments Addressing the Needs of
Self-Represented Litigants (The Winston Churchill Memorial Trust of Australia, 2006), 4.
156 The Hon Gordon Rich-Phillips, Technology Innovation Fund boosts Victorian Magistrates Court ICT
capabilities (31 October 2014) [media release].
157 Magistrates’ Court of Victoria, Annual Report 2014–15 (2015), 72.

501

Access to Justice Review
The Court could consider the development of a Magistrates’ Court smartphone application that
contains listing information and basic information about Court procedure. Such an application
would enable a self-represented litigant to give notice of their appearance or request another
hearing date. Such an application would be of assistance to the hundreds of Court users who
appear without a lawyer at the Magistrates’ Court every day, many of whom wait in long queues
to ask basic questions of the registry staff. Advances in technology in the Magistrates’ Court will
assist a great many people, both lawyers and non-lawyers, to access legal information and
resources.
The Government should continue to support the Magistrates’ Court to continuously improve its
services to Court users, in particular through the use of technology. The Neighbourhood Justice
Centre’s pilot of the MyCase application is an example of the innovative use of technology to
improve the accessibility of courts. After it is evaluated it could be rolled out more broadly if
proven to be effective.
The Royal Commission into Family Violence makes detailed findings about the Magistrates’
Court’s ability to assist people experiencing family violence. The Royal Commission
recommended that the Magistrates’ Court continue to move to a more therapeutic and
specialised approach to family violence that supports victims.158 The Royal Commission also
called on the Victorian Government, ‘through the Council of Australian Governments Law,
Crime and Community Safety Council, [to] pursue the expansion of resourcing for legal services,
including Victoria Legal Aid and community legal centres, to resolve the current underrepresentation by and over-burdening of duty lawyer services in family violence matters’. 159
The Royal Commission also recommended ‘a number of practical and procedural changes to
manage demand better’, including improvements to ‘list management, and improving court
infrastructure to make the court experience safer and more accessible’.160
The Review supports the recommendations of the Royal Commission, including:


staggering listing times to reduce waiting times;



creating separate waiting areas for applicants and respondents in family violence
intervention order matters;



providing cultural awareness training for registry staff and magistrates to identify where an
interpreter may be required;161



improving signage in and around Courts buildings;



replacing the public announcement system with electronic noticeboards with real-time
information and announcements;



improving signage and information in languages other than English, allowing parties to
request an adjournment without the need to appear in court; and



providing more assistance to self-represented litigants, for example, by providing a Court
Advice and Support Officer or other staff member who is trained to assist self-represented
litigants.

Access to legal assistance at the Magistrates’ Court is discussed in Chapter 6 Legal assistance
for Victorians most in need.
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See, for example, State of Victoria, Royal Commission into Family Violence: Summary and
recommendations, Parl Paper No 132 (2014–16), 26, 47, and Recommendations 8, 60, 62, 63, 64, 65, 68,
70.
159 State of Victoria, Royal Commission into Family Violence: Summary and recommendations, Parl Paper
No 132 (2014–16), Recommendation 69.
160 State of Victoria, Royal Commission into Family Violence: Report and recommendations, Vol III,
Parl Paper No 132 (2014–16), 118.
161 Submission 35, Court Network, 17; see also Productivity Commission, Access to Justice Arrangements:
Inquiry Report (2014), Recommendation 158.
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Recommendation 8.5 Making it easier to navigate the Magistrates’ Court
The Victorian Government should work with the Magistrates’ Court to develop materials,
improve procedures and make increased use of technology to assist self-represented litigants
in the Magistrates’ Court.
The Magistrates’ Court consider taking practical steps to improve the experience of court users
by improving:


listing practices;



signage;



public announcement systems;



provision of information in plain-language and languages other than English; and



waiting areas.

The Magistrates’ Court should seek to ensure that there are sufficient staff members available
to assist Court users with their enquiries and make appropriate referrals, and that all Court staff
and magistrates have received appropriate cultural awareness training.

4.4 The Coroners Court
The Review heard that the Coroners Court receives three to four contested autopsy applications
annually from self-represented litigants. The Review recommends that the Coroners Court
consider establishing a relationship with relevant pro bono schemes so that it can make referrals
in these situations. A link-up of this type might also provide assistance where a witness objects to
giving evidence, because the evidence would tend to incriminate the witness. The Victorian Bar
Duty Barristers’ Scheme already provides assistance in these types of issues when they arise in
the Magistrates’ Court. Justice Connect has also made referrals in coronial matters.
The Coroners Court notes the need for a more established means of support for the broader
range of bereaved families who are not litigants, but who wish to participate in or better
understand investigations and inquests.162 The Review recognises the particular vulnerabilities of
bereaved family members, and the many challenges they can face when engaging with the
coronial system. The Review also recognises that improved support for families would be likely to
support community perceptions of the coronial process as fair and balanced, particularly when the
Coroner is examining the actions of State authorities, who are often legally represented.
Greater support for bereaved families could be achieved through liaison from the court or
enabling a legal assistance service to work with eligible families in coronial inquests, in line with
the Federation of Community Legal Centres’ recommendation. The proposal would require
specific funding towards this end, because of the resource intensive nature of the coronial
process.163 While Victoria Legal Aid can make a grant of legal assistance in a coronial inquest if it
is likely that a person will be charged with a criminal offence or it is in the public interest that a
person be represented, this service is only made available to a small number of families.
The Review recommends that the Government and the Coroners Court work together to identify a
suitable vehicle for this support for families. The Review recommends that the Government
provide some funding to establish a service so that bereaved families can get help to understand
and participate in coronial investigations and, where directed, inquests. Criteria should be
developed to set out the circumstances in which different kinds of support may be appropriate.
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Meeting with the Coroners Court, 17 March 2016.
Federation of Community Legal Centres, Saving Lives by Joining Up Justice: Why Australia Needs
Coronial Reform and How to Achieve It (2013), 59.
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Recommendation 8.6 Legal support for bereaved families in the Coroners Court
The Coroners Court consider establishing a relationship with relevant pro bono schemes to
provide it with an opportunity to make referrals in relation to contested autopsy applications.
In addition, the Victorian Government should work together with the Coroners Court to identify
a suitable referral pathway for bereaved families at the Coroners Court. Once a suitable court
support mechanism or services has been identified, the Government should assist to fund the
service.
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